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TIm  ibip  A.y  inrared  in  a  elnb  (of  whieh  the  dofendftnto  were  managert)  by  one  of  tbe  eondi- 
tioM  of  which  it  wai  prorided,  that,  ''in  eaae  of  damage  or  loii  by  eontaet  which  aoy  ebipiln 
thie  aacociation  may  do  to  others,  thif  aociety  shall  be  liable  to  oontribnte  iU  proportion,  bat 
not  beyond  the  sum  insared,  and  also  law  coats  giren  in  any  suit  or  action  defended  by  the 
prerions  consent  in  writing  of  the  managers  upon  this  policy,"  ran  into  and  damaged  tbe  plain* 
tub'  ship  B.  The  owners  of  the  injured  Tcssel  caused  the  ship  A.  to  be  arrested  under  proeeii 
fttMB  the  Admiralty  Court;  whereupon  her  owner  and  the  defendants,  in  order  to  procure-  her 
.rrieaae^  agreed  that  they  or  one  of  them  would  pay  them  "  the  amount  of  damage  which  lAe 
§mid  ukip  B.  has  received  from  the  said  collision,  and  also  the  costs  of  the  proceedings  in  the 
Court  of  Admiralty  against  the  ship," — to  be  ascertained,  in  case  of  dispute^  by  Mr.  Kichards, 
the  aTerage<stater : — 

Held,  that  "the  ship  B."  meant  «'the  owners  of  the  ship  B.,"  nod  that  the  plaintiffs  were 
entitled  to  recover  the  same  measmre  of  damages  under  the  agreement  that  they  would  have 
been  entitled  to  in  the  proceedings  in  the  Admiralty  Court,  vis.  the  expenses  of  repairiog  their 
Teasel,  the  costs  incurred  in  the  arrest  and  detention  of  the  A.,  and  the  loss  of  freight  during 
tbe  time  the  B.'s  repairs  were  going  on. 

This  was  an  action  for  the  breach  of  an  agreement. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  making  of  the  agreement  thereinafter  mentioned,  the 
plaintiffs  were  the  owners  of  a  certain  ship  or  vessel  called  the  West- 
ward Ho  I,  and  that  one  C.  T.  Mitcheson  was  the  owner  of  a  certain 
^other  ship  or  vessel  called  the  Grenfells,  and  the  said  C.  T.  r^^ 
Hitcbeson  had  effected  with  the  defendants,  as  representing  the  ^ 
Tfestern  Insurance  Club  of  Topsham,  and  also  with  the  Sunderland 


HEARD  V.  HOLMAN.    E.  T.  1865. 


Insurance  Club,  represented  by  the  said  C.  T.  Mitcheson  himself 
insurances  upon  the  said  ship  the  Grenfells,  including  the  usual  colli* 
sion  clause,  whereby  the  said  MisM'aDce.e>ubs  became  insurers  to  the 
said  G.  T.  Mitcheson  against  the  .damages  which  he  might  become 
liable  to  by  reason  of  the  said  shib:  the  Orenfells  running  down  and 
ooming  into  collision  with  and.i'^jiilri'ng  anj<0Mier  ship :  That  the  said 
ship  the  Grenfells  had  durinK  'l^t  continuance  of  the  said  insurance 
run  down  and  come  inta  colnsion  with  and  injured  the  said  ship  of 
the  plainti£&  called  the.W'ciatward  Ho!,  and  the  said  ship  of  the  plain- 
ti£b  called  the  Orenfelb.  had  been  thereupon  arrested,  and  then  con- 
tinued under  arrest«at  tHe  suit  of  the  plaintiff,  by  process  out  of  the 
High  Court  of^d^n^iralty :  That  an  agreement  was  thereupon  mutually 
entered  intq-b^tween  the  plaintifib  and  the  defendants  and  the  said  (5« 
T.  Mitcheste  in  the  words  and  figures  following,  that  is  to  say,  "  An 
agreemeiit:  tnade  the  13th  day  of  March,  1868,  between  Oeorge  Heard, 
ox  BjMi^brd,  in  the  county  of  Devon,  shipowner,  on  behalf  of  himself 
an^  William  Heard,  his  copartner  (under  the  firm  of  Heard,  Brothers), 
of  the  first  part,  Charles  Turner  Mitcheson,  of  Sunderland,  in  the 
county  oi  Durham^  shipowner,  of  the  seeood  )Mirt»  Joha  Holman  & 
Sons,  of  Topsham,  in  the  said  county  of  Devon,  merchants,  on  behalf 
of  The  Western  Insurance  blub  df  Topsham  aforesaid,  of  the  third 
part,  and  Charles  Turner  Mitcheson,  of  Sunderland  aforesaid,  on 
oehalf  of  The  Sunderland  Insurance  Oluh^  of  the  fourth  Pf^rt: 
Whereas,  ihe  said  Heard,  Brothers,  are  the  owners  of  the  ship  West- 
ward Hoi,  and  &a  said  C.  T.  Mitcheson  the  owner  of  the  ship  Gren- 
«oi  fells;  and,  the  said  ship  Grenfells  *having  run  into  and  injured  the 
^  said  ship  Westward  Ho !,  the  said  ship  Grenfells  has  been  arrested 
and  now  continues  under  arrest :  And  whereas,  on  the  application 
of  &e  said  parties  of  the  seeond,  third,  and  fourth  parts,  the  said 
Messrs.  Heani,  Brothers,  have  agreed  to  release  the  said  ahip  Qrenftlla 
Wk  the  terms  and  oonditions  heromafter  appearing:  Now,  these  preseolB 
witness,  and  the  parties  to  these  presents  mutually  agree  with  ^aeh 
other,  as  follows, — the  said  Messrs.  Heard,  Brothers,  shall  forth  witli 
release  the  said  ship  Grenfells  from  the  said  arrest,  and,  in  oonsidera- 
Ak>o  thereof  the  said  parties  of  the  second,  third,  and  fourth  partly 
•ome  or  one  of  them,  shall  forthwith  pay  or  cause  to  be  paid  to  the 
aaid  Messrs.  Heard,  Brothers,  <A«  amount  of  damage  which  the  said  ah^ 
Westward  Hoi  has  received  from  the  said  collision,  and  that  the  whole 
of  the  said  parties  of  the  second,  third,  and  fourth  parts  shall  be  and 
ere  hereby  declared  to  be,  in  proportion  to  their  respective  interest^ 
liable  to  pay  the  same  amount  of  damages,  and  also  the  costs  of  the 
proceedings  in  the  Court  of  Admiralty  against  the  ship :  And  it  is 
further  agreed  between  the  said  several  parties  hereto,  that,  if  any 
dispute  or  difference  shall  arise  between  the  said  Messrs.  Heard,  Bro* 
ihers,  and  the  said  other  parties  hereto,  or  any  or  either  of  tbem,  with 
respect  to  the  amount  of  dama^  claimed  by  the  said  Messrs.  Heard, 
Brothers,  by  reason  of  the  said  collision,  the  said  amount  shall  be 
referred  to  the  award  and  determination  of  W.  Bichards,  Esq.,  of  New 
City  Chambers,  Bishopagate  Street,  London,  whose  decision  shall  be 
final  and  conclusive  between  the  parties ;  and  any  party  hereto  may 
make  these  presents  a  rule  of  any  one  of  Her  Majesty's  Courts  at 
Westminster:"    Averment^  that  afterwards  the  said  plaintiffs  did 
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xeleaae  the  said  ^ip  the  GrenfeUs,  aooording  to  the  said  agzeement ; 
and  that  a  dispute  toea  arose  ^between  the  plaiatifb  and  the  de«  ^^^ 
fendants  and  the  said  other  party,  as  to  the  amoont  of  damages  *- 
jslaimed  by  the  plaintiffs  by  reason  of  the  said  oollision,  and  tberevpan 
the  said  amount  was  referred,  according  to  the  terms  of  the  said  agree* 
inent^  to  the  award  and  determination  of  the  said  William  Bichards, 
who  thereupon,  after  entertaining  the  said  matter  so  referred  to  him, 
and  hearing  the  various  allegations  and  evidence  of  the  parties,  duly 
made  and  published  his  award  of  and  coneerning  the  matter  so  referred 
to  him,  according  to  the  terms  of  the  said  ^reement,  and  thereupon 
awarded  and  determined  that  the  amount  of  damages  which  the  plain- 
tifSa  were  entitled  to  be  paid  by  reason  of  the  said  collision  within  the 
(me  intent  and  meaning  of  the  said  agreement  was  a  certain  large 
Bom  of  money,  to  wit,  the  sum  of  20732.  0^.  lOdL :  That  the  said  cogta 
of  the  proceedings  in  the  Court  of  Admiralty  amounted  to  a  large  sum 
of  money,  to  wit,  the  sum  of  191 15«.  Id. :  That  all  conditions  piv- 
.eedent  were  performed  and  fulfilled  necessary  to  entitle  the  plaintilEs 
to  be  paid  by  the  defendants  a  large  sum  of  money,  being  a  proper- 
lionate  part  of  the  said  several  sums  of  money  for  which  the  defend- 
ants were  liable  in  proportion  to  their  said  interests,  and  according  to 
jtbe  terms  of  the  said  agreement,  amounting  in  the  whole  to  the  suipi 
of  20927.  158.  lid;  and  that,  although  the  defendants  had  paid  to 
the  plaintiffs  part  of  the  said  sum,  yet  they  had  neglected  to  pay  the 
aaid  residue,  amounting  to  519L  U.  ZcL^  which  still  remained  due  and 
unpaid. 

There  was  also  a  count  for  moiney  had  and  received,  and  moMjf 
found  due  upon  accouuts  stated. 

The  caqse  was  tried  before  Erjba^  C.  X,  at  the  sittings  in  Iiondon 
after  Michaelmas  Term  last.  The  facts  Wiere  as  follows: — The  plaia- 
lijQ&  were  the  owners  Of  a  ship  called  the  Westward  Ho  I  The  <JMend« 
Ants  were  *the  managers  of  an  insurance  club  at  Topsham,  in  the  «-^ 
county  of  Devon^  in  which  a  vessel  called  the  GrenfeUs,  owned  '• 
by  one  C.  T.  Miteheson,  was  insured  for  2000J.  by  a  policy  dated 
the  SOth  of  March,  1862,  subject,  amongst  others,  to  the  following 
condition : — 

"  XYII.  That,  in  case  of  damage  or  loss  by  contact  which  any  ship 
in  this  association  may  do  to  others,  this  society  shall  be  liable  to 
contribute  its  proportion,  but  not  beyond  the  sam  insured,  and  also 
law  costs  given  in  any  suit  or  action  defended  by  the  previous  consent 
in  writing  of  the  managers  upon  this  policy ;  but  in  no  case  shall  tbia 
Bociety  pay  for  loss  or  damage  to  one  or  both  ships  more  than  the  sum 
insured  on  this  policy." 

Mitcheson's  vessel  the  Orenfells,  on  the  21st  of  February,  1863, 
ran  down  the  plaintiffs'  vessel  Westward  Ho  I  off  Beachy  Head,  whilst 
on  a  voyage  to  Bourdeaux.  The  former  vessel  was  compelled  to  put 
back;  and  the  owners  of  the  Westward  Ho!  hearing  of  the  collision, 
caused  the  Orenfells  to  be  arrested  on  process  out  of  the  Admiralty 
Cioart.  If  the  Qrenfells  was  liable  for  this  collision,  the  defendants^ 
}>j  the  terms  of  his  policy,  were  bound  to  recoup  Mitcheson,  her 
owner.  Accordingly,  Mitchesou,  being  desirous  of  procuring  the 
release  of  the  GrenfeUs,  called  upon  the  defendants  to  make  some 
arrangemei  t  with  the  plaintifls  for  that  purpose :  and  in  the  result  thp 
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agreement  of  the  18th  of  March,  1868,  set  oat  in  the  declaration,  was 
ei;itered  into ;  and  at  the  request  of  Mitcheson  a  sum  of  1500^  was 
paid  by  the  defendants  to  the  plaintiffs,  without  prejudice  to  the  rights 
of  the  respective  parties.  The  plaintifi^  claiming  to  be  entitled,  in 
addition  to  the  cost  of  repairs  rendered  necessary  by  the  collision,  to 
damages  f6r  the  loss  of  the  use  of  their  ship  whilst  the  repairs  were 
going  on,  and  the  defendants  and  Mitcheson  disputing  their  right 
„tA-|  thereto,  the  *matter  was  pursuant  to  the  stipulation  in  the  agree- 
^J  ment  referred  to  Mr.  Richards,  who  on  the  24th  of  March  made 
his  award,  finding  that  1837^.  18^.  6d.  was  the  amount  of  the  damage 

-  which  the  said  ship  Westward  Ho  I  had  received  from  the  said  colli- 
sion; and,  reciting  in  his  award  that  the  said  Messrs.  Heard,  Brothers, 
having,  in  addition  to  the  claim  for  damages  which  the  said  ship 
Westward  Ho  1  had  received  from  the  said  collision,  made  a  claim  for 
farther  damages  by  reason  of  such  collision,  such  further  damages 
being  in  respect  of  the  detention  of  the  Westward  Hoi  during  the 
time  the  damages  sustained  by  the  said  ship  by  the  collision  were 
being  repaired,  and  otherwise  by  reason  of  the.  said  collision, — such 
farther  damages  not  being  any  portion  of  the  aforesaid  damages  which 
the  said  ship  Westward  Ho  I  had  received  from  the  said  collision, — 
he  further  awarded  that  the  sum  of  7852.  78.  4d  was  the  amount  of 
duch  further  damages  so  sustained  by  the  said  Messrs.  Heard,  Brothers, 
by  reason  of  the  said  collision. 

The  plaintiffs  had  incurred  costs  in  the  Admiralty  Court  in  respect 
of  the  detention  of  the  Grenfells  to  the  amount  of  19^.  15^.  Id  The 
defendants  refusing  to  pay  either'  the  sum  awarded  or  these  costs,  the 
present  action  was  brought. 

A  verdict  was  taken  for  the  plaintiff  for  519  Z.  ISa.  IcL,  leave  being 
reserved  to  the  defendants  to  move. 

MsUiahf  Q.  C,  accordingly,  in  Hilary  Term  last,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants,  or  a  nonsuit,  on  the  ground 
that  the  defendants  were  only  liable  for  the  damage  which  the  West- 
ward Ho!  had  sustained  by  the  collision,  and  not  for  the  further 
damage  sustained  by  the  plaiiitiffs  in  respect  of  her  detention. 

\,j^  Lush,  Q.  C,  and  Watkin  Williams,  now  showed  cause. — *The 
^  question  is  whether  the  plaintiff^' claim  under  the  agreement  of 
the  18th  of  March,  1868,  is  to  be  limited  to  the  sum  necessary  Ho 
repair  the  damage  sustained  by  their  vesselin  the  collision,  or  whe- 
ther they  are  not  entitled  to  such  damages  as  they  would  have  reco- 

*vered  in  the  Admiralty  Court  or  by  an  action  in  this  Court,  viz.  loss 
of  the  freight  whiist  the  repairs  were  going  on.  That  they  would 
have  recpvered  in  the  Admiralty  Court  that  which  they  now  claim,  is 
clear.    The  rule  is  stated  in  Maclachlan  on  Shipping  285, — "The 

•  measure  of  damages  to  be  given  in  these  cases,  is,  the  amount  of  the 
injury  sustained,  subject  to  no  deduction  for  new  work  in  repairs,  such 

I  as  the  law  of  insurance  recognises,  (a)  but  calculated,  for  actual  loss, 
upon  tbe  principle  of  furnishing  to  the  party  a  complete  indemnifica- 
tion: The  Gazelle,  2  W.  Rob.  Ad.  279;  The  Matchless,  10.  Jurist 
1017.    He  is  not  entitled,  however,  to  a  new  ship  for  an  old  one,  or  a 

(o)  Tbe  insarADO0  rale  ii,  to  umm  the  damage  9X  two*lhirdi  of  the  ralve  of  the  new  workt 
Da  Costa  V.  Newnham,  2  T.  R.  407 ;  PoiDgdestre  «.  Bojal  Exchange  Asiaraooe  Company^  Kb 
a  M.  878 ;  2  Arnoald  on  Inturaaee^  2d  edit.  p.  996. 
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flom  eqaal  to  the  gross  freight  which  was  at  the  time  being  earDed, 
or  to  a  supposititious  claim, of  so  much  per  day  during  her  detentioa . 
for  repairs,  made  on  a  mere  assumption  that  contingencies  during  all 
that  time  would  have  been  certainties  both  as  to  employment  and. 
hire:  The  Gazelle,  2  W.  fiob.  Ad.  279;  The  Clarence,  3  W.  Bob, 
Ad.  263.  But,  where  a  smack  was  run  down  whilst  rendering  salvagef 
services  to  a  foreign  ship,  the  value  of  these,  as  if  thej  had  been  pros- 
perously completed,  was  allowed  in  addition  to  the  other  compensa* 
lion:  The  Betsy  Gaines,  2  Hagg.  28.  Consequential  damage,  when 
it  naturally  arises  out  of  the.  same  collision,  as  proximate  cause  there- 
to, is  recoverable  at  common  law,  or  in  the  Court  of  Admiralty  in  the 
same  proceedings.  Where  a  ^fishing-smack,  on  a  voyage  to  r^^g 
Norway  for  a  cargo  of  lobsters,  was  disabled  by  a  collision,  the  *- 
freight  of  the  substituted  vessel  was  allowed  also :  The  Yorkshireman, 
2  Hagg.  30,  n.  A  collier  from  Newcastle  for  West  Cowes  was  struck 
by  the  Mellona  when  off  Newarp  Sand :  she  afterwards,  the  same 
night,  became  unmanageable,  missed  stays,  and  stranded,  becoming,  a 
total  wreck ;  and  the  owners  of  the  Mellona  were  condemned  in  the 
full  value  of  the  vessel,  the  presumption  of  law  being,  in  the  absence 
of  proof  to  the  contrary,  that  the  collier  became  unmanageable  in 
consequence  of  the  prior  collision :  The  Mellona,  3  W.  Rob.  Ad.  7« . 
The  Blenbeim,  on  a  dark,  squally,  and  tempestuous  night,  ran  foul . 
of  the  Unition,  the  crew  of  which,  thinking  she  could  not  live,  aban- 
doned her  for  the  Blenheim ;  but  the  Unition  was  afterwards  found  at 
sea,  and  brought  into  port,  and  the  sum  of  4202.  paid  to  the  salvors  , 
was  recovered  from  the  owners  of  the  Blenheim :  The  Blenheim,  1 . 
Eccl.  k  Adm.  B.  285.  Whether  the  costs  of  defending  a  salvage  suit . 
be  recoverable,  as  consequential  damage,  depends  on  the  reasonable- 
ness of  taking  that  course,  which  at  common  law  is  a  question  for  the 
jury,— Tindal  v.  Bell,  11  M.  &  W.  228 :  and  in  the  Admiralty  Court 
for  the  Judge, — The  Legatus,  1  Swab.  Ad.  168.  It  never  could  have 
been  intended  by  this  compromise  to  abandon  any  advantage  which 
the  plaintiff  had :  the  only  object  of  Mitcheson  and  the  defendants 
was,  to  free  the  Grenfells  from  the  arrest.  They  now  rely  on  the 
words  at  the  commencement  of  the  agreement  of  the  13th  of  March, 
"  the  amount  of  damage  which  the  said  ship  Westward  Uo  I  has 
received  from  the  said  collision.'*  That,  however,  obviously  means 
the  damage  which  her  owners  have  sustained  from  the  collision. 

Mellish^  Q.  C,  and  T,  Jones,  in  support  of  the  rule. — *The  17th  r^g 
article  of  the  association  is  incorporated  into  the  agreement.  ^ 
The  simple  question  is,  for  what  the  defendants  have  agreed  to  be 
hoaod.  That  depends  upon  the  words  of  the  guarantee,  which  liipit 
the  claimants  to  the  damage  which  "the  said  ship  Westward  Hoi 
has  received  from  the  said  collision.''  They  now  claim  to  be  entitled, 
in  addition,  to  consequential  damage  arising  from  the  detention  of  the 
ship  whilst  under  repair.  This  they  clearly  cannot  be  under  this 
agreement.  There  is  a  remarkable  resemblance  between  the  language 
of  the  agreement  and  that  of  the  17th  rule  of  the  club,  showing  aa 
intention  to  limit  the  damages  recoverable  against  the  defendants  to 
the  direct  and  immediate  consequences  of  the  contact.  There  is 
nothing  in  the  agreement  to  contravene  the  sense  in  which  the  words 
are  rs^  in  the  condition. 
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Brlb,  0.  J. — The  question  in  this  case  is,  whether  the  plaintiiK  are 
entitled  to  recaver  under  the  agreement  of  the  18tb  of  March  the  same 
amount  of  damages  which  they  would  have  been  entitled  to  recover 
in  the  Court  of  Admiralty,  by  which  Court  the  ship  had  been  de- 
tained, provided  the  amount  do  not  exceed  the  sum  of  20002.  insured 
by  the  association  represented  by  the  defendants  upon  the  ship  Gren- 
f^Hs.  I  am  of  opinion  that  they  are,— ^that  is,  that  they  are  entitled 
to  recover  the  expenses  of  repairs  rendered  necessary  by  the  colli- 
sion, and  also  compensation  for  the  loss  of  the  profits  they  would  have 
made  from  the  use  of  their  vessel  if  the  collision  had  not  occurred. 
The  agreement  recites  that  the  plaintifib  are  the  owners  of  the  West- 
ward Hoi ,  that  the  ship  Grenfelis  (which  was  insured  in  the  defend- 
ants' club),  having  run  into  and  injured  the  said  ship  Westward  Ho! 
the  said  ship  Gtenfells  had  been  arrested  and  remained  under  arrest, 

*101  ^^^  ^^^^'  ^^  ^^^  application  of  (amongst  others)  *the  defend- 
-^  ants,  the  plainti^  had  agreed  to  release  her  on  the  terms  there- 
inafter mentioned.  If  the  plaintiffs  have  given  up  anything  there  is 
ample  consideration  for  the  defendants'  promise.  Have  the  plaintiff, 
by  releasing  the  ship,  given  up  their  right  to  recover  by  the  proceed- 
ings in  the  Admiralty  Court  damages  for  the  loss  of  freight?  It  is 
contended  that  they  oave,  because  the  agreement  is  that  the  parties 
of  the  second,  third,  and  fourth  part,  some  or  one  of  them,  will  pay 
them  **  the  amount  of  damage  which  the  said  ship  Westward  Ho  I  has 
received  from  the  said  collision."  It  is  urged  on  the  part  of  the 
defendants  that  this  is  confined  to  the  injury  done  to  the  frame  of  the 
ship.  I  am,  however,  of  opinion,  that,  without  straining  the  language 
of  the  agreement,  it  may  properly  be  held  to  mean  any  amount  of 
diamage  or  injury  which  the  owners  of  the  vessel  have  sustained  by 
or  in  consequence  of  the  collision.  The  amount  of  damage  is,  the 
money  required  to  recoup  the  plaintiffs.  I  think  the  instrument  is 
fairly  capable  of  that  construction.  When  we  refer  to  the  policy  on 
the  Grenfells,  wefind  that  the  defendants  contracted  upon  the  terms  men- 
tioned in  the  17th  article  of  the  club  regulations,  the  words  of  which 
are,  that  *'  in  case  of  damage  or  loss  by  contact  which  any  ship  in  this 
association  may  do  to  others,  this  society  shall  be  liable  to  contribute 
its  proportion,  but  not  beyond  the  sum  insured,  and  also  law  costs  given 
in  any  suit  or  action  defended  by  the  previous  consent  in  writing  of 
the  managers  upon  this  policy."  The  defendants  are  to  pay  in  case 
of  any  damage  which  the  Grenfells  rnay  do  to  any  other  ship ;  that 
may  be  by  collision ;  and  they  are  also  to  pay  for  any  loss  by  contact 
of  the  Grenfells  with  any  other  ship.  Loss  by  contact  is,  amongst  other 
things,  loss  of  the  freight  which  the  ship  would  have  earned  if  she  had 
*in  °^^  ^^®^  crippled  by  the  collision.  I  agree  with  Mr.  ^Mellish 
^  that  the  defendants  were  placed  in  a  position  of  difficulty;  and 
r  hope,  that,  having  by  this  judgment  paid  all  that  they  are  liable  for 
to  these  plaintiiSs,  they  may  be  held  harmless  elsewhere. 

Btles,  J. — I  am  of  the  same  opinion.  The  question  is,  what  is  the 
meaning  of  the  word  "ship"  in  this  agreement.  Are  we  to  give  it 
its  strict  and  literal  meaning  ?  or,  are  we  to  construe  it  as  the  par- 
ties evidently  intended  it  should  be  construed  7  The  consequence  of 
the  former  construction  would  be,  that  the  plaintiffs  are  to  receive  the 
amount  of  ihe  actual  damage  done  to  the  frame  of  the  ship,  and  the 
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costs  incarred  ia  the  Admiralty  Court,  but  are  to  get  nothing  for  the 
consequential  damage  arising  from  the  ship's  detention.  Looking  at 
the  recitals  and  at  the  operative  part  of  the  agreement,  I  think  we 
shall  best  carry  out  the  real  intention  of  the  parties  by  construing 
''ship"  to  mean  "the  owners."  The  poverty  of  our  language  compels 
ns  frequently  to  use  expressions  which  do  not  with  precise  accuracy 
define  what  we  mean.  Hence  the  use  of  many  elliptical  phrases :  for 
instance,  when  we  speak  of  ''the  Cabinet,"  we  mean  the  members  who 
sit  there :  so»  when  we  speak  of  "  the  Bar,"  we  mean  the  members  of 
that  body  who  occupy  places  whether  within  or  behind  the  bar.  I 
cannot  entertain  any  doubt. 

Keating,  J. — 1  am  entirely  of  the  same  opinion.  The  meaning  of 
the  agreement  is  plain^  when  regard  is  had  to  the  circumstances  exist- 
ing at  the  time  it  was  entered  into.  The  plaintiff  had  the  security 
of  the  Grenfells.  In  the  proceeding  in  the  Admiralty  Court  they 
would  have  recovered  all  they  are  now  claiming.  Tbey  gave  up  the 
security  of  the  ship  on  the  faith  of  the  undertaking  by  the  other  par- 
ties to  *the  agreement  to  pay  them  all  the  damages  their  ship  p^^o 
had  sustained  by  the  collision.  It  is  scarcely  conceivable  that  ^ 
the  plaintiffs  should  have  intended  to  part  with  the  security  they  held, 
without  getting  the  same  amount  of  compensation  that  they  would 
have  received  by  retaining  the  Grenfells  under  arrest.  If  the  agree* 
ment  is  fairly  susceptible  of  a  construction  which  will  carry  that  inten- 
tion into  effect,  I  think  we  are  bound  to  place  that  construction  upon  it. 

MoNTAOUfi  Smith,  J. — I  am  of  the  same  opinion.  Beading  this 
agreement  according  to  the  most  legitimate  mode  of  construction,  and 
having  regard  to  the  surrounding  circumstances,  I  have  no  hesitation 
in  coming  to  the  conclusion  that  by  ''ship"  the  parties  meant  "the 
owners  of  the  ship."  It  was,  no  doubt,  the  intention  of  the  parties 
that  the  plaintiffs  should  recover  under  the  agreement  all  the  damages 
which  he  would  have  recovered  by  the  proceedings  in  the  Admiralty 
Court,  and  that  the  amount  only  should  be  referred  to  Mr.  Richards, 
in  case  they  differed.  The  greatest  injustice  wauld  be  done  in  this  aa 
in  many  cases  by  adhering  strictly  to  the  mere  letter. 

Rule  discharged. 

The  measure   of   damages  in  the  Adm.  884 ;  1  Abbott's  Adm.  100 — on 

Uaited   States  in   oases  of  collision,  the  ground  that  suoh  profits  are  too 

when  the  element  of  animus  is  inap-  uncertain ;  but  as  the  hire  of  vessels  is 

preciable,  seems  to  be  compensation,  regulated  by  market  values,  just  as 

as  in  actions  for  breach  of  contract,  for  corn  or  iron  or  other  commodities,  the 

the  direct  pecuniary  loss  resulting  as  a  objection  appears  to  be  untenable :  114 

natural  or  ordinaTy  consequence  from  E.  G.  L.  R.  446,  note.     The  early  cases 

the  wrong :  114  E.  C.  L.  R.  446,  note,  on  which  it  is  based  are  not  cases  of 

It  comprehends,  in  the  case  of  a  par^  collision.     By  the  statute  of  1851,  s.  3, 

tial  loss,  expenses  of  repairs,  and  those  9  Stat,  at  Large  635,  the  liability  of 

incident  to   the  detention,  including  owners  in  suits  for  collision  is  limited 

loss  of  freight,  or  profits  from  the  use  to  their  interest  in  the  vessel,  and  die 

of  the  vessel :  6  M'Lean  238 ;  4  Id.  then  pending  freight,  which  includes 

2^8;  Id.  580 ;  s.  o.,  13  How.  101 ;  21  earnings  for  transporting  goods  of  th« 

Id.  372 ;  2  WalUce  Jr.  52;  01cott388.  owner:  Sprague's  Deo.  219.     See  also 

The  claim  for  loss  of  profits  has  been  Sedgwick  on  Damages  71. 
questioned-  I   Pan.  204;    1   ConkL 
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•18]  *HUNT  and  Another  v.  HARBIS.    April  25. 

1.  A.  was  lessee  for  Dinetj'-niBe  ymn  of  premitef  in  the  eitj^  of  London,  the  whole  of  whieh » 
were  underlet  by  him  for  improred  renti  to  personi  who  took  OAeh  an  interest  in  his  portioa 
of  them  greater  than  that  of  a  tenant  from  year  to  year: — Held,  that  A.  was,  nevertheleea^ 
liable,  as  an  "  adjoining  owner,"  to  contribute  to  the  expense  of  repairing  or  rebuilding  a 
party-wall  ^y  his  neighbour,  under  the  Metropolitan  Building  Avt,  18  A  10  Vict  c.  122. 

2.  Whether  he  had  any  remedy  orvr  against  his  under-tenants,  quntre  t 

This  was  an  action  brought  to  recover  contribution  to  a  party 
structure  under  the  Metropolitan  Building  Act,  1855,  18  k  19  Yict. ' 
c.  122. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  and  the 
defendant  were  severally  owners  of  a  certain  party-wall  and  structure 
within  the  meaning  of  the  Metropolitan  Building  Act,  1855,  and 
situate  within  the  city  of  London,  the  said  party-wall  or  structure 
being  a  party-wall,  and  situate  on  the  west  side  of  the  premises  of  the 
plaintiff:^,  being  No.  87,  Eastcheap,  and  on  the  east  side  of  the  premises 
of  the  plaintiflFs  being  No.  87,  Eastcheap,  in  the  city  of  London,  which 
said  party-wall  or  structure  then  was  in  a  dangerous  state,  and  defect- 
ive and  out  of  repair;  and  the  commissioners  of  sewers  of  the  city 
of  London  then  caused  a  survey  of  the  said  party-wall  and  structure 
to  be  made  by  a  competent  surveyor,  who  auly  surveyed  the  same, 
and,  upon  the  completion  of  his  survey,  certified  to  the  said  commis- 
sioners his  opinion  as  to  the  state  of  such  party- wall  and  structure,  to 
the  efiect  that  the  same  was  in  a  dangerous  state :  that  afterwards  the 
commissioners  gave  and  served,  and  caused  to  be  given  and  served 
upon  the  plaintiffs  and  the  defendant,  then  being  such  owners  as  afore- 
said, a  notice  in  writing  in  the  words  and  figures  following,  that  is  to 

say,— 

'*  Metropolitan  Building  Act,  1855. 

"Dangerous  party  structures. 

"  To  the  owners  and  occupiers  of  the  party  structure,  being  a  party- 

wall,  and  situate  on  the  west  side  of  premises  No.  37,  Eastcheap,  and 

on  the  east  side  of  premises  No.  38,  Eastcheap,  in  the  city  of  London, 

and  whomsoever  else  it  may  concern : 

^^^-j  *"In  pursuance  of  the  provisions  of  the  said  act,  I  hereby, 
-'  as  the  principal  clerk  and  for  and  on  behalf  of  the  commission- 
ers of  sewers  of  the  city  of  London,  give  you  and  each  and  every  of 
you  notice,  that»  it  having  been  made  known  to  the  said  commissioners 
that  the  party  structure  as  aforesaid  is  in  a  dangerous  state,  the  said 
commissioners  require(a)  a  survey  of  the  same  to  be  made  by  a  com- 
petent surveyor,  who,  having  certified  that  the  said  party- wall  is  in  a 
dangerous  state,  the  said  commissioners  require  you  forthwith  to  pull 
down  the  upper  portion  thereof  where  overhanging,  and  for  the  dis- 
tance downwards  of  about  six  feet  below  the  parapet;  also  cut  away 
and  make  good  with  brick-work  in  cement — the  defective  portions 
next  the  street  to  the  extent  of  recess  in  wall,  the  defective  portion  at 
back  of  premises  from  the  girder  upwards,  and  extending  about  twelve 
feet  north  therefrom,  and  the  cracked  and  defective  portions  of  the 
remainder  of  the  wall ;  and  also,  as  the  said  wall  has  been  built  with- 
out proper  footings,  to  underpin  the  same  with  brick-work  in  cement, 
and  form  proper  sets-off  as  required  by  the  Metropolitan  Building 
Act: 

(a)  Sie. 
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"And  I  further  give  you  and  each  and  every  of  you  notice,  that, 
if  for  the  space  of  six  days  from  the  service  hereof  you  fail  to  comply 
with  the  requisitions  of  this  notice,  the  said  commissioners  will  make 
complaint  thereof  before  a  justice  of  the  peace,  and  take  such  other 
proceedings  in  relation  to  the  said  party  structure  as  are  authorized' 
oy  the  said  act,  and  as  may  be  necessary  or  expedient.  Dated  this 
16th  day  of  June,  1863. 

(Signed)  "  Joseph  Daw. 

"  Sewers  Office,  Guildhall,  London. 

"N;  B.  This  notice  does  not  supersede  the  necessity  of  your  giv* 
ing  the  usual  notice  to  the  district  surveyor  two  days  before  com- 
mencipg  the  work  of  *rebuilding,  &c.,  agreeably  to  the  88th  r«^t- 
section  of  the  18  k  19  Vict.  c.  122,  and  Part  I."  *•  ^^ 

That  the  plaintiffs,  after  receiving  such  notice,  and  within  a  reason- 
able time  in  that  behalf,  and  while  the  plaintiffs  and  the  defendant 
continued  such  owners  as  aforesaid,  did  and  caused  to  be  done  the 
works  in  the  said  notice  specified,  the  same  being  necessary  works  to 
be  done  in  respect  of  the  then  dangerous  state  of  the  said  party-wall 
and  structure,  and  of  the  same  being  defective  and  out  of  repair : 
that,  in  the  doing  of  the  said  works,  the  plaintiffis  were  necessarily 
obliged  to  repair,  restore,  and  make  good  the  internal  works  and  fin« 
ishings  of  and  upon  No.  87,  Eastcheap,  aforesaid,  then  being  such  pre- 
mises of  the  defendant  as  aforesaid,  which  said  internal  works  and 
finishingia  were  necessarily  damaged  and  destroyed  by  the  doing  of 
the  first-mentioned  works :  that  the  plaintiff  and  the  defendant  always 
made  equal  use  of  the  said  party -wall  and  structure,  and  that  the  de- 
fendant alone'  made  use  of  the  said  internal  works  and  finishings : 
that  the  plaintiff  were  building  ownera,  and  the  defendant  was  adjoin^ 
ing-oumer,  within  the  meaning  of  the  said  act,  and  the  plaintiffs,  as 
such  building-owners  as  aforesaid,  within  one  month  after  the  com- 
pletion of  the  said  works,  delivered  to  the  defendant,  as  such  adjoin- 
ing-owner as  aforesaid,  an  account  in  writing  duly  made  out  of  the 
expense  of  the  said  several  works,  duly  valued ;  and  the  defendant 
did  not  within  one  month  after  the  delivery  of  such  account  declare 
his  dissatisfaction  to  the  party  delivering  the  same,  by  notice  in 
writing  given  by  the  defendant  or  his  ageqt,  and  specifying  his  objec- 
tions thereto :  Averment,  that  all  things  had  been  done,  and  all  times 
had  elapsed,  and  all  conditions  had  been  fulfilled,  necessary  to  entitle 
the  plaintiff  to  have  and  recover  from  the  defendant,  under  the  pro- 
visions of  the  said  Metropolitan  Building  *Act,  1855,  one  moiety  r«^g 
of  the  expense  of  doing  the  first  above-mentioned  works, — the  ^ 
said  moiety  being  52?.  158.  8d., — and  the  whole  of  the  expense  of 
repairing,  restoring,  and  making  good  the  said  internal  works  and 
finishings, — the  same  being  83Z.  14^.  Id., — and  to  maintain  this  action 
for  the  recovery  thereof:  Breach,  that  the  defendant  Had  not  paid 
either  of  the  said  sums,  although  duly  demanded. 

There  were  also  counts  for  work  aud  materials,  money  paid,  and 
money  found  due  on  accounts  stated. 

The  defendant  pleaded  to  the  first  count, — 1.  That  he  was  not  owner 
of  the  said  party-wall  or  structure,  as  alleged, — 2.  That  the  said 
party-wall  or  structure  was  not  dangerous,  as.  alleged, — 8,  That  it 
was  not  made  known  to  the  commissioners  of  sewers  of  the  city  of 

c.  B.  ».  8.,  VOL.  XIX.— 8 
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London  that  the  said  structore  was  in  a  dangerous  state, — L  That  the 
said  oommissioners  did  not  require  or  cause  to  be  made  a  survey  of 
the  said  party-wall  or  structure,  as  alleged, — 6.  That  the  said  party* 
structure  was  not  surveyed,  as  alleged, — 6.  That  the  surveyor  did  not 
certify  to  the  said  commissioners  his  opinion  to  the  effect  that  the  said 

n-wall  or  structure  was  in  a  dangerous  state,  as  alleged, — 7.  That, 
e  said  times  when,  &c.,  in  the  first  count  mentioned,  the  said 
party-wall  or  structure  had  been  and  was  made  dangerous  by  the 
plaintiff,  and  that,  having  so  made  the  same  dangerous,  they  of  their 
own  wrong  made  known  the  same  to  the  said  commissioners,  and 
caused  and  procured  the  said  commissioners  to  require  the  same  to 
be  surveyed,  and  caused  the  said  survey,  certificate,  and  the  said 
notice  to  be  given  by  the  said  commissioners,  and  they  wrongfully 
caused  the  proceedings  of  the  said  commissioners  for  the  purpose  of 
throwing  on  the  defendant  part  of  the  expense  of  repairing  the  dam- 
age done  to  the  said  party-wall  or  structure  by  themselves  the  plain* 
9^1^  tif&,-— 8.  That  the  *said  commissioners  did  not  give  or  serve,  or 
-'  cause  to  be  given  or  served,  the  notice  in  the  first  count  men- 
tioned, as  therein  alleged, — 9.  That  the  said  works  were  not  done  or 
caused  to  be  done  by  the  plaintiffs  after  receiving  the  said  notice,  or 
within  a  reasonable  time  in  that  behalf,  as  alleged, — 10.  That  the  de- 
fendant did  not  make  use  of  the  said  party-wall  or  structure,  internal 
walls,  and  finishings,  as  alleged, — 11.  That  the  plaintiffs  did  not,  with- 
in one  month  after  the  completion  of  the  said  works,  deliver  to  the 
defendant  an  account  in  writing  of  the  expense  of  the  said  several 
works,  as  alleged, — 12.  That  he  did,  within  one  month  after  the  deli- 
very of  the  said  account,  being  dissatisfied  therewith,  express  his  dis- 
satisfaction to  the  plaintiffs  by  notice  in  writing  given  by  his  agents 
and  specifying  his  objections  thereto, — 18.  That  payment  of  the  said 
account  was  not  demanded  of  him,  as  alleged, — and  to  the  common 
counts, — 14.  Never  indebted.    Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term,  when  the  following  facts  appeared  in 
evidence : — The  plaintiffs,  Messrs.  Hunt  &  Crombie,  were  merchants 
carrying  on  business  at  Nos.  88  and  89,  Eastcheap,  in  the  city  of 
London,  of  which  premises  they  were  lessees.  The  defendant  was 
the  lessee  for  the  term  of  ninety-nine  years  of  No.  87.  The  ground- 
floor  and  basement  he  had  let  to  one  doUins  for  a  term  of  twenty-one 
years ;  the  second  and  third  floors  he  had  demised  to  one  Berridge^ 
under  an  agreement  not  under  seal,  for  four  years  and  a  half  and  a 
half-quarter ;  as  to  the  first  floor,  no  account  was  given ;  but  it  was 
assumed  that  it  also  was  let  to  some  other  person  at  a  rent.(a) 

(a)  CoUini's  l«Me  was  dated  the  18th  of  Febroery,  1890.  It  demiied  to  him  «  AU  that  th« 
^and-floor  of  the  meesnage,  Ae.,  and  the  eellan  noder  the  tame  (aa  shown  in  a  plan  in  th« 
'  margin),  together  with  the  nee  of  the  water-oloaet  on  the  flnt>floor  of  the  laid  premiaee,  and 
the  riglit  of  way  or  paavage  to  the  aame^  at  now  naed."  Habendum  for  twenty -one  years 
(wanting  one  day)  from  the  25th  of  December,  1850,  at  the  yearly  rent  of  80f.,  with  (amengat 
Others)  a  oorenant  by  Collins,  his  ezeontors,  administrators,  or  assigns,  to  keep  the  demised 
premises  in  repair  (damage  or  destmction  by  means  of  fire  ezeepted),  and  also  all  such  fixtorefy 
ImproTements,  and  additions  as  at  any  time  daring  the  term  should  be  ereeted  and  made  fa 
god  npon  and  to  the  premises. 

Berrldge's  agreement  was  dated  the  26th  of  Norember,  1861.  It  purported  to  demise  to  bin 
*«  AU  those  the  second  and  third  floors  forming  part  of  the  dwelling-hoase  sitaate,  Ae.,**  firea 
the  11th  of  NoTomber  then  instant  for  few  years  and  %  half  and  m  half  quarter  thenee  mkI 


COMMON  BENCH  BEPOBTB.    (19  J.  SCOTT.    N.  8.)         18 

*In  the  coarse  of  making  some  improvements  upon  tbeir  pre-  p«^  /> 
mises,  the  plainti&  found  that  the  party-wall  between  Noe.  87  '- 
and  88  was  in  a  dangerous  state;  and  they  accordingly  gave  the 
defendant  the  notice  required  by  the  85th  section  of  the  Metropolitan 
Building  Act,  1855.  The  commissioners  of  sewers  having  caused  a 
survey  to  be  made,  also  gave  notice  to  both  plaintiff  and  defendant, 
under  s.  72,  that  the  party-wall  was  in  a  dangerous  state,  and  requiring 
them  or  one  of  them  to  repair  or  take  it  down.  In  compliance  with 
this  notice,  the  plaintiffs  took  down  and  rebuilt  the  party-wall,  and 
brought  this  action  against  the  defendant  as  ''adjoining-owner"  to 
recover  the  proportion  of  the  expenses  payable  by  him. 

On  the  part  of  the  defendant,  it  was  submitted  that  he  was  not  an 
'<  owner"  within  the  meaning  of  the  statute,  inasmuch  as  be  had  parted 
with  all  his  estate  in  the  premises  for  an  interest  greater  than  a 
tttiancy  from  year  to  year,  and  consec^uently  that  the  *per8ons  r«^g 
to  whom  he  had  so  parted  with  his  interest  were  the  persons  '- 
liable.(a) 

For  the  plainti£&  it  was  insisted,  that^  inasmuch  as  the  tenancy 
under  the  parol  agreement  amounted  to  no  more  than  a  tenancy  from 
year  to  year,  the  defendant  was  at  all  events  '*  owner"  of  part  of  the 
premises,  and  therefore  liable. 

Under  the  direction  of  his  Lordship,  the  jury  returned  a  verdict 
tor  the  plaintiffs  for  the  amount  claimed,  reserving  leave  to  the  defend- 
ant to  move  to  enter  the  verdict  for  him  if  the  Court  should  be  of 
opinion  that  under  the  circumstances  he  was  not  liable. 

Hoggins,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  enter  a 
yerdict  for  the  defendant,  or  a  nonsuit,  on  the  grounds, — ^first,  that 
the  defendant  was  not  liable,  because  he  had  underlet  all  the  premises 
for  a  greater  term  than  a  tenancy  from  year  to  year, — secondly,  that 
tlie  plaintiff  could  not  recover,  not  having  followed  the  directions  of 
the  Metropolitan  Building  Act,  in  case  of  a  ruinous  wall,  as  directed 
by  88.  72,  78.(6)  He  submitted,  that,  having  demised  the  premises  to 
persons  having  a  larger  interest  than  that  of  tenant  from  year  to  year, 
the  defendant  had  ceased  to  be  "  the  owner,"  within  the  Metropolitan 
Building  Act,  1855 :  and  he  referred  to  Mourilyan,  app.,  Labalmon- 
diere,  resp.,  1  Ellis  k  Ellis  588  (E.  G.  L.  B.  vol.  102),  Cowen  v.  Phillips, 
88  Beavan  18,  and  Ex  parte  Saffron  Hill,  24  Law  J.,  M.  C.  66. 

*  Chleridge,  Q.  C,  and  Day,  now  showed  cause. — The  question  r^n a 
is,  whether  the  defendant  is  ''  owber"  of  the  adjoining  premises  ^ 
within  the  8d  section  of  the  Metropolitan  Building  Act,  1855,  or 
whether  he  has  ceased  to  be  owner  by  reason  of  his  having  parted 
with  his  interest  to  undertenants  for  a  greater  length  of  tenancy  than 
from  year  to  year.  But  for  the  case  of  Mourilyan,  app.,  Labalmon- 
diere,  reap.,  1  Ellis  &  Ellis  688,  it  would  have  been  confidently  sub- 

•Moteg^  Al  the  jwrly  rent  of  25/.  And  Benidge  mgrmd  to  keep  tho  Mdd  looond  Mid  third 
Soon  and  tho  WAtar-elosot  on  tho  first  fioor  in  good  tenantable  repair,  and  to  delirer  ap  the 
•uee  at  the  end  of  the  term  in  ai  good  oondition  aa  the  tame  then  were. 

(•)  TIm  interpretation •oiaaee^  s.  S,  enaota  that  ^  owner"  ehall  applj  to  "eyery  penon  In 
pMBBwIon  or  receipt  either  of  the  whole  or  of  any  part  of  the  lenta  or  proflta  of  any  land  or  ten^ 
mtmt,  or  in  the  ooeapatlon  of  ineh  land  or  tenement  other  than  aa  a  tenant  from  jear  to  jear 
ar  tB9  amy  leaa  term,  or  aa  a  tenant  at  wilL" 

(6)  Thia  latter  point  not  haring  been  taken  at  the  trial,  the  mie  aa  to  it  waa  ahandoaed  on 
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mitted  that  "owner*'  meant  either  one  who  is  in  possession  of  the 
rents  and  profits  of  the  premises,  or  one  having  a  tenancy  larger  than 
a  tenancy  from  year  to  year.  By  &  72  of  the  act,  the  commissioners 
(of  police,  or,  in  the  city  of  London,  of  sewers,)  may,  upon  the  report 
of  their  surveyor  that  a  structure  is  in  a  dangerous  state,  give  written 
notice  "  to  the  owner  or  occupier  of  such  structure,"  "  to  take  down, 
secure,  or  repair  the  same."  By  s.  73,  **  if  the  owner  or  occupier  to 
whom  notice  is  given  as  last  aforesaid,  fails  to  comply  with  the  requi- 
sition of  such  notice,"  a  justice  may,  upon  complaint  by  the  commis- 
sioners, **  order  the  owner,  or,  on  his  default,  the  occupier,"  to  take 
down,  repair,  or  secure  the  structure;  and,  if  it  is  not  so  taken  down, 
repaired,  or  secured  within  the  time  named  in  such  order,  the  com- 
missioners may  execute  the  repairs,  "  and  all  expenses  incurred  by 
the  commissioners  in  so  doing  shall  be  paid  by  the  owner  of  such 
structure,  but  without  prejudice  to  his  right  to  recover  the  same  from 
any  lessee  or  other  person  liable  to  the  expenses  of  repairs."  In  the 
case  referred  to,  the  appellants,  the  owners  in  fee  of  premises  part  of 
which  was  used  as  a  chapel,  demised  them  for  twenty-one  years  to  one 
Neill,  who  entered  into  possession.  The  chapel  was  shut  up  and  unoc- 
cupied except  when  used  (on  Sundays)  for  Divine  Service.  The  appel- 
lants having  failed  to  comply  with  a  notice  to  them  by  the  commis- 
sioners to  repair  and  secure  the  wall  of  the  chapel,  and  also  with  an  order 
*211  *^^  ^  justice,  made  upon  complaint  by  the  Commissioners,  re- 
^  quiring  the  appellants  to  comply  with  the  requisition  of  such 
notice,  the  Commissioners  executed  the  repairs ;  and,  on  their  com* 
plaint,  a  justice  made  an  order  on  the  appellants  for  payment  of  the 
expenses  so  incurred  by  the  Commissioners.  On  a  case  stated  under 
the  20  &  21  Yict.  c.  4S,  the  Court  of  Queen's  Bench  held  that  Neill 
was  the  ovmer  of  the  premises  within  the  meaning  of  the  statute,  and 
as  such,  was  primarily  liable  for  the  expenses  in  question ;  and  that 
the  order  for  payment  was  bad  for  being  directed  to  the  appellants, 
instead  of  to  Neill.  The  plaintiffs  here,  upon  the  requisition  of  the 
Commissioners,  who  had  given  them  notice  that  the  party-wall  be- 
tween their  premises  and  the  premises  adjoining,  of  which  the  defend- 
ant was  lessee  for  a  long  term,  have  done  the  required  repairs,  and 
now  call  upon  the  defendant  to  contribute  his  proportion.  The 
defendant  had  demised  part  of  his  premises  to  one  tenant  for  twenty- 
one  years,  and  other  part  to  another  tenant,  under  a  parol  agreement, 
for  four  years  and  a  half.  [Bylks,  J. — ^Giving  him  a  right  in  equity 
to  call  for  a  lease.]  A  Court  of  law  cannot  recognise  equitable 
interests.  [Montagus  Smith,  J. — The  construction  of  a  statute  must 
be  the  same  in  all  Courts.  Other  part  was  let  to  a  third  tenant,  upon 
terms  which  did  not  appear.  If  the  matter  had  been  res  integra,  it 
would  have  been  contended  that  the  plaintiffs  had  their  election  to 

f)roceed  either  against  the  defendant  or  against  any  one  of  the  tenants, 
caving  him  to  obtain  contribution  from  the  others.  The  case  of 
Evelyn,  app.,  Whichcord,  resp.,  Ellis,  B.  &  E.  126  (E.  C.  L.  R.  vol. 
96),  is  virtually  a  decision  at  variance  with  that  of  Mourilyan,  app., 
Labalmondiere,  resp.  It  was  there  held,  that,  under  s.  51  of  the 
Metropolitan  Buildings  Act,  1855,  an  owner  of  land  in  fee  simple, 
nAo-i  who  lets  it,  *on  a  building  lease  at  a  peppercorn-rent,  is  not 
"■'  liable,  as  owner,  to  the  surve 


surveyor  for  fees  in  respect  of  buildings 
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afterwards  erected  on  such  land, — a  peppercorn-rent  not  being  within 
the  meaning  of  the  words  **  of  the  whole  or  of  any  part  of  the  rents  or 
profits  of  any  land  or  tenement/'  in  the  interpretation  clause.  Cromp- 
ton,  J.,  there  says :  "  I  am  not  satisfied  that  the  appellant  here  was  in 
possession  of  the  rents  and  profits.  It  is  difficult  to  say  that  the  Act 
does  not  point  to  either  an  actual  occupation  or  a  beneficial  possession 
of  rents  and  profits.  Clearly  the  appellant  was  not  in  occupation.  Was 
be,  then,  in  possession  vof  any  part  of  the  rents  or  profits  ?  I  think 
that  the  Legislature  meant  that  a  person  should  be  understood  to  be 
in  such  possession,  who,  by  himself  or  his  tenant,  received  either  the  rent 
or  the  profits.  A  peppercorn-rent  cannot  be  either  rent  or  profits." 
The  latter  part  of  s.  78  provides  that  the  payment  by  the  owner  shall 
not  prejudice  his  right  to  recover*  the  expenses  from  any  lessee  or 
other  person  liable  for  the  same.  *' Lessee"  and  '^  owner/'  there- 
fore, are  not  convertible  terms.  [Erlb,  G.  J. — As  far  as  I  can  at 
present  see,  the  case  of  Mourilyan,  app.,  Labalmondiere,  resp.,  is 
directly  in  point.  However  much  impressed  by  your  argument,  we 
must  adhere  to  it.]  The  case  is  perhaps  distinguishable.  TherCi 
there  was  one  demise  co-extensive  with  the  whole  premises.  Here, 
there  are  several  persons  in  occupation  of  different  parts  under  sepa^ 
rate  demises.  The  Act  only  contemplates  one  notice :  and  the  defend- 
ant is  in  receipt  of  the  rents  and  profits  of  the  entire  premises,  and  he 
consequently  is  the  only  person  the  plaintiffs  could  look  to.  Suppose 
«  large  building  with  a  hall  and  staircase  in  the  centre,  and  the  rooms 
on  either  side  demised  to  several  tenants, — would  the  tenants  of  the 
rooms  on  the  one  side  be  liable  to  contribute  to  the  repairs  of  the 
party-wall  at  *the  other  side  ?  [Btlbs,  J. — How,  if  the  pre-  r,i2s 
xnises  were  mortgaged,  and  the  mortgagee  was  in  possession  of  ^ 
the  rents  and  profits?]  It  is  not  a  question  of  legal  or  equitable 
estate ;  but  who  is  in  possession  of  ''  the  rents  and  profits"  of  the 
premises.  [Erls,  G.  J. — The  84th  and  88th  sections  seem  to  con- 
template  an  entirety  of  interest.  No  case  has  decided  that  a  lessee 
of  one  floor  for  a  longer  period  than  from  year  to  year  is  an  adjoining 
owner  within  the  statute.]  Then,  was  Berridge  in  possession  of  the 
jiecond  and  third  floors  other  than  as  tenant  from  year  to  year  7  The 
instrument  under  which  he  held  could  not  operate  as  a  demise:  8  &  9 
Vict.  c.  106,  s.  3.  It  only  created  a  tenancy  from  year  to  year :  Tress 
V.  Savage,  4  Ellis  4;  B.  86  (E.  C.  L.  B.  vol.  82) ;  Stratton  v.  Pettit,  16 
C.  B.  420  (E.  C.  L.  B.  vol.  81).  It  may  be  that  he  would  be  entitled 
in  equity  to  enforce  something  more.  [Btlbs,  J. — Was  he  by  the 
agreement  to  repair  ?]  It  roust  be  assumed  he  was.  Cowen  v.  Phillips, 
33  Boavan  18,  has  but  little  application :  the  sole  purport  of  tne 
decision  there  was,  to  protect  a  person  having  an  equitable  interest. 
It  may  well  be,  that,  where  a  man  has  an  interest  of  that  sort,  a  Gourt 
of  equity  would  say  that  that  interest  should  not  be  affected  without 
notice  to  him.  [Btlbs,  J. — That  proceeds  upon  the  ground  that  a 
Court  of  equity,  considers  that  to  be  done  which  is  contracted  to  be 
done.] 

Hoggins,  Q.  C.,  and  iflntyre,  in  support  of  the  rule. — The  defend- 
ant has  parted  with  all  his  interest  in  the  premises  for  a  longer  period 
of  time  than  is  described  in  the  8d  section  of  the  Metropolitan  Build* 
|og  Act,  1855,  as  constituting  an  ^*  owner."     Upon  the  decided  cases. 


28  HUNT  V.  HABRIS.    E.  T.  1865. 

therefore,  he  is  clearly  not  liable  to  contribute  to  the  expenses  of  the 
party -wall  in  question.  The  definition  of  /'  owner"  in  s.  3  is,  "  every 
M41  person  in  possession  or  receipt  either  of  the  whole  or  of  any 
^  *part  of  the  rents  or  profits  of  any  land  or  tenement,  or  ia  the 
occupation  of  such  land  or  tenement  other  than  as  a  tenant  from  year 
to  year  or  for  any  less  term,  or  as  a  tenant  at  will."  The  language 
of  the  interpretation  clause  of  the  former  Metropolitan  Building  Act, 
7  &  8  Yict.  c.  84,  was  similar.  A  bouse  occupied  by  a  tenant  under 
a  lease  for  twenty-one  years  was  during  the  term  accidentally  burnt, 
and,  being  ruinous,  was  pulled  down  under  the  provisions  of  that 
Act.  By  the  lease,  the  tenant  was  exempted  from  the  payment  of 
rent  for  the  time  that  the  house  was  untenantable  by  reason  of  an 
accidental  fire.  It  was  held  in  •Ex  part«  The  Overseers  of  Saffiron 
Hill,  24  Law  J.,  M.  G.  66,  that  the  expenses  thereby  incurred  could 
not  be  recovered  from  the  landlord  (tenant  for  life  of  the  reversion) 
under  s.  42  of  the  Act,  which  cast  the  burthen  upon  "  the  owner  of 
every  such  building,  being  the  person  entitled  to  the  immediate 
possession  thereof."  ''  Though  Packenham's  rent  may  have  ceased,'* 
said  Crompton,  J.,  "his  occupation  continues.  If  there  were  crops  on 
the  premises,  he  might  enter  and  take  them.  I  concur  in  the  opinion 
of  the  magistrate,  and  I  think  that  the  words  in  s.  42,  '  being  entitled 
to  immediate  possession,'  were  introduced  expressly  to  meet  a  case 
of  this  kind."  The  judgment  of  the  Court  of  Queen's  Bench  in 
Mourilyan,  app.,  Labalmondiere,  resp.,  is  also  decisive  as  to  the  party 
liable.  Gockburn,  C.  J.,  there  says :  "  I  think  the  appellants  are  not 
the  owners  of  the  premises,  within  the  meaning  of  ss.  72,  78,  and  are 
not  therefore  the  parties  primarily  liable  for  these  expenses.  They 
have  let  the  premises  to  Neill  for  a  term  of  twenty-one  years :  and  I 
think  the  appellants  are  right  in  contending,  that,  construing  ss.  72, 
73  according  to  s.  3,  the  interpretation  clause,  Neill  is  to  be  considered 
as  the  owner  for  purposes  of  the  statute.  He  is,  in  the  language  of 
iiA"!  *s.  3,  '  in  the  occupation  of  the  tenement  other  than  as  a  tenant 
^-'  from  year  to  year  or  for  any  less  term,  or  as  a  tenant  at  will.' 
He  certainly  took  possession  of  the  premises,  and  continues  in  posses- 
sion :  and  there  is  nothing  to  show  that  he  does  not  occupy  them,  so 
&LT  as  premises  of  that  kind  can  be  occupied,  or  that  there  is  any 
other  occupier  than  he.  He  is  therefore  within  the  meaning  of  the 
word  '  owner,'  as  defined  by  s.  3,  and  the  order  under  s.  73  ought  to 
have  been  directed  to  him."  Crompton,  J.,  says :  "  The  (question  turns 
on  the  construction  of  s.  73,  as  explained  by  s.  3,  the  interpretation 
clause.  Who  is' the  statutable  'owner'  upon  whom  the  order  under  s. 
73  is  to  be  made?  Section  3  enacts  that  ^ owner  shall  apply  to  every 
person  in  possession  or  receipt  either  of  the  whole  or  of  any  part  of 
the  rents  or  profits  of  any  land  or  tenement,  or  in  the  occupation  of 
such  land  or  tenement  other  than  as  a  tenant  from  year  to  year  or  for 
any  less  term,  or  as  a  tenant  at  will.'  It  seems  to  me  that  the  statute 
contemplated  that  where,  as  in  this  ease,  there  is  both  a  first  oumer,  in 
receipt  of  the  rents  and  profits,  and  a  second  statutable  owner,  by  virtue  of 
occupation/or  a  longer  term  than  from  year  to  year,  such  last  oumer  is  !• 
be  the  party  liable  for  these  expenses.  One  strong  ground  for  this  vieW 
is,  that  no  other  party  would  have  the  right  to  enter  the  premises  and 
pull  down  such  part  as  was  ruinous.    Neill  is  such  second  oumer:  and 
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I  therefore  think  that  the  order  should  have  been  directed  to  him,  and 
not  to  the  appellants."  And  Hill,  J.»  expressed  himself  in  similar 
terms.  Is  there  a  ''statutable  owner"  here?  Yes:  the  person  in 
actual  occupation ;  one  of  the  persons  residing  on  the  premises.  The 
defendant  would  have  no  right  to  go  upon  the  premises  and  do  the 
work.  It  nerer  could  hare  been  the  intention  of  the  statute  to  give 
an  election,  as  suggested  on  the  other  side.  [Btles,  J. — ^A.,  the  owner 
of  *the  fee,  demises  to  B. ;  B.  underleases  to  C. ;  and  C.  lets  the  r^^a 
premises  to  a  tenant  for  a  period  longer  than  from  year  to  year.  '- 
W  hy  should  one  of  the  three  be  preferred  to  the  others  ?]  That  is 
not  this  case.  The  Court  cannot  discharge  this  rule,  without  over- 
ruling Mourilyan,  app.,  Labalmondiere,  resp.  [Montaqus  SMrrH, 
J. — Against  whom  do  you  say  the  action  should  have  been  brought?] 
Against  Collins,  who  had  the  largest  interest  in  the  premises ;  leaving 
him  to  resort  to  any  others  who  might  be  liable  to  contribute.  In  the 
coarse  of  the  argument  of  the  case  of  Mourilyan,  app.,  Labaimondiere, 
Tesp.,  Wightman,  J.,  is  reported  (in  80  Law  J.  M.  C.  97)  to  have  said : 
*'  I  think  s.  8  means  that  a  lessee  for  twenty-one  years  should  be  the 
*  owner ;'  not  that,  where  there  is  such  a  lease  as  we  have  here,  there 
should  be  two  persons  in  the  position  of  '  owner ,'  the  lessor  and  the 
lessee."  And  Cockburn,  C.  J.,  suggests  this  case, — **  Suppose  a  lease 
granted,  and  several  subsequent  sub-leases,  the  last  being  for  twenty- 
one  years,  do  you  say  that  an  order  could  be  obtained  upon  the  former 
lessees  or  upon  the  lessor?"  To  which  the  counsel  for  the  respondent 
answers, — **  Yes :  the  object  of  the  statute  was,  to  give  a  double 
remedy ;  and  it  could  not  have  been  given  more  clearly."  Wightman, 
J.,  thereupon  observes. — ''  Section  97  would  seem  to  remove  all  difilr 
culty."  [Btleb,  J. — Section  97  certainly  seems  to  be  a  very  import- 
ant section.(a)]  That  ^section  contemplates  that  each  party  r^^ 
benefited  by  the  work  shall  contribute  in  proportion  to  the  '- 

(a)  *' Where  it  ii  hereby  declared  tiiat  expentei  are  to  be  borne  bj  the  owner  of  aoj  pr#- 
■leea  (iocladinf  in  the  term '  owner'  the  a4Joining  and  bnildlsf*4Mrner  retpeokirilj),  the  fol- 
lewiog  mlef  iball  be  obMrred  with  respect  to  the  jpayment  of  ineh  ezpeoies : — 

'*{!.)  The  owner  immediately  entitled  in  posteuion  to  inch  premises,  or  the  ooeupier  thereol^ 
■haU  in  the  first  instance  pay  such  expenses,  with  this  limitation,  that  no  occupier  shall  be  Ua* 
Ue  to  pay  any  sum  not  exceeding  in  amount  the  lent  due  or  that  will  thereafter  aecrue  due  from 
Mb  in  respect  of  such  premises  during  the  period  of  hie  oecupaaoy : 

**  (3.)  If  there  are  more  owners  than  one»  erery  owner  shall  be  liable  to  oootribnte  te  sveh 
txpeases  in  proportion  to  his  interest: 

"  (3.)  If  any  dtfierenoe  arises  as  to  the  amount  of  oontrlbution,  such  difference  shall  be  de- 
ilded  by  arbitration,  to  be  conducted  in  manner  directed  by  the  Companies  Clauses  Consolidn- 
Ilea  Act,  1846  (8  4  9  Viet  e.  16),*  and  for  that  purpose  the  clauses  of  the  said  act  with  respeol 
le  tlie  settlement  of  disputes  by  arbitration  shall  be  iaeorporated  with  this  act : 

'^  (4.)  If  some  of  the  owners  liable  to  eontribution  cannot  be  found,  the  deflcienoy  so  arising 
shall  be  divided  amongst  the  parties  that  can  be  found : 

**  (5).  Any  occupier  of  premises  who  has  paid  any  expenses  under  this  act  may  deduct  tin 
waount  so  paid  from  any  rent  payaUe  by  him  to  any  owner  of  the  same  premises ;  and  any 
•waer  of  promisee  who  has  paid  more  than  his  due  proportion  of  any  expenses  may  deduct  th« 
■mount  so  overpaid  from  any  rent  that  may  be  payable  by  him  te  any  other  owner  of  the  same 


^  (6.)  If  default  ie  made  by  any  owner  or  occupier  in  payment  of  any  expenses  hereby  mad* 
payable  by  him  in  the  flrst  instance,  or  if  default  is  made  by  any  owner  in  payment  of  any 
atber  expenses  or  moneys  due  from  him  by  way  of  eoniribatien  or  otherwise  in  pursuance  of 
this  ae^  then,  in  addition  to  any  other  remedies  hereby  provided,  such  expenses  and  moneys* 
if  arising  in  respect  of  any  matter  within  the  provisions  of  the  third  part  of  this  act,  may  ba 
reoovered  as  a  debt  due,  in  course  of  law,  but,  if  arising  in  respect  of  any  other  matter  under 
lUe  ae^  may  be  faeofarid  in  a  summary  maaner." 
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advantage  he  deriyes  from  it.  The  present  defendant  derives  no  bene- 
fit from  the  rebuilding  of  this  party-wall.  [Btlbs,  J. — Did  any  part 
of  this  party-wall  pass  by  the  demise  either  to  Collins  or  to  Berriage, 
or  were  the  demises  to  them  mere  demises  of  the  rooms  with  the  right 
of  access  thereto  7  Suppose  a  demise  for  eighteen  months  of  a  single 
room ;  would  the  tenant  be  an  '^  owner"  within  the  statute  7  Does  it 
*281  ^^^  niean  a  person  having  *an  estate  or  interest  in  the  whole  of 
^  the  premises?  Does  it  mean  an  estate  in  a  room,  or  a  closet 7] 
It  is  submitted  that  the  person  to  be  charged  under  this  statute  must 
be  in  possession :  he  must  be  a  person  having  poiver  to  do  the  repairs 
himself. 

Then,  as  to  the  second  point, — whether  an  agreement  for  a  lease  for 
seven  years  gives  the  tenant  a  greater  interest  than  that  of  a  tenant 
from  year  to  year.  Stratton  v.  Pettit»  16  C.  B.  420  (B.  0.  L.  R.  vol. 
81),  is  virtually  overruled  by  Tidey  v.  MoUett,  16  C.  B.  N.  S.  298  (E. 
C.  L.  B.  vol.  Ill),  where  it  was  held  that  an  instrument  which  is  void 
as  a  lecue,  by  reason  of  the  provision  in  the  8  &  9  Yict.  c.  106,  s.  8, 
may  nevertheless  enure  as  an  agreement.  Byles,  J.,  there  says, — 
^  There  is  only  one  point  upon  which  I  wish  to  make  an  observation, 
viz.,  the  construction  of  instruments  of  this  sort.  It  appears,  that^ 
first  in  the  Queen's  Bench  (in  Bond  v.  Rosling,  1  Best  &  Smith  371), 
and  then  in  the  Exchequer  (in  BoUason  v.  Leon,  7  Hurlst.  &  N.  73)^ 
and  afterwards  in  the  Court  of  Chancery  (in  Parker  v.  Taswell,  27 
Law  J.  Ch.  812),  and  also  in  this  Court  during  the  present  term,  in  a 
case  of  Hayne  v.  Cummings,  16  C.  B.  N.  S.  421  (E.  C.  L.  B,  vol.  11 IX 
the  error  which  this  Court  fell  into  in  Stratton  v.  Pettit  has  now  been 
corrected ;  and  it  is  settled,  that,  though  void  as  a  lease,  by  reason  of 
the  8  &  9  Yict.  c.  106,  s.  3,  not  being  by  deed,  these  instruments  may 
Btill  be  held  good  as  agreements  for  a  tenancy."  Cowen  v.  Phillips, 
83  Beavan  18,  is  a  strong  authority  to  the  same  effect.  By  a  memo- 
randum of  agreement^  signed,  but  not  under  seal,  one  Baker  agreed 
to  let  Cowen  and  Davis  a  shop  and  parlour  on  the  ground-floor  and 
two  kitchens  on  the  basement,  being  part  of  No.  3,  Bruton  Street, 
Bond  Street, — the  remainder  of  the  house  being  in  Baker's  own  occu- 

Eation.  The  defendanta,  who  were  the  occupiers  of  the  adjoining 
ouse,  being  desirous  of  rebuilding  the  party-wall  between  their  pre- 
*291  ^^^^^  ^°^  *l^o.  S,  Bruton  Street,  gave  notice  under  the  act  to 
-*  Baker  on  the  18th  of  July,  1862.  Baker  not  having  appointed 
a  surveyor  to  act  for  him,  one  was  appointed  for  him  by  the  defend- 
ants, under  the  act.  The  surveyors  on  the  2d  of  August  made  an 
award  settling  how  the  works  were  to  be  done,  and  awarding  that 
they  should  "  be  commenced  at  once."  No  notice  was  given  by  the 
defendants  to  the  plaintiffs  (Cowen  and  Davis);  but,  on  the  21st  of 
August,,  the  defendants'  workmen  commenced  operations,  and  knocked 
holes  through  the  party-wall,  thus  exposing  the  plaintiffs'  shop.  The 
plaintiffs  thereupon  filed  a  bill  praying  an  injunction.  An  interlocu- 
tory injunction  having  been  granted,  and  the  cause  coming  on  for 
bearing,  the  Master  of  the  Bolls  said, — *'  I  think  the  plaintitts  have  a 
right  to  a  decree.  The  real  question  is,  whether  the  plaintiffs,  as  the 
adjoining  owners,  were  entitled  to  receive  any  notice  from  the  defend- 
ants. The  plaintiff)  have  been  in  occupation  under  the  agreement 
set  forth  in  the  bill,  by  which  Mr.  Baker,  who  had  power  to  grant  an 
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Tioderlease,  says,  in  ooDsideration  of  507.,  I  hereby  let  you  the  shop, 
parlour,  and  kitchen,  for  three  years,  at  the  yearly  rent  of  1052.  It 
28  not  under  seal,  and  therefore,  under  the  act,  it  is  not  a  lease :  but, 
idihough  it  is  void  as  a  lease,  the  question  is  whether  it  is  not  valid 
as  an  agreement.  I  have  no  doubt  that  it  is  a  valid  contract,  and  that 
this  Court  would  specifically  enforce  it/'  It  is  clear,  therefore,  that 
an  agreement  (not  under  seal)  for  a  tenancy  for  four  years  is  a  valid 
instrument  at  law  as  well  as  in  equity,  notwithstanding  the  statute 
prevents  it  from  enuring  in  all  respects  according  to  the  intention  of 
the  parties. 

Erle,  G.  J. — This  is  an  action  by  the  building  owner  against  the 
adjoining  owner  to  recover  compensation  due  in  respect  of  a  party- 
wall.  The  wall  in  question  *was  found  to  be  in  a  dangerous  r^n^ 
atate,  and  was  ordered  by  the  commissioners  of  sewers,  acting  '- 
under  the  provisions  of  the  Metropolitan  Building  Act,  1855,  to  be 
in  part  pulled  down  and  rebuilt.  For  the  purpose  of  the  present  rule, 
it  must  be  taken  that  the  plaintifis  had  done  all  that  was  required  by 
the  statute  to  be  done  by  them  to  entitle  them  to  call  upon  Harris  to 
pav  his  proportion  of  the  expense  incurred.  It  appears  that  Karris 
held  the  premises  upon  a  long  lease,  probably  at  a  ground-rent,  and 
was  making  the  usual  profit  by  the  improved  rents,  having  let  the 
second  floor  and  attics  on  lease  for  twenty-one  years  to  one  Collins, 
the  ground-floor  and  basement  to  one  Berridge  under  an  executory 
agreement  for  four  years  and  a  half,  and  the  first  floor  we  may  assume 
to  have  been  occupied  by  some  person  unknown,  upon  terms  which 
did  not  appear.  We  may  take  it,  according  to  the  dictum  of  the 
Master  of  the  Bolls  in  Cowen  v.  Phillips,  S3  Beavan  18,  that  Berridge 
took  an  estate  or  interest  under  his  agreement  though  ineffectual  as  a 
lease.  Harris  being  the  ''  owner"  in  receipt  of  the  rents  and  profits 
in  the  way  I  have  mentioned,  the  claim  is  made  on  him  as  such.  It 
aeems  to  me,  on  the  plain  words  of  the  interpretation  clause  of  the 
Metropolitan  Building  Act,  1856,  that  he  is  the  adjoining  owner,  and 
therefore  liable.  That  clause  provides  that  *^oiuner  shall  apply  to 
every  person  in  possession  or  receipt  either  of  the  whole  or  of  any 
part  of  the  rents  or  profits  of  any  land  or  tenement,  or  in  the  occupa- 
tion of  such  land  or  tenement  other  than  as  a  tenant  from  year  to 
year  or  for  any  less  term,  or  as  a  tenant  at  will."  Harris  is  the  person 
who  is  in  receipt  of  the  whole  of  the  rents  and  profits,  and  in  my 
opinion  the  "  owner"  within  the  meaning  of  that  section.  He  con- 
tends that  he  is  not  the  owner,  because  the  premises  are  not  in  his 
immediate  occupation,  but  in  that  of  Collins  and  *Berridge  and  r«g^ 
the  unknown  person  before  mentioned.  Is  that  an  answer  to  ^ 
the  plaintiff's  action  against  Harris  ?  As  I  read  the  statute,  I  think 
the  action  is  properly  brought  against  Harris.  The  73d  section  is 
that  which  gives  the  building  owner  who  has  pulled  down  and  rebuilt 
a  dangerous  structure  a  right  to  demand  repayment  of  the  expenses 
incurred :  the  words  of  the  latter  part  of  that  section  are, — **  and  all 
expenses  incurred  by  the*  said  commissioners," — or  by  the  building 
owner, — "in  respect  of  any  dangerous  structure  by  virtue  of  the  sec- 
ond part  of  this  Act,  shall  be  paid  by  the  owner  of  such  structure,  but 
without  prejudice  to  his  right  to  recover  the  same  from  any  lessee  or 


81  HUNT  V.  HABBIS.    B.  T.  1865. 

Other  person  liable  to  the  expenses  of  repairs."(a)    It  is  clear  that  the 

*S21   ^^^^  ^  ^^^  upon  the  *''  owner,"  as  defined  in  s.  3, — a  person 

-I   having  a  beneficial  lease,  and  receiving  the  improved  rent;  but 

it  is  to  be  without  prejudice  to  his  right  to  recover  the  amount  from 

(a)  This  73d  teotion  applies  to  expentei  incnrred  bj  the  commiMionen  (of  police  or  Mwen) 
in  the  remoral  of  <'  dangeroai  stniotares/'  not  to  ezpenaes  inenrred  by  a  "  building  owner  "  is 
the  repair  of  a  defectiTe  "  party-etmotnre."  The  words  are, "  If  the  owner  or  oeenpier  to  wfaoii 
notice  it  given  ae  lait  aforeiatd  "  (notice  under  s.  72,  that  the  ttmctare  is  in  a  dangerona  etali^ 
and  that  it  mutt  be  taken  down,  seoured,  or  repaired,  at  theeaie  may  require,)  "  failt  to  eomply, 
at  tpeedily  at  the  nature  of  the  oate  permitt,  with  the  requisition  of  tuoh  notioe,  the  taid  eom- 
missioners  may  make  complaint  thereof  before  a  justice  of  the  peace;  and  it  shall  be  lawftil  for 
•noh  justice  to  order  the  owner,  or,  on  hit  defkult,  the  occupier  of  any  sueh  structure,  to  taka 
down,  repair,  or  otherwiie  teeure,  to  the  tatitfkction  of  the  turreyor  who  made  tuoh  turrey  «i 
aforetaid,  or  of  tuoh  other  tunreyor  as  the  taid  committionert  may  appoint,  tuoh  tiructuro  or 
•uch  part  thereof  at  appeart  to  him  to  be  in  a  dangerous  state,  within  a  time  to  be  fixed  by  such 
justice ;  and,  in  case  the  same  is  not  taken  down,  repaired,  or  otherwise  secured  within  th«  tima 
•o  limited,  the  said  commissioners  may  with  all  conTcnient  speed  cause  all  or  so  much  of  sdch 
itractnre  as  is  in  a  dangerous  condition  to  be  taken  down,  repaired,  or  otherwise  secured,  lA 
■uch  manner  as  may  be  requisite :  and  all  expenses  incurred  by  the  said  commissioners  ia 
respect  of  any  dangerous  structure  by  Tirtne  of  the  second  part  of  this  act,  shall  be  paid  by  tha 
owner  of  such  structure,  but  without  pr^udice  to  his  right  to  reeorer  the  same  fVom  any  leesea 
or  other  person  liable  to  the  expenses  of  repairs."  Thia  would  seem  to  apply  only  to  a  dang«^ 
out  dwelling-house  or  building. 

The  provisions  as  to  party -walls  are  contained  in  parts  of  st.  82,  83,  84,  85,  and  88,  and  u. 
80,  00,  and  01. 

Section  82  prorides,  that,  "  in  the  construction  of  the  following  prorisions  reltting  to  party* 
■tructures,  such  one  of  the  owners  of  the  premises  separated  by  or  adjoining  to  any  party* 
itmoture  as  is  desirous  of  executing  any  work  in  respect  of  such  party-structure  shall  be  called 
the  building-Qumtr,  and  the  owner  of  the  other  premises  shall  be  called  the  adjoimii^'cmur,'' 

Section  83.  "  The  building-owner  shall  haTC  the  following  rights  in  relation  to  party-structures, 
that  is  to  say  (among  others), — 

"  (1.)  A  right  to  make  good  or  repair  any  party-structure  that  is  defbotiTer  or  out  of  repair  t 

M  (2.)  A  right  to  pull  down  and  rebuild  any  party-stmeture  that  ia  so  far  defeotiTo  or  ou4  of 
repair  as  to  make  it  necessary  or  desirable  to  pull  down  the  same." 

Section  84.  **  Whenever  the  building-owner  purposes  to  exercise  any  of  the  foregoing  righta 
with  respect  to  party-structures,  the  adjoining-owner  may  require  the  building-owner  to  build 
4MI  any  sueh  party-structure  certain  ebimney-jamba,  breasttp  or  llnet,  or  certain  piers  or  reeeeaas^ 
or  any  other  like  works  for  the  eouTenience  of  such  a4|oining-owner ;  and  it  shall  be  the  daty 
of  the  building-owner  to  comply  with  such  requisition  in  all  cates  where  the  execution  of  thm 
required  works  will  not  be  injurious  to  the  building-owner,  or  cause  to  him  unnecessary  ineon* 
Tcnience  or  unnecessary  delay  in  the  exercise  of  his  right;  and  any  difference  that  arises  between 
any  building-owner  and  a^joinlng-owner  in  respect  of  the  execution  of  sueh  works  as  afoteiaii 
■hall  be  determined  in  manner  in  whieh  differences  between  building-ownert  and  atyoiaia^ 
owners  are  hereinafter  (a.  85)  directed  to  be  determined." 

Section  85.  *'  The  following  rules  shall  be  obserTcd  with  respect  to  the  exercise  by  building- 
owners  and  adjoining-owners  of  their  respeotire  rights," — amongtt  others,— > 

'<(!.)  No  building-owner  shall,  except  with  the  ooaaeat  of  the  adjoining-owner,  or  «*a  easee 
floAers  any  parfy-tlriiof Mrs  t«  dangwtnM^  in  whieh  caM9  tht  pro«t«um«  hereby  wutde  os  to  rfawy r» 
0U9  ttrutturea  (Part  II.)  thall  appljf,  exercise  any  right  hereby  given  in  respect  of  any  party* 
■tmcture,  unlett  he  has  giren  at  the  least  three  months'  proTions  notice  to  the  aiyoining-owner, 
by  deliTcring  the  same  to  him  personally  or  by  sending  it  by  post  in  a  regittered  letter  ad* 
dretsed  to  such  owner  at  hit  last  known  place  of  abode : 

«(2.)  The  notioe  so  given  shall  be  in  writing  or  printed,  and  shall  state  the  attnre  of  tba 
proposed  work,  and  the  time  at  which  such  work  is  proposed  to  be  commenced  : 

"  (4.)  Upon  the  receipt  of  such  notice,  the  adjoining-owner  mty  require  the  building-owner 
to  build,  or  may  himself  build  on  any  such  party  .structure  any  works  to  the  oonstruction  of 
which  he  is  herelnbelbre  (s.  84)  mentioned  to  be  entitled." 

Then  follow  proTisiont  for  what  shall  be  done  ia  oaie  of  differeaoee  arising  between  tba 
partipis. 

Seciion  88.  "  The  following  rules  shaU  be  obserred  as  to  expenses  in  respect  of  any  party* 
■tmcture,  that  it  to  tay  (amoagtt  othert),^ 

"  As  to  expenses  to  be  borne  jointly  by  the  bailding-owner  and  aiyoining-owner,— 

M  (1.)  If  any  party-ttmotiua  ia  defaotlre  or  out  of  repair,  the  expense  of  making  good  or 
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ftny  person  who  by  contract  with  him  is  bonnd  to  do  the  repairs. 
The  owner  of  a  long  term  is  ^supposed  to  have  paid  a  premium  r^oo 
for  his  interest,  and  to  recoup  himself  out  of  the  larger  snm  ^ 
which  he  receives  for  the  improved  rent.  That  seems  to  me  to  be  a 
strong  argument  to  show  that  in  this  case  Harris  is  the  person  prima* 
rilj  liable  to  pay  these  expenses.  *There  is  a  manifest  conve-  r^oA 
nience  io  allowing  the  building  owner  to  have  recourse  to  the  '- 
person  who  like  this  defendant  receives  the  whole  of  the  rents  and 
profits  of  the  premises,  so  that  he  may  have  one  certAin  *owner  r^Q^ 
from  whom  one  payment  may  be  claimed,  instead  of  the  incon-  *■ 
venience  of  having  to  call  upon  several  sub-lessees  or  tenants,  of 
whose  arrangements  with  their  lessor  he  can  have  no  knowledge.  In 
the  present  case  one  of  the  tenants  has  a  term  of  four  years  and  a 
half  only :  it  would  be  manifest  injustice  to  make  him  pay  the  expense 
of  the  party- wall  adjoining  his  floor.  I  think  the  statute  contemplated 
the  adjoining-owner  for  this  purpose  as  being  one  having  a  perma* 
nent  interest  in  the  premises  to  be  benefited  by  the  work,  because  the 
84th  section  provides  that,  "whenever  the  building-owner  purposes 
to  exercise  any  of  the  foregoing  rights," — the  rights  given  to  him  by 
s.  83, — "with  respect  to  any  party-structure,  the  adjoining-owner 
may  require  the  building-owner  to  build  on  any  such  party-structure 
certain  chimney-jambs,  breasts,  or  flues,  or  certain  piers  or  recesses, 
or  any  other  like  works,  for  the  convenience  of  the  adjoining-owner ; 
and  it  shall  be  the  duty  of  the  building-owner  to  comply  with  such 
requisition  in  all  cases  where  the  execution  of  the  required  works  will 
not  be  injurious  to  the  building-owner,  or  cause  to  him  unnecessair 
inconvenience  or  unnecessary  delay  in  the  exercise  of  his  right."  It 
would  seem  to  be  more  reasonable  to  give  that  right  to  an  owner  hav- 

npairing  the  same  shall  be  borne  by  the  bailding>owner  and  adjoining-owner  in  dae  proper* 
lioB,  regard  being  had  to  the  use  that  each  owner  makoa  of  snch  stmoture : 

"(2.)  If  any  party-stmetore  is  pulled  down  and  rebuilt,  by  reason  of  its  being  so  flir 
defective  or  oat  of  repair  as  to  make  it  neeessary  or  desirable  to  pull  down  the  same,  the  tXi 
pente  of  such  pulling  down  and  rebuilding  shall  be  borne  by  the  building-owner  and  adjoin- 
ing-owner in  due  proportion,  regard  being  had  to  the  use  that  each  owner  makes  of  such 
Btnicture." 

Seecion  89.  <<  Within  one  month  after  the  completion  of  any  work  whieh  any  building* 
evaer  is  by  this  act  authorised  or  required  to  execute,  and  the  expense  of  which  is  in  whole  or 
ii  part  to  be  borne  by  an  adjoining-owner,  such  building-owner  shall  deliver  to  the  adjoining 
owMT  an  aecount  in  writing  of  the  expense  of  the  work,  specifying  any  deduction  to  which 
raeh  adjoining-owner  or  other  person  may  be  entitled  in  respect  of  old  materials  or  in  other 
lespects ;  and  erery  such  work  as  aforesaid  shall  be  estimated  and  valued  at  fair  average  rates 
aad  prices  aeeording  to  the  nature  of  the  work  and  the  loeality,  and  the  market-price  of  mate* 
liilt  and  labour  at  the  time." 

Section  90.  "  At  any  time  within  one  month  after  the  delivery  of  such  account,  the  adjoin* 
Ing-owner,  if  diasatisfled  therewith,  may  declare  his  dissatisfaction  to  the  party  delivering  tha 
same,  by  notice  in  writing  given  by  himself  or  his  agent,  and  speeiff ing  his  objections  thereto ; 
sad  upon  such  notice  having  been  given  a  difference  shall  be  deemed  to  have  arisen  between 
Ike  parties,  and  such  difference  shall  -be  determined  in  manner  hereinbefore  (s.  85)  provided  Ibr 
the  determination  of  differences  between  building  and  aiUoining  owners." 

Section  91.  "It  within  such  period  of  one  month  as  aforesaid  the  party  receiving  such 
■eeoont  doea  not  declare  in  manner  aforaeaid  his  dissatisfaction  therewith,  he  shall  be  deemed 
te  have  accepted  the  same,  and  ahaU  pay  the  same,  on  demand,  to  the  party  delivering  tha 
asecuDt,  and,  t/  kt/aiU  to  do  m,  Um  amount  eo  duo  may  bo  reoowored  at  a  dthu" 

This  last  is  the  only  provision  in  the  act  giving  the  buildimg'owntr  a  right  of  action  against 
ttie  adjoining-otener. 

The  proviaiou  for  coalriftultoa  aad  ffteorary  thereof  are  oontained  in  s.  97,  referred  to 
Ma,  p.  26. 
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ing  a  permanent  interest  in  the  premises,  than  to  give  it  to  the  Ov.ca- 
pier  of  each  separate  floor,  who  might  require  different  lines  of  floes, 
&c.    The  person  pointed  at  evidently  is  a  lessee  for  a  long  term,  who 
is  in  receipt  of  the  rents  and  profits  of  the  whole  premises.   This  con- 
struction is  supported  by  the  language  of  the  97th  section,  which 
provides,  that,  where  it  is  by  the  Act  declared  that  expenses  are  to  be 
borne  by  the  owner  of  any  premises  (including  in  the  term  **  owner" 
the  adjoining  and  building-owner  respectively),  the  following  rules 
*361   ^^^^^        observed  with  respect  to  the  payment  of  such  *ex- 
■'   penses, — amongst  others, — 1.    "  The  owner  immediately  entitled 
in  possession  to  such  premises,  or  the  occupier  thereof,  shall  in  the 
first  instance  pay  such  expenses,  with  this  limitation,  that  no  occupier 
shall  be  liable  to  pay  any  sum  exceeding  in  amount  the  rent  due  or 
that  will  thereafter  accrue  due  from  him  in  respect  of  such  premises 
during  the  period  of  his  tenancy."    2.  "  If  there  are  more  owners  than 
one,  every  owner  shall  be  liable  to  contribute  to  such  expenses  during 
the  period  of  his  occupancy."    4.  ''  If  some  of  the  owners  liable  to 
contribution  cannot  be  found,  the  deficiency  so  arising  shall  be  divided 
amongst  the  parties  that  can  be  found."    The  "  owner  immediately 
entitl^  in  possession  to  such  premises,"  primfi  facie  imports  the  t^n* 
ant  in  fee  in  possession :  but  we  are  referred  back  to  the  definition  of 
"  owner"  in  s.  3, — *•  every  person  in  possession  or  receipt  either  of  the 
whole  or  of  any  part  of  the  rents  or  profits  of  the  land  or  tenement^" 
in  contradistinction  to  the  occupier  living  on  the  premises.    If  in  this 
case  Harris  could  not  be  found,  or  was  unable  to  pay,  and  the  plain- 
tifis,  as  building-owners,  had  gone  against  Collins  ana  Berridge,  their 
remedy  against  each  of  them  would  be  limited  to  the  amount  of  the 
rent  due  or  that  would  thereafter  accrue  due  from  him  in  respect  of 
such  premises  during  the  period  of  his  occupancy.     Some  confirma- 
tion is  given  to  this  view  by  the  74th  section,  which  enacts,  that,  *'  if 
such  owner  cannot  be  found,  or  if,  on  demand,  he  refuses  or  neglects 
to  pay  the  aforesaid  expenses,  the  said  Commissioners,  after  giving 
three  months'  notice  of  their  intention  to  do  so,  by  posting  a  printed 
or  written  notice  in  a  conspicuous  place  on  the  structure  in  respect  of 
which  or  of  part  of  which  they  have  incurred  expense,  or  on  the  land 
whereon  it  stands,  may  9eU  stieh  structure,  and  they  shall,  after  deduot- 
*371    ^"^  ^'^^"^  ^^^  proceeds  of  such  sale  *the  amount  of  all  exi)ense8 
■'   incurred  by  them,  restore  the  surplus  (if  any)  to  the  owner." 
What  that  means  I  do  not  pretend  to  say.    But,  when  the  time  comes 
for  a  building-owner  to  exercise  such  a  right,  it  will  behoove  him  to 
be  very  wary,  and  not  to  attempt  to  sell  more  than  the  interest  of  the 
person  in  delault.     I  do  not  go  into  that:  but  I  must  say  it  would  be 
a  very  straDge  thing  if  the  interest  of  the  owner  of  the  fee  could  be 
*  sold  in  consequence  of  the  default  of  a  sub-lessee  who,  as  here,  may 
have  an  interest  extending  only  to  four  or  five  years.     According  to 
^  the  best  interpretation  I  can  put  upon  the  statute,  the  bnilding-owner 
has  a  right  to  call  upon  the  person  who  holds  the  entire  premises  for  a 
long  term,  and  is  substantially  in  possession  of  all  the  rents  and  pro- 
fits.    I  not  mean  to  say  that  the  owner  of  the  fee-simple  may  not  also 
be  liable.    But  I  can  see  my  way  clearly  to  the  conclusion  that  the 
owner  of  a  long  term,  who  is  in  receipt  of  the  rents  and  profits,  is 
liable. 
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The  cases  wbicfa  have  been  adyerted  to  do  not  throw  mach  light 
upon  the  subject  In  Evelyn,  app.,  Whichcord,  resp.,  Ellis,  B.  &  E« 
126  (E.  G.  L.  B.  vol.  96),  Evelyn,  the  owner  of  the  fee,  had  let  the 
land  in  question  to  one  Searle  for  eighty-one  years,  at  a  peppercorn- 
rent  for  the  first  year,  6^.  for  the  second  year,  and  122.  per  annum  for 
the  remainder  of  the  term ;  Searle  covenanting  to  build  six  houses 
on  the  land.  Wbicbcord,  the  district-surveyor, — Searle  having  built 
the  houses,  and  then  become  bankrupt  without  having  paid  the  sur* 
veyor's  fees,  under  the  51st  section  of  the  act,  which  entitles  the  sur- 
veyor to  recover  the  amount  of  fees  due  to  him  from  "  the  builder 
employed  in  erecting  such  building,  or  in  doing  such  work,  or  in 
doing  any  matter  in  respect  of  which  any  special  service  has  been 
performed  by  the  surveyor,  or  from  the  owner  or  occupier  of  the  build- 
ing so  erected  or  in  respect  of  which  such  work  *has  been  done  r«Qo 
or  service  performed," — claimed  those  fees  from  the  appellant,  ^ 
as  owner  of  the  fee.  The  judgment  of  the  Court  was,  that  the  owner 
of  the  fee  simple  was  not  *^  owner"  within  the  definition  given  in  s.  S, 
because,  as  Crompton,  J.,  says,  he  was  neither  in  possession  of  the 
rents  and  profits,  nor  in  the  oQcupation  of  the  premises.  ''  He  is  not," 
said  Lord  Campbell,  "an  owner  within  the  aefinition  in  s.  8.  Cer- 
tainly he  is  not  occupier :  and  he  can  be  charged  as  owner  only  in 
respect  of  his  being  in  receipt  of  part  of  the  rents  and  profits :  but 
it  seems  to  me  that  he  is  not  in  such  receipt  within  the  meaning  of 
the  clause.  No  rent  really  comes  to  him :  he  has  only  a  peppercorn- 
rent,  but  receives  no  profits.  We  could  not  hold  him  liable,  unl€»38 
everybody  who  grants  a  building-lease  is  to  be  liable  to  the  surveyor, 
in  respect  of  his  ultimate  reversion.  To  impose  such  a  liability  would 
be  oppressive  and  unjust,  and  entirely  unnecessary."  I  am  reported 
to  have  said,  that,  under  the  peculiar  circumstances  of  that  case,  I 
read  the  statute  as  my  Lord  did.  What  I  meant  ^as,  that  the  fee  in 
question  was  a  fee  which  the  builder  was  bound  to  pay  to  the  district- 
surveyor,  and  that  the  surveyor  had  no  right  to  wait  until  the  builder 
had  become  bankrupt,  and  then  come  upon  the  owner  of  the  fee, 
whose  interest  was  only  that  of  a  reversioner.  It  was  clear  to  my 
mind  that  it  was  the  duty  of  the  Court  to  consider  well  before  they 
shifted  the  burden  from  the  builder  to  the  owner  of  the  fee,  who  had 
no  immediate  interest  in  the  matter.  So  stands  that  judgment.  The 
question  there  had  nothing  whatever  to  do  with  rights  and  liabilities 
created  by  proximity  between  the  building-owner  and  the  adjoining- 
owner  in  respect  of  a  party-wall.  It  was  an  original  liability  as 
between  the  district-surveyer  and  the  builder.  The  same  observation 
applies  to  the  case  of  Mourilyan,  app.,  Labalmondiere,  resp.,  1  Ellis 
♦&  Ellis  638  (E.  C.  L.  R,  vol.  102).  There,  a  chapel  had  been  pgg 
let  by  the  appellant  on  lease  for  twenty-one  years  to  one  Neill ;  ^ 
Neill  covenanting  to  keep  the  premises  in  repair.  No  question  arose 
there  as  to  the  relative  rights  of  building  ana  adjoining-owner.  The 
commissioners  of  police,  finding  upon  a  survey  that  the  structure  was 
in  a  dangerous  state,  caused  a  notice  to  be  affixed  to  the  building, 
addressed  to  the  owner  and  occupier,  requiring  them  to  take  down 
the  west  wall  and  otherwise  render  secure  the  said  structure.  A 
complaint  was  afterwards  made  to  a  magistrate,  and  an  order  obtained 
directing  the  owner  and  occupier  to  ao  what  was  necessary.     This 
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order  not  having  been  obeyed,  it  became  tfae  dut j  of  the  cominisston* 
era  to  do  the  necessary  work  themselves,  which  they  did,  and  snbse- 
qnently  obtained  an  order  upon  the  appellant  to  pay  the  expenses. 
Upon  appeal,  the  Court  of  Queen's  Bench  came  to  the  conclusion  that 
Mourilyan,  the  owner  of  the  fee,  was  not  the  person  who  ought  to 
have  been  proceeded  against  in  the  first  instance  under  the  73d  sec- 
tion of  the  act ;  there  being  an  intermediate  lessee  or  person  entitled 
to  the  rents  and  profits,  to  whom  recourse  should  have  been  had. 
Keill  (who  probably  received  pew-rents)  was  held  to  be  the  person 
liable  to  be  called  upon,  for  the  same  reason  that  I  say  Harris  here 
was  the  person  liable,  as  being  the  person  in  receipt  of  the  rents  and 

{)rofits.  There  will  be  no  inconvenience  in  holding  that  Harris  is 
iable  to  be  called  upon  to  pay  the  whole :  he  may  have  recourse  for 
contribution  to  his  lessees  or  under-tenants  who  have  covenanted  with 
him  to  keep  the  premises  in  repair.  I  do  not  think  we  shall  be  con- 
travening any  of  the  decided  cases  in  holding  that  the  plaintiffs  are 
entitled  to  recover. 

Btles,  J. — My  Lord  having  gone  so  fuUj  into  the  matter,  it  will 
*401  ^°'y  ^  necessary  for  me,  in  expressing  *my  concurrence,  to 
^  add  a  very  few  words.  I  cannot  conceive  that  any  doubt  can 
now  remain.  The  cases  of  Mourilyan,  app.,  Labalmondiere,  resp., 
1  Ellis  4;  Ellis  588  (E.  C.  L.  R.  vol.  96),  Evelyn,  app.,  Whichcord, 
resp.,  Ellis,  B.  &  E.  126  (E.  C.  L.  R.  vol.  102),  and  Cowen  v.  Phillips, 
88  Beavan  18,  were  all  rightly  decided.  In  the  first  of  those  cases 
it  was  decided  that  one  who  held  the  premises  on  lease  for  twenty-one 
years,  with  a  covenant  to  repair,  was  the  party  liable,  and,  further, 
that  he  was  the  only  person  liable,  and  that  the  lessee  might  have  his 
remedy  for  contribution.  It  is  unnecessary  to  discuss  the  reasons 
why  I  come  to  the  conclusion  that  there  is  no  ground  for  impeaching 
the  soundness  of  (hat  decision.  In  Evelyn,  app.,  Whichcord,  resp., 
it  was  held  that  an  owner  in  fee-simple  who  lets  the  land  on  a  build- 
ing-lease at  a  peppercorn-rent,  is  not  liable  as  owner  for  the  distriot* 
surveyor's  fee.  In  Cowen  v.  Phillips,  the  effect  of  the  decision  is, 
that,  though,  in  point  of  law,  a  person  holding  under  such  an  agree- 
ment as  existed  there,  may  be  only  a  tenant  from  year  to  year,  yet, 
in  a  court  of  equity,  if  he  has  a  contract  for  a  longer  term,  he  must 
be  held  to  have  a  greater  interest  than  that  of  tenant  from  year  to 
year,  because  a  Court  of  equity  assumes  that  to  be  done  which  is 
contracted  to  be  done.  The  statute  must  receive  the  same  construction 
in  a  Court  of  equity  as  in  a  Court  of  law.  All  those  cases  are  con- 
sistent with  our  decision  here.  This  is  an  action  by  the  building- 
owner  against  the  adjoining-owner  for  contribution  to  the  expense  of 
repairing  the  party-wall.  Primfi  facie  they  are  companions  in  owner- 
ship. They  may  be  joint-tenants  of  the  party-wall,  or  they  may  be 
tenants  in  common,  or  each  may  be  the  owner  of  one  side  of  it,  or 
of  different  portions  of  it  in  the  case  of  parallel  freeholds, — the 
ground-floor  to  one,  and  the.  upper  floors  to  another.    But  one  thing 

*411  ^^  pl^ii^'  ^iz*  ^^^  ^bis  defendant  is  ''owner*'  within  the  *mean- 
^  ing  of  the  term  as  fixed  and  defined  by  the  act  of  parliament. 
It  seems  to  me  that  he  is  more  than  that, — that  he  is  occupier.  It 
appears  that  the  ground-floor  and  basement  were  demised  to  one 
tenant,  the  second  and  third  floors  to  a  second,  and  the  first  floor  was 
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assumed  also  to  be  let  to  some  person  unknown.  What  is  tbere  to 
show  that  these  several  demises  carried  any  portion  of  the  party- wall  ? 
If  they  do,  the  mere  letting  of  lodgings  or  a  single  room  might  do  so 
likewise.  It  aeems  to  me  that  in  this  case  the  defendant  is  owner, 
and,  as  far  as  I  can  see,  the  occnpying-owner,  and  that  there  is  nothing 
to  show  that  any  one  else  is.  I  ao  not  find  that  he  has  demised  any 
portion  of  tbe  party-wall.  A.,  taking  rooms  from  B.,  would  certainly 
be  very  much  surprised  if  he  were  told  it  included  a  demise  of  a  por- 
tion of  the  party- wall.  I  entirely  agree  with  my  Lord  and  I  cannot 
entertain  any  doubt. 

KsATiNQ,  J.,  was  engaged  in  another  court. 

Montagus  Smith,  J. — I  am  of  the  same  opinion.  It  may  be  diffi- 
cult to  pat  a  definite  construction  upon  this  act  of  parliament.  We 
must  deal  with  each  case  as  the  occasion  arises.  For  the  reasons 
already  given,  I  think  this  defendant  answers  the  description  of 
"owner"  given  in  the  interpretation-clause.  He  is  the  beneficial 
owner  of  the  whole  premises, — receiving  the  rents  and  profits  of  the 
whole.  I  am  not  satisfied  by  the  evidence  that  there  is  any  other 
person  who  answers  that  description.  It  may  be  that  there  are  others 
who  are  liable  to  him  for  contribution.  But,  finding  the  defendant 
to  be  a  person  clearly  answering  the  description  of  ''owner,"  and 
seeing  no  other  person  who  does  so,  I  see  no  reason  for  disturbing 
the  verdict.  I  also  entirely  agree  that  the  97th  section  of  the  act 
*materially  assists  the  construction  in  favour  of  the  maintenance  r^^^ 
of  the  present  action.  As  to  the  second  point,  I  agree  with  the  *• 
decision  of  the  Master  of  the  Rolls  in  Cowen  v.  Phillips,  S3  Beavan  18. 
If  the  question  had  turned  upon  that,  probably  Mr.  Hoggins's  able 
argument  would  have  been  well  foundea.  On  the  first  point  argued 
by  Mr.  Coleridge,  the  plaintiffs  are  entitled  to  keep  their  verdict. 

Kule  discharged. 

The   law  of  the  several  states  re-  Penna.,  Purd.  Dig.  777  (party-walls) ; 

^«eting  the  liability  for  repurs  to  2  Kev.  Stat.  New  York  1002 ;  Stat,  of 

party-walls  and  partition-fences  seems  Missis.  203;  Indiana,  1  Stat.  343,  are 

substantially  the  same,  with  few  exoep-  words    intended    to    describe,  it    is 

tions,  on  the  question  where  such  Ha-  thought,  a  more  enduring  estate  than 

bility  is  cast,  whether  on  the  owner  of  that  of  a  lessee  for  a  short  term,  (leases 

the  freehold,  or  on  a  holder  of  a  less  for  long  terms  not  being  yet  generally 

estate }  and  it  is  thought  that,  except  used  in  tbe  United  States),  since  to 

as  in  the  statutes  of  Ohio,  where  les-  throw  such  a. burden  on  the  lessee  in- 

sees  are  referred  to  (1  Rey.  Stat.  648),  stead  of  the  landlord,  whose  property 

the  former  would  only  be  held  bound ;  is  permanently  benefited  by  the  re* 

owner  or  occupant,  1  Stat  of  Illinois  pairs,  seems  to  be  inequitable.     See 

590;   owner  or    possessor,    Stat   of  generally  as  to  party-walls,  3  Kent 

Minnesota  223 ;    Act   of   Assembly,  Com.  436,  Bouvier's  Law  Diet 
(fences)    Penna.    1721,    and  owner^ 
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LANGLEY  v.  HEADLAND.    April  27. 

It  if  competent  to  a  p1a!otiif  to  discharge  the  deftndant  fh>m  enitody  voder  a  ea.  a:.  Dot- 
withstanding  the  claim  of  his  attorney  for  the  costs  of  the  ftetion  are  nnsatisfted,  and,  bj  reaeon 
of  the  plaintiff's  being  an  infant,  are  likely  to  remain  so. 

The  plaintiff,  who  was  an  officer  in  the  army,  and  not  yet  of  full 
age,  though  he  appeared  to  have  represented  to  his  attorney  that  he 
had  attained  his  majority,  sued  the  defendant  for  a  sum  of  1807.  which 
he  had  intrusted  to  him  for  the  purpose  of  paying  an  over-due  bill, 
but  which  the  defendant  had  not  so  applied,  and  recovered  a  judg- 
ment against  him  for  the  debt  and  477.  85.  6d.  costs,  for  which  the 
defendant  was  taken  in  execution. 

Whilst  the  defendant  was  in  Whitecross  Street  prison,  the  father 
of  the  plaintiff,  hearing  that  his  son's  affairs  were  very  much  involved, 
came  to  London  and  instructed  his  attorney,  Mr.  Wren,  to  endeavour 
to  arrange  them,  and  for  this  purpose  Mr.  Wren  put  himself  in  com- 
munication with  the  plaintiff's  attorney,  Mr.  Wallinger.  Mr.  Wren 
was  also  in  communication  with  the  aefendant,  with  a  view  to  his 
discharge  from  custody  upon  terms :  but  of  this  no  notice  was  given 
to  Mr.  Wallinger. 

On  the  12th  of  April,  Wren  wrote  to  the  defendant, — "Your  last 
♦431  ^^^^^^  ^  ^^'  ^'  Langley  has  been  ^submitted  to  me  by  his 
^  father.  If  you  hand  over  a  duplicate  for  a  diamond  pin  and 
diamond  ear-rings  pawned  for  152.,  and  get  delivered  up  to  me  the 
four  bills  for  500?.,  5002.,  2002.,  and  2002.,  I  am  authorized  to  give 
you  your  discharge." 

The  defendant's  attorney  on  the  same  day  called  on  Wren,  and 
explained  to  him  the  defendant's  inability  to  procure  the  whole  of 
the  bills  mentioned  in  Wren's  letter,  but  offered  to  hand  over  the 
duplicate  for  the  diamond  pin  and  ear-rings,  and  one  of  the  bills  for 
5002.  To  this  Wren  assented,  and  an  appointment  was  made  for  the 
following  day,  when  the  defendant's  attorney  handed  over  to  Wren 
the  duplicate  and  bill,  and  received  from  him  the  following  docu- 
ment : — 

**  In  the  Common  Pleas. 

'*  Henry  William  Langley,  plaintiff. 
"  Henry  Headland,  defendant. 

*'  I  hereby  consent  that  the  above  defendant  be  discharged  from  the 
custody  of  the  sherifiEs  of  London,  and  request  you  to  take  the  neces- 
sary steps  to  efiect  his  discharge. 

"  Henrt  William  Langley, 
the  above-named  plaintiff. 
"  Witness,  W.  W.  Wren.  '*  19th  April,  1865. 

"  To  Mr.  Wallinger,  plaintiff's  attorney." 

This  authority  for  the  defendant's  discharge  was  handed  to  Mr. 
Wallinger  by  the  defendant's  attorney  on  the  2l8t  of  April.  That 
gentleman,  however,  declined  to  take  any  step  in  the  matter,  assign- 
mg  his  reasons  in  the  following  letter  of  the  same  date,  addressed  to 
the  defendant's  attorney, — 

''I  consider  that  your  client  is  not  entitled  to  his  discharge  until 
my  lien  on  the  judgment  for  the  costs  has  been  satisfied.  The  costs 
due  amount  to  472. 8^.  6d.    I  do  not  think  that  this  attempt  to  juggle 
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me  out  of  my  legitimate  oosts  will  receive  the  support  and  oouate- 
nance  of  the  ooaru" 

*A  summoQS  was  thereupon  taken  out  at  Chambers  calline  ^^aa 
upon  Mr.  Wallinger  to  show  eause  why  the  defendant  should  '- 
not  be  forthwith  disQbarged  oat  of  custody  in  this  action.   The  matter 
was  referred  to  the  court. 

Mellor  now  moved  for  a  rule  in  the  same  terms. — He  submitted^ 
tbal^  in  the  absence  of  collusion  between  the  parties^  for  which  there 
was  no  pretence  here,  the  plaintiff's  attorney  bad  no  lien  on  the  body 
of  the  defendant  for  his  costs,  and  consequently  no  power  to  keep  hin^ 
in  custody  against  the  wish  of  the  plaintiff.  "  The  defendant  cannot 
be  detained  if  the  plaintiff  is  satisfied:"  per  curiam,  in  Martin  v» 
Francis,  2  B.  &  Aid.  402.  In  Marr  v.  Smith,  4  B.  &  Aid.  466  (E.  a 
L.  B.  vol.  6X  the  plaintiff  after  judgment  recovered,  settled  the  actioa 
with  the  defendant,  and  employed  a  new  attorney  to  enter  up  satisiac*^ 
tion  on  the  record ;  and  it  waa  held  that  the  defendant  was  entitled  to 
be  discharged  out  of  custody,  although  the  lien  of  the  plaintiff's 
attorney  on  the  costs  bad  not  been  satisfied.  Similar  doctrine  results 
from  the  case  of  Barker  v.  Su  Quintin,  12  M.  &  W.  441.  Parke,  B., 
there  says:  "The  lien  whicb  an  attorney  is  said  to  have  on  a  judg* 
ment  (which  is  perhs^  an  incorrect  expression^  is  merely  a  claim  to 
the  equitable  interference  of  the  court  to  have  that  judgment  held  as 
a  security  for  bis  debt." 

Bridge  showed  cause  in  the  first  instance^  upon  an  affidavit  setting 
forth  all  the  circumstances,  and  stating  that  the  plaintiff,  who  was  still 
a  minor,  was  considerably  indebted  to  Wallinger,  and  that»  unless  his 
lien  on  tbe  judgment  against  the  defendant  for  the  costs  of  this  action 
were  retained  and  enforced,  he  would  be  in  great  danger  of  losing 
them.  He  submitted  that  the  plaintiff's  attorney  could  not  be  callea 
upon  to  defeat  '"'his  own  claim  to  costs  by  discharging  the  rmAK 
defendant  from  custody,  that  the  summons  did  not  (»11  upon  ^ 
the  plaintiff  to  show  cause,  and  that  the  plainttfi''s  letter  was  addressed 
to  his  attorney,  and  not  to  the  sheriffl 

After  some  discussion,  the  court  proposed  that  the  plaintiff^s  order 
for  the  defendant's  discharge  from  custody  should  be  banded  over  ta 
Mellor,  and  that  there  should  be  no  rule.  This  was  assented  to,  and 
the  order  was  handed  over  accordingly. 

Tbe  order  having  been  produced  to  the  sheri£b  of  London,  and 
fhey  having  declined  to  act  upon  it,  on  the  ground  that  it  was  not 
directed  to  them, 

Mellor  on  a  subsequent  day  (May  1st)  obtained  a  rule  to  show  cause 
why  the  defendant  should  not  be  K)rthwith  discharged  out  of  the  cus*- 
tody  of  the  sheriffs  in  this  action ;  and  by  the  direction  of  the  court 
the  rule  was  served  upon  the  plaintiff  and  upon  Mr.  Wallinger,  but 
the  court  intimating  at  the  same  time  that  Mr.  Wallinger  need  not 
appear  unless  he  thought  proper.  The  plaintiff  did  not  appear  to 
snow  cause ;  but 

Bridge  appeared  on  behalf  of  WalliDger,  who  submitted  that  his 
rights  wouKi  be  prejudiced  by  the  defendant's  discharge,  and  that  fae^ 
as  attorney  for  the  plaintiff  on  the  record,  was  entitled  to  appe»r.(a) 

|a)  In  Cftap  «.  Pote^  8  C.  B.  375  (E.  G.  L.  R.  Tol.  6ft),  the  iktioniey  for  the  pUintlffinif 
iUowed  to  oppoM  the  defendant's  relcMe.    There,  the  defendant  waa  taken  in  exeoolion  apo* 
C.  B.  N.  S.,  VOL.  XIZ.— 4 
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[Bylbs,  J. — Is  not  Barker  v.  St.  Qaintin,  12  M.  k  W.441,  coDclasive 
*4ff]   to  show  that  the  sheriff  is  bound  to  *discharge  the  defendant 

^  out  of  custody  upon  the  direction  of  the  plaintiff  in  the  action  7] 
That  case  was  considered  in  Ex  parte  Games,  In  re  Williams  v,  Lloyd, 
8  Harlst.  &  Colt.  294.  There,  a  plaintiff  who  had  obtained  judgment 
for  his  costs,  in  collusion  with  the  defendant,  and  in  order  to  defeat 
the  lien  of  the  plaintiff's  attorney,  gave  him  and  the  sheriff  notice  not 
to  execute  any  process,  on  pain  of  being  treated  as  trespassers ;  and 
the  court  held  that  a  judge  had  power,  in  the  exercise  of  the  equita- 
ble jurisdiction  of  the  court,  to  order  the  plaintiff  or  the  defendant  to 
pay  the  attorney  the  costs.  **I  think,"  said  Pollock,  C.  B.,  "that  the 
court  is  bound  to  see  that  justice  is  done ;  and  that  they  are  not  pre- 
vented from  exercising  their  equitable  interference  in  this  manner, 
because  no  express  authority  has  been  cited  in  support  of  it.  No 
doubt,  in  general,  the  court  cannot,  upon  motion,  order  one  man  to 
pay  over  money  to  another,  unless  the  former  be  an  officer  of  the 
court,  and  the  money  was  received  by  him  in  that  character.  But 
the  court  has  entire  control  over  the  proceedings  in  a  cause ;  and,, 
notwithstanding  judgment  has  been  signed,  they  may,  in  the  exercise 
of  their  equitable  jurisdiction,  set  aside  a  release,  or  make  any  order 
consistent  with  the  practice  and  procedure  of  the  court,  so  as  to  sup- 
press collusion  and  fraud."  [Btlbs,  J. — If  this  question  had  arisen 
on  a  fi.  fa.,  no  doubt  your  argument  would  be  correct.  But  the 
rule  laid  down  in  Barker  v.  St.  Quintin  is,  that  the  attorney  cannot 
authorize  the  sheriff  to  arrest  or  detain  the  defendant  on  a  ca.  sa.,  if 
*471  ^^^  plaintiff  in  the  action  *consents  to  his  discharge.    Here,  the 

-'  plaintiff  has  consented,  and  he  does  not  now  appear  to  show 
cause  against  this  rule.  The  rule  seems  to  be,  that  the  court  will  not 
hold  a  defendant  in  custody  merely  for  the  purpose  of  enforcing  the 
attorney's  claim  for  costs.  Suppose  the  plaintiff  had  appeared  and 
said  *'  1  consent  to  the  defendant's  discharge,"  would  we  not  be  bound 
to  act  upon  it  ?  And,  is  not  that  what  he  does  in  effect  say  by  his 
absence?]  In  Marr  v.  Smith,  4  B.  &  Aid.  466,  satisfaction  had  been 
entered  on  the  roll:  the  court  were  therefore  bound  to  order  the 
defendant's  discbarge.  Here  is  but  an  agreement,  which  the  court  is 
called  upon  by  virtue  of  its  equitable  jurisdiction  to  enforce.  The 
court  will  not  do  that  in  defeasance  of  the  equitable  claim  of  the 
plaintiff's  attorney  .(a) 

Jfellar,  in  support  of  his  rule. — ^In  the  absence  of  collusion, — and 
none  is  suggested  here, — the  Court  will  not  enable  the  attorney  to 
keep  the  defendant  in  custody  for  costs  for  which  he  has  his  remedy 
a^inst  his  client,  the  plaintiff.  [Eeatino,  J. — The  order  for  the 
discharge  of  the  defendant  is  addressed  to  the  plaintiff's  attorney 
instead  of  to  the  sheriffs,  and  therefore  the  sheriffs  declined  to  act 
upon  it,  without  the  authority  of  the  Court.    What  is  there  to  prevent 

A  ea.  IS.  at  the  init  of  the  plaintiff,  in  Jane,  1841;  in  AvfUt  in  the  same  year,  the  plaintiff 
left  England,  and  was  ahortly  afterwarda  teen  at  St  Peterthnrgh,  bat  had  nerer  been  heard 
•f  tinee.  Upon  an  affidaTit  of  theie  faeU,  and  ahowing  reaionable  groand  to  induce  them  to 
lieliere  that  the  plaintiff  was  dead,  and  alleging  that  proper  tearoh  had  been  made,  and  no 
traee  of  a  will  or  grant  of  adminiatration  found,— the  eoart  (in  1849)  ordered  the  defendant  to 
be  diseharged  fh>m  enatody,  withoat  regard  to  any  sappoaed  lien  of  the  attorney  for  oosta. 

(a)  See  tho  eaiea  ooUected  in  1  Ch.  Aiehb.  136  et  ieq.,  11th  edit    See  alio  Lnah's  Pnetldo 
m,  2d  edit 
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the  defendant  from  procuring  from  the  plaintiff  another  order  addressed 
to  the  sheriffs?]  Having  got  all  he  coald  from  the  defendant,  he 
refuses  to  give  another  order.  The  law  is  clear  as  to  the  right  of  the 
plaintiff  to  order  the  defendant's  discharge :  Marr  v.  Smith,  4  B.  & 
Aid.  466  (E.  C.  L.  B.  vol.  6) ;  Barker  v.  St.  Quintin,  12  M.  &  W.  441.^ 
In  Marr  v.  Smith,  Holroyd,  J.,  says :  *^  The  plaintiff's  attorney  has  no 
lien  on  the  person  of  the  defendant.  As  soon  as  judgment  is  obtained, 
his  power  is  at  an  end  also.  *It  is  true  that  he  has  a  lien  for  r«^g 
his  costs,  and  that  the  court  will  assist  him  to  make  the  subject-  ^ 
matter  recovered  by  the  judgment  available  for  that  purpose:  but 
they  will  go  no  further."  In  Jordan  v.  Hunt,  8  Dowl.  P.  C.  666,  it 
was  held  that  an  attorney  is  not  justified  in  proceeding  with  an  action 
after  it  has  been  settled  between  the  parties  themselves,  though  it  is 
known  that  costs  have  been  incurred,  and  that  the  plaintiff  himself 
is  not  in  a  condition  to  pay  them :  it  must  be  shown  affirmatively  that 
the  settlement  was  come  to  for  the  purpose  of  cheating  the  attorney. 
Parke,  B.,  treats  the  matter  as  beyond  doubt.  The  case  of  i  defendant 
•in  custody  under  a  ca.  sa.  is  altogether  different  from  that  of  process 
nnder  which  the  plaintiff's  attorney  may  obtain  some  fruits.  In  the 
former  case,  the  oefendant  is  entitled  to  the  benefit  of  the  discharge, 
even  though  it  be  the  result  of  collusion  between  the  parties. 

Bylxs,  Jj(a) — This  rule  in  substance  calls  upon  the  plaintiff  to  show 
cause  why  the  defendant  should  not  be  discharged  out  of  the  custody 
of  the  sheriff  of  London.  The  plaintiff  does  not  appear :  but  the 
Court,  on  granting  the  rule,  directed  that  notice  should  be  given  to 
the  plaintiff's  attorney,  who  has  a  claim  for  the  costs  of  the  action, 
lest  injustice  should  be  done.  We  must  assume  that  the  plaintiff  con* 
Bents  to  the  rule  being  made  absolute :  and  I  do  not  see  how  he  could 
have  refused  to  consent.  He  signed  an  authority  for  the  release  of 
the  defendant,  directed  to  his  own  attorney ;  and  the  defendant  has 
paid  the  consideration  agreed  upon,  by  restoring  an  acceptance  of  the 
plaintiff^s  for  5002.  and  a  duplicate  for  a  diamond  pin  and  ear-rings. 
The  order  of  discharge  so  signed  by  the  plaintiff  has  *been  ^^aq 
•  handed  to  the  plaintiflrs  attorney,  in  order  that  he  might  cause  ^ 
the  defendant  to  be  released,  according  to  the  plaintiff's  intention. 
The  attorney,  however,  declines  to  do  anything  upon  it,  because  his 
costs  are  unpaid,  and  the  plaintiff  in  this  action  being  an  infant,  there 
is  little  prospect  that  they  ever  will  be  paid.  On  a  former  occasion, 
the  Court  declined  to  compel  the  attorney  to  take  any  step  towards 
procuring  the  defendant's  release  from  custody ;  but,  at  their  sugges- 
tion, the  plaintift''s  order  for  that  purpose  was  handed  over  to  the 
defendant.  Upon  that  order  being  presented  to  the  sherifib,  they  very 
properly  declined  to  act  upon  it,  inasmuch  as  it  was  not  addressed  to 
them ;  and  thev  desire  to  have  the  authority  of  the  Court  before  they 
dischar^  the  defendant  The  plaintiff's  attorney  has  been  heard  in 
opposition  to  the  rule.  His  claim  of  lien,  as  it  is  called,  does  not 
seem  to  have  presented  itself  to  the  mind  of  Mr.  Wren  when  he 
obtained  the  plaintiff's  signature  to  the  document  I  do  not  think 
the  defendant  ought  to  be  prejudiced  by  that.  The  plaintiff  is  bound 
to  do  what  he  bargained  for.  The  simple  question  is,  whether,  when 
the  plaintiff  desires  to  discharge  the  defendant  from  custody  under 

(«)  Brlf^  C.  J.,  and  MooUgae  Smith,  J.,  wwt  atttadlng  the  Court  of  Criminal  AppoaL 
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the  oa.  sa^  the  attorney's  lien  for  oosta  is  any  aaswer.  The  anthoriiiea 
referred  to  show  that  it  is  not.  I  therefore  think  this  rule  should  ba 
made  absolute,  upon  the  terms  of  the  defendant  undertaking  not  to 
bring  any  action  either  against  the  sherifb  or  against  any  other  pei^ 
son  for  or  by  reason  of  his  having  been  detained  in  custody  at  tha 
suit  of  the  plaintiff  in  the  said  action,  and  without  prejudice  to  any 
remedy  the  plaintiff's  attorney  may  have  upon  the  judgment  obuinsa 
in  this  causa 

Keatino,  J.-^I  am  of  the  same  opinion,  though  I  must  confess  tha 
*501  ^^g^°^^^^  urged  on  the  part  of  the  ^plaintiff's  attorney  for 
^  some  time  induced  me  to  entertain  some  doubts  as  to  how  &r 
the  equitable  jurisdiction  of  the  Court  might  under  the  circumstances 
be  involved.  When  this  matter  was  before  the  Court  in  the  earlier 
part  of  the  term,  and  they  directed  that  the  order  of  discharge  should 
be  restored  to  the  defendant,  though  they  did  not  thereby  bind  them^ 
selves  to  give  any  particular  efiB^t  to  it,  they  did  at  the  same  tima 
give  a  sore  of  intimation  that  the  plaintiff  was  bound  by  the  bargain 
made  on  his  behalf  and  with  his  assent  by  Mr.  Wren.  I  think  under 
the  circumstances  we  are  justified  in  treating  the  dooument,  coupled 
with  his  non-appearance  tohday  to  object,  as  a  consent  on  tl^  part  of 
the  plaintiff  that  the  defendant  shall  be  released  from  custody.  Upon 
the  conditions,  therefore^  which  have  been  mentioned  bv  my  Brother 
Byles,  I  agree  with  him  that  this  rale  should  be  made  absolute. 

Bule  absolute. 

In  the  following  term,  Bridge,  on  behalf  of  WalKnger,  moved  for  a 
rule  calling  upon  the  plaintiff  and  hia  father  and  his  father's  attorney 
(Wren)  to  show  cause  why  the  diamond  pin  and  ear-rings  should  not 
be  given  up  to  Wallinger  in  part  satisfaction  of  his  lien  for  the  costa 
of  the  action.  It  appeared  that  Wren  had  offered  to  give  them  up, 
on  Wallinger's  paying  him  221  158.  ScL,  the  sum  which  he  had  paid 
in  order  to  redeem  them ;  but,  inasmuch  as  Wren  had  paid  that  sum 
after  notice  of  Wallinger's  lien,  the  latter  declined  to  pay  it. 

WiLLBS,  J. — You  are  coming  to  invoke  the  aid  of  the  equitable 
jurisdiction  of  the  Court  in  your  favour.  You  must  therefore  do 
equity. 

The  rest  of  the  Court  concurring,  Bule  refused. 


,K.T  *ROBINSON  V.  THE  LONDON  AND  SOUTH  WESTEBN 
^^J  RAILWAY  COMPANY,    May  1. 

1.  By  the  7th  section  of  the  Railway  Traffic  Aet,  17  A  18  Viet  e.  81,  a  r^way  eompany  to 
Bot  liable  for  lots  of  or  iQjnry  to  a  hone  on  the  railway,  beyosd  the  ralao  of  50^,  unleea  tb« 
tender  shall  al  f  A«  it«M  of  <Ulimn»g  it  to  the  eompaay  to  be  eairled  kam  dkelartd  it  to  be  of  • 
higher  yalae,  in  which  ease  the  eompany  are  empowered  to  ohaise  a  reasonable  percentage  fef 
the  increased  risk  and  care  thereby  occasioned : — Held,  that  the  declaration  of  Talae  must  b« 
moh  as  to  conToy  a  distinct  intimation  to  the  company  that  the  sender  intends  to  hold  then 
tesponsible  for  the  higher  snm. 

2.  Where,  therefore,  a  eeneani  ef  a  saUway  ooapaaiy»  hrnting  ennially  teamed  thai  a  mu% 
tendered  for  carriage  wns  worth  IW^  leftued  to  cany  hey  vnleee  Ineaianee-money  was  paii 
beyond  the  nsnal  charge  for  earid^fe : — Held,  that  the  coiqpany  were  leiponsible  for  sack 
teihsal. 

S.  Semhltf  that  the  declaration  of  ralne  need  not  bo  made  al  the  monent  of  tendering  tk« 
animal  teHonnried. 
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This  was  an  action  against  the  London  and  South  Western  Railway 
Company  for  refusing  to  carry  a  mare  belonging  to  the  plaintifi: 

The  first  count  of  the  declaration  stated,  that,  at  the  tim^s  therein** 
after  referred  to,  the  defendants  were  common  carriers  of  horses  by 
railway  from  their  Lisa  station  to  their  Waterloo  station,  London ; 
lhat»  before  any  of  the  said  times,  the  defendants  made  and  published 
eertain  conditions  upon  which  alone  they  declared  that  they  would 
receive,  forward,  and  deliver  horses,  which  conditions  had  not  at  any 
of  the  said  times  been  rescinded  or  altered,  and  which  conditions  werd 
■o  published  as  aforesaid,  and  were  contained  in  a  certain  printed 
notice  by  the  defendants  published,  Which  notice  was  as  follows  :-^ 
^  Notice  as  to  horses,  cattle^  &c  The  London  and  South  Western 
Bailway  Company  hereby  give  notice  that  they  will  receive,  forward, 
and  deliver  horses,  ka.,  solely  on  and  subject  to  the  following  condi- 
tions:— The  company  will  not  be  responsible  for  any  loss  or  injury  to 
any  horse,  &c.,  in  the  receiving,  forwarding,  or  delivering,  if  such 
damage  be  occasioned  by  the  kicking,  plunging,  or  unruliness  of  the 
flame.  Declaration  as  to  the  conveyance  of  horses,  cattle,  &c.  In 
puraaance  of  an  act  (17  k  18  Vict.  o.  81),  intitnled,  &0k,  it  is  provided 
in  clause  7,  in  reference  to  the  liability  of  railway  and  canal  com** 
panics  for  loss  or  injury  done  to  any  horse,  cattle,  or  other  animals, 
that  no  greater  damage  shall  be  ^recovered  for  the  loss  of  or  for  p^^o 
any  injury  done  to  such  animals,  beyond  the  sums  hereinafter  ^ 
mentioned,  that  is  to  say, — for  any  horse,  50Z.,  &c.,  &c.,  unless  the 
person  sending  or  deliyering  the  same  to  such  company  shall,  at  the* 
time  of  such  delivery,  have  declared  them  to  be  of  respectively  higher 
value  than  as  above  mentioned,  in  which  case  it  shall  be  lawful  for 
auch  company  to  demand  and  receive,  by  way  of  compensation  for  the 
increased  risk  and  care  thereby  occasioned  a  reasonable  percentage 
apon  the  excess  of  the  value  so  declared,  aboye  the  sums  so  limited 
as  aforesaid,  and  which  shall  be  paid  in  addition  to  the  ordinary  rate 
of  charge.  Notice  is  therefore  hereby  given,  that,  from  and  after  the 
date  hereof,  a  percentage  of  61  per  cent,  will  be  charged,  in  addition 
to  the  usual  clmrge  for  conveyance,  by  the  London  and  South  West* 
em  Railway,  upon  any  excess  in  the  declared  value  of  horses,  cattle, 
or  other  animals,  over  and  above  the  amount  fixed  by  the  act  afore- 
said, viz.,  for  any  horse,  502.,  &a  And  notice  is  hereby  given  that 
all  declarations  of  the  value  of  horses  or  other  animals,  where  such 
Talue.  exceeds  the  above  sums  respectively,  must  be  signed  by  the 
owner  thereof  or  by  his  agent,  before  they  can  be  received  by  the 
oompany  for  transmission  by  the  railway."  Averment,  that  the  plain** 
tiff,  at  a  reasonable  and  proper  time  in  that  behalf,  tendered  to  the  de- 
fendants, at  their  Liss  station  aforesaid,  a  mare,  to  be  by  them  carried 
from  their  Liss  station  aforesaid  to  their  Waterloo  station  aforesaid, 
aod  there  delivered  for  the  plaintiff,  according  to  the  defendants'  duty 
in  that  behalf,  under  the  circumstances  aforesaid,  for  hire  to  the  de* 
fendants  in  that  behalf,  and  requested  the  defendants  to  receive,  carry^ 
and  deliver  the  said  mare  as  aforesaid,  and  did  not  declare  or  intend 
to  declare  the  said  mare  to  be  of  any  higher  Talue  than  60{. ;  that  the 

Slaintiff  was  then  ready  and  willing  and  offered  to  *pay  to  the  p^^g 
efendants  their  reasonable  hire  in  that  behalf,  whereof  the  de-   ^ 
fendants  then  had  notice ;  and  that  the  defendants  then  had  sufficient 
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time,  meansy  and  oooTenienoe  to  receiye,  carry,  and  deliver  the  said 
mare  as  aforesaid,  and  could  and  ought  to  have  done  so :  Breach,  that 
the  defendants  did  not  nor  would  receive,  carry,  and  deliver  the  said 
mare  for  the  plaintiff:  special  damage. 

The  fourth  plea  stated,  that,  before  and  at  the  time  of  the  tender 
and  delivery  of  the  said  mare  as  alleged,  the  person  sending  the  samo 
had  declared  the  said  mare  to  be  of  higher  value  than  50Z.,  that  is  ta 
say,  of  the  value  of  1S52L,  whereupon  the  defendants,  under  and  by- 
virtue  of  the  said  act  mentioned  in  the  said  notice,  demanded  of  the 
person  so  tendering  the  said  mare  as  aforesaid,  by  way  of  compensa* 
tion  for  the  increased  risk  and  care  occasioned  by  the  said  higher 
value,  a  percentage  of  62.  per  cent,  in  addition  to  the  usual  charges 
for  conveyance  upon  the  excess  of  the  declared  value  of  the  said  mara 
over  and  above  the  said  sum  of  602L,  being  the  amount  limited  by  the 
act  aforesaid,  the  said  percentage  being  a  reasonable  percentage  upon 
the  excess  of  the  value  so  declared  above  the  said  sum  so  limri*^  as 
aforesaid ;  that  the  person  tendering  the  said  mare  as  aforesaid  reftised 
to  pay  to  the  defendants  the  said  percentage,  wherefore  the  defendants 
refused  to  receive  and  carry  the  said  mare,  as  they  lawfully  might  for 
the  cause  aforesaid ;  and  that  such  percentage  or  increased  rate  of 
charge  was  notified  in  the  manner  prescribed  in  the  statute  11  G.  4  & 
1  W.  4,  c.  68. 

The  plaintiff  joined  issue  upon  the  above  and  other  pleas. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  The  facts  which  appeared  in  evidenoo 
*541  ^^^^  ^  follows : — One  *Ayling,  who  resided  at  Liss,  in  the 
-I  county  of  Hants,  having  a  mare  to  dispose  of,  the  plaintiff  com- 
missioned a  friend  (Captain  Main  waring)  to  go  to  Liss  to  examine  her. 
On  his  return  to  London,  Captain  Mainwaring,  having  communicated 
to  the  plaintiff  his  opinion  of  the  animal,  at  his  request  telegraphed 
to  Ayling  at  Liss,  inquiring  if  he  would  take  185/.  for  her.  In 
answer  to  this,  Ayling  telegraphed  to  Captain  Mainwaring,  *'  I  will 
take  185/.  for  the  mare,  and  will  warrant  her  sound."  A  few  days 
afterwards  Captain  Mainwaring  wrote  to  Ayling  requesting  him  to 
forward  the  mare  by  rail  to  London ;  and  Ayling,  who  received  this 
letter  on  the  Slst  of  December,  1868,  called  on  Wade,  the  station- 
master  at  Liss,  and  requested  him  to  have  a  horse-box  ready  on  the 
2d  of  January.  It  appeared  that  it  was  part  of  Wade's  duty,  as  sta- 
tion- master,  to  work  the  telegraph ;  and,  meeting  Ayling  on  the  Ist 
of  January,  he  asked  him  if  the  horse  he  was  about  to  send  was  the 
animal  in  reference  to  which  the  telegrams  had  passed ;  being  told 
that  it  was,  Wade  said,  that,  as  he  was  aware  that  the  value  of  the 
mare  was  1852.,  he  would  not  receive  her  unless  he  was  paid  insur- 
ance for  the  extra  risk ;  and  he  demanded  17«.  Qd,  for  the  carriage  of 
the  mare,  and  42.  5^.  for  insurance.  On  the  same  day,  Ayling  received 
a  letter  from  Wade  embodying  what  he  had  told  him,  which  letter  he 
forwarded  to  Captain  Mainwaring. 

Captain  Mainwaring  had  in  the  meantime  written  to  inspector  Nor- 
wood, at  the  Waterloo  station  (to  whom  he  was  known),  requesting 
him  to  send  a  careful  man  down  to  Liss  to  bring  up  a  valuable 
mare :  and,  on  receipt  of  Ayling's  letter,  he  again  wrote  to  Norwood 
as  follows : — 
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''London,  4th  January,  1864. 
''Sir, — ^I  am  sorry  to  trouble  yon  so  much;  but  the  receipt  this 
momine  of  the  two  enclosed  has  placed  me  *in  a  fix,  and  1  r^eg 
should  be  much  obliged  to  you  to  give  instructions  to  your  sta-  ^ 
tion-master  and  to  the  man  who  goes  down  to  fetch  the  mare  from 
Lias.  But  the  mare  may  be  sent  (by  the  man)  to-morrow,  as  directed 
in  my  letter  to  you  of  yesterday,  without  insuring  her,  the  expense 
being  so  great :  and  I  must  observe  that  I  never  heard  of  a  case  where 
a  station-master  has  refused  to  load  a  horse  unless  insured.  If,  how- 
ever, the  man  who  goes  for  the  mare  finds  that  she  is  dangerous  in  the 
train,  or  if  be  finas  that  she  has  been  in  before  and  anything  has 
happened  to  her  through  her  own  vice,  then  I  think  she  ought  to  be 
insured,  but  not  otherwise.  Mr.  Ayling,  the  man  I  have  bought  her 
of,  told  me  she  had  never  been  in  a  train  in  her  life.  I  have  had 
horses  of  SOOL  or  400{.  value  often  by  train,  with  nobody  with  them. 
I  never  insured  a  horse  in  my  life,  and  never  had  an  accident  with  one. 
It  appears  to  me  that  your  station-master  at  Liss  is  exceeding  his 
powers.     The  value  of  this  animal  is  18521^' 

No  person  was  sent  down  by  the  company :  and,  on  the  6th  of  Jan- 
uary, Captain  Mainwaring  received  a  letter  from  the  office  of  the 
superintendent  at  the  Waterloo  station,  informing  him  that  Mr.  Scott, 
the  traffic-manager,  had  informed  Ayling  of  the  terms  on  which  the 
mare  would  be  conveyed,  and  that  a  horse-box  had  been  sent  to  Liss, 
but  the  borse  had  not  been  sent  up. 

A  horse-box  was  sent  down  to  Liss  on  the  14th  of  January,  and 
Captain  Mainwaring  tendered  the  mare,  offering  to  pay  the  ordinary 
charge  for  her  conveyance  to  London ;  but  the  station-master  refused 
to  receive  her.  Captain  Mainwaring  then  inquired  of  the  station- 
master  whether,  if  he  paid  the  insurance-money,  he  would  receive  and 
forward  the  mare ;  upon  which  Wade  said  that  he  could  not  forward 
her  that  day.  ^Captain  Mainwaring  thereupon  gave  Wade  a  r«ga 
written  notice  that  he  would  leave  the  mare  at  Ayling^s  at  the  ^ 
company's  risk  and  expense. 

On  the  16th  of  January,  Mr.  Scott,  the  defendants'  tra£&c-manager, 
wrote  to  Captain  Mainwaring,  stating  that,  when  notice  was  first  given 
that  the  mare  would  be  brought  to  Liss  station,  her  value  was  declared 
to  be  135Z.,  which  justified  the  station-master's  demand ;  and  asking 
whether  he  (the  captain)  desired  to  have  the  mare  conveyed  at  his 
risk,  subject  only  to  the  liability  of  the  company  for  the  conveyance 
of  an  ordinary  animal  the  value  of  which  was  not  declared,  and  whe- 
ther the  previously  declared  value  was  withdrawn,  adding,  that,  if  so, 
he  would  at  once  order  the  mare  to  be  received  and  conveyed  from 
Liss  to  London.    No  answer  was  sent  to  this  letter. 

On  the  part  of  the  defendants,  it  was  submitted  that  the  admissipn 
to  the  station-master  at  Liss,  and  Captain  Mainwaring's  letter  of  the 
4th  of  January,  1864,  amounted  to  a  declaration  of  value  within  the 
meaning  of  the  7th  section  of  the  Railway  and  Canal  Traffic  Act, 
1854,  17  &  18  Vict.  c.  81,(a)  and  iustified  the  *refusal  of  the  com-  r«s7 
pany  to  carry  the  mare  unless  she  was  insured.  ^ 

(«)  Which  enacts  UibI  "9r9ry  rach  oom]Muiy  m  tfortistd  shmU  be  liable  for  the  leia  of  or 
b^nrj  done  to  any  bonei,  oettle,  or  other  anlmala,  or  to  any  articles,  goods,  or  things,  in  tbc 
leoeiTing,  forwarding,  or  deliTeriig  thereof,  oooasioned  by  the  neglect  or  de&alt  of  soch  com- 
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For  the  plaiotifib  it  was  insisted  that  the  fkir  construction  of  the 
letter  reliea  on,  wbb,  that  the  awiier  declined  to  insare;  and  that 
neither  the  mention  of  the  yalue  at  the  end  of  the  letter  nor  the  ad* 
mission  made  to  the  station-master  at  Lias  constituted  a  dedaration  of 
Talue  within  the  statute. 

His  Lordship  left  it  to  the  jurj  to  say  whether  there  had  been  a 
refusal  on  the  part  of  the  company  to  carry  the  mare  uninsured,  and 
whether  the  sum  demanded  by  them  for  insurance  (if  the  demand 
was  under  the  drcumstances  justifiable)  was  a  reasonable  sum. 

The  jury  answered  both  questions  in  the  afBrroatiye,  and  a  yerdiot 
was  entered  for  the  plaintiff  which  by  arrangement  was  to  be  for  SL, 
with  all  proper  certificates,  subject  to  leaye  reaeryed  to  the  defendants 
to  moye  for  a  yerdict  or  a  nonsuit. 

Ballantifie,  Serjt,  accordingly,  in  Hilary  Term  last,  obtained  a  rule 
Bisi  to  enter  a  yerdict  for  the  defendants,  on  the  grounds, — ^first,  that 
there  was  no  o£Eer  to  pay  extra  for  insurance, — secondly,  that  there 
was  a  declaration  within  the  ad;. 

Denman,  Q.  C,  and  Kingdom,  now  showed  cause. — ^The  real  quesr 
lion  is,  whether  there  was  such  a  declaration  by  or  on  behalf  of  the 
«gg1  owner  of  the  mare  of  ^her  yalue  as  to  entitle  the  defendants  to 
-■  refuse  to  carry  her  unless  insured.  [Brlb,  G.  J. — Or  whether 
the  company  were  under  any  obligation  to  pay  the  1867.  if  the  mare 
had  been  carried  by  them  and  injured  on  the  journey.]  Under  the 
17  &  18  Yict.  c.  81,  the  company's  right  to  demand  an  extra  sum  for 
increased  risk  does  not  arise  until  the  sender  has  declared  the  animal 
to  be  of  a  higher  yalue  than  60{.  The  information  as  to  the  yalue  of 
this  mare  which  the  station-master  at  Liss  had  acquired  by  means  of 
the  telegrams  clearly  has  nothing  to  do  with  the  case.  And  Captain 
Hainwaring,  acting  for  the  plaintiff,  throughout  insisted  upon  his 
vight  to  exercise  hii  option  to  declare  the  ydue  or  not  The  casual 
mention  of  the  yalue  of  the  mare  in  the  letter  of  the  4th  of  January 
was  not  a  declaration.  To  fix  the  company  with  liability,  the  decla- 
ration of  yalue  must  be  clear  and  distinct.  In  Boys  v.  Pink,  8  Car. 
k  P.  861  (E.  C.  L.  B.  yol.  84),  it  was  held  that  the  notice  under  the 
Oarriers  Act,  11  G:  4  &  1  W.  4,  c.  68,  must  be  an  express  and  formal 
declaration  of  the  yalue :  mere  knowledge  on  the  part  of  the  carrier 
would  not  do.  The  like  was  held  in  Hart  v.  Baxendale,  6  Excfa.  769. 
In  Peek  v.  The  North  Staffordshire  Railway  Company,  82  Law  J.,  Q. 
B.  241,  the  question  was,  whether  the  conditions  imposed  by  the  com* 
pany  were  just  and  reasonabla  What  passed  between  the  agent  of 
the  owner  of  the  marbles  and  the  company  was  neither  intended  by 
lam  nor  receiyed  by  them  as  a  declaration  of  their  yalue.     [Eblb, 

fwij  or  iti  terTMiU,  DotwithtteodiBf  aaj  ii«ti«e,  oondition^  or  doolaiatioii  made  and  girea  by 
fwh  eompaay  ooniraiy  thento,  or  in  anjrwifo  limiting  aaeh  lialnlity :  any  tnoh  notice,  oondk 
tion,  or  declaration  being  hereby  deelared  to  be  null  and  void :"  **  Provided  alwaji  that  bq 
greater  damages  shall  be  recorered  for  the  loss  of  or  for  any  injary  done  to  any  of  such  anl- 
pnls,  beyond  the  sums  hereinafter  mentioned,  that  is  to  say»  for  any  horse  60^/'  Ae. ;  **  nnleet 
the  person  sending  or  deUrering  the  same  to  raeh  eempany  shall  at  the  tinte  of  such  deliTevy 
kare  deelared  them  to  be  respectiTely  of  higher  Talue  than  aa  abovo  mentioned ;  in  which  eaet 
It  shall  be  lawful  for  such  company  to  demand  and  receive  by  way  of  eompensation  for  the 
liereased  risk  and  oare  thereby  oceasioned  a  reasonable  percentage  upon  the  excess  of  the  ralue 
M  declared  above  the  fespeetive  lums  ao  limited  as  aforesaid,  and  whieh  riiaU  be  paid  in  addl* 
liWi  to  the  ordiaacy  rate  of  ebarge." 
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0.  J.,  intimated  that  this  question  had  been  raised  in  the  Queen^a 
Beach  with  reference  to  the  carriage  of  a  dog.]  ^Tbat  was  a  case  of 
Harrison  9.  The  London,  Brighton,  and  South  Coast  Railway  Com- 

riy,  2  Best  &  Smith  122  (E.  C.  L.  B.  vol.  110).    [Eblb,  0.  J.— That 
not  the  case  I  meant  to  refer  to.]    The  position  assumed  by  the 
station-master  here  was  clearly  untenable. 

*BaUanHne^  Serjt.,  and  Wbcid,  in  support  of  the  rule. — If  there  ^  rg 
has  been  a  declaration  of  the  value  of  the  animal,  the  intention  ^ 
of  the  party  sending  it  is  wholly  immaterial.  Suppose  this  had  been 
aa  action  against  the  Company  for  injury  occasioned  to  the  mare  in 
the  transit,  could  they  in  the  face  of  the  correspondence  have  con- 
tended for  a  moment  that  there  had  been  no  declaration  of  value  ? 
The  important  letter  is  that  of  the  4th  of  January,  in  which  Captain 
Mainwaring,  the  plaintiflTs  ag|ent,  distinctly  says,  '*  The  value  of  this 
animal  is  1851.'*  Setting  aside  the  knowledge  which  Wade,  the 
slation-master  at  Liss,  derived  from  the  telegraphic  communications, 
that  letter  amounts  to  a  distinct  declaration  of  the  animal's  value  within 
the  statute.  Wightman,  J.,  in  delivering  the  judgment  of  the  Exche- 
quer Chamber  in  The  Great  Northern  Bailway  Company,  app., 
Behreas,  resp.,  7  Hurlst.  &  N.  960,  says :  "  We  thins  that  the  respond- 
ent having  declared  the  value  of  the  picture  to  the  carman,  who  was 
the  agent  of  the  appellants,  and  who  received  the  same  to  be  carried 
by  them,  was  entitled,  upon  the  loss  of  it  by  the  appellants,  to  recover 
its  value,  though  he  did  not  pay  or  offer  to  pay  any  increased  rate  in 
proportion  to  the  value,  no  such  payment  having  been  required  either 
at  the  time  of  delivery  to  the  carman  or  at  any  other  time  before  the 
loss.  The  case  of  Hart  v.  Baxendale,  6  Exch.  769,  decides,  that,  in 
such  a  case  as  the  present,  the  person  delivering  the  goods  to  the  car- 
rier must,  in  the  first  instance,  declare  their  value,  in  order  to  fix  the 
carrier  with  responsibility,  and  the  carrier  may  then  require  him  to 
pay  an  increasea  rate  of  charge  according  to  a  tariff  put  up  in  the 
office ;  but  there  is  nothing  in  the  statute  which  protects  him  from 
liability,  if,  after  the  value  is  declared  to  be  such  as  would  entitle 
him  to  demand  an  increased  rate  of  charge,  he  chooses  to  accept  the 
^oods  to  be  carried,  ^without  making  any  demand  of  such  r^^^ 
increased  rate,  or  requiring  it  to  be  either  paid  or  promised.  *- 
The  carrier  is  not  bound  to  accept  such  goods  for  carriage  without 
payment  of  such  increased  rate,  if  required ;  but,  if  he  choose  to  do 
BO,  and  the  value  is  declared,  he  will  not  be  protected  by  the  Act." 
That  is  a  distinct  authority  to  show  that  the  defendants  here  were 
jistified  in  refusing  to  carry  the  plaintiff* 's  mare  uninsured.  [Mon- 
tague Smith,  J.— -The  Court  there  assumed  that  there  was  a  good 
declaration  of  the  value.]  'The  declaration  of  value  here  was  nevef 
withdrawn.  The  letter  of  the  traffic-manager,  of  the  16th  of  January, 
shows  that.  [Montagus  Smith,  J. — That  letter  was  written  after 
the  company's  officer  had  refused  to  forward  the  horse  without  pay- 
ment of  an  increased  charge  by  way  of  insurance.] 

Eelb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  qtiestion  is,  whether  the  defendants  have  rendered  themselves 
liable  to  an  action  for  refusing  to  carry  the  plaintiff's  mare  from  Liss 
lo  London,  without  being  paid  a  sum  for  insurance  beyond  the  charge 
for  the  carriage.    It  appears  that  they,  by  their  servants,  did  so  refuse^ 
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because  the  sender  of  the  mare  had  (as  they  say)  declared  that  the 
value  of  the  animal  exceeded  50^  The  question  turns  upon  whether 
or  not  there  was  evidence  that  the  sender  did  declare  the  value  to  be 
above  60Z. ;  for,  unless  there  was  such  a  declaration  communicated  to 
the  Company,  they  had  no  right  to  demand  a  sum  for  insurance.  The 
7th  section  of  the  Railway  and  Canal  Traffic  Act,  17  &  18  Vict  c.  81, 
for  the  protection  of  the  Company,  enacts  that  no  greater  sam  than 
60^.  shall  be  recovered  against  them  for  the  loss  of  or  for  any  injury 
done  to  any  horse,  &c.,  "  unless  the  person  sending  or  delivering  the 
^g^l  same  to  such  Company  shall  at  the  time  of  such  ^delivery  have 

^  declared  them  to  be  respectively  of  higher  value  than  as  above 
mentioned ;  in  which  case  it  shall  be  lawful  for  such  Company  to 
demand  and  receive  b^  way  of  compensation  for  the  increased  risk 
and  care  thereby  occasioned  a  reasonable  per-centage  upon  the  excess 
of  the  value  so  declared  above  the  respective  sums  so  limited  as  afore- 
said, and  which  shall  be  paid  in  addition  to  the  ordinarv  rate  of 
charge."  Knowledge  of  the  value  of  the  animal  not  derived  from  the 
declaration  of  the  sender  cannot  give  the  Company  a  right  to  demand 
the  increased  rate.  The  evidence  here  shows  that  the  Company  made 
the  claim  because  the  station-master  at  Liss»  who  had  been  just  before 
employed  in  communicating  messages  between  the  plaintifi*  and  Mr. 
Ayling,  the  former  owner  of  the  mare,  with  reference  to  the  sale  of 
her  by  the  latter  to  the  former,  had  casually  learned  that  the  mare 
was  of  the  value  of  135Z.  It  is  clear  that  that  was  no  declaration  by 
the  sender.  The  strength  of  the  defendants'  case,  if  any,  lay  in  Cap- 
tain  MainwariDff's  letter  to  Inspector  Norwood  of  the  4th  of  January, 
1864.  In  that  letter,  the  captain  writes  to  reauest  that  the  mare  may 
be  sent  without  insuring  her.  "If,  however,  he  goes  on,  "the  man 
who  goes  for  the  mare  finds  that  she  is  dangerous  in  the  train,  or  if 
he  finds  she  has  been  in  before  and  anything  has  happened  to  her 
through  her  own  vice,  then  I  think  she  ought  to  be  insured,  but  not 
otherwise.''  And  at  the  end  he  says  "  The  value  of  the  animal  ia 
185/."  Taking  the  whole  of  the  letter  together,  in  my  judgment  it 
amounts  to  this, — *'  I  do  not  intend  to  insure  the  mare  unless  I  am 
obliged :  and  in  that  case  I  mention  her  value."  I  see  nothing  that 
amounts  to  a  declaration  such  as  was  contemplated  by  the  statute,-— 
"I  re(]|uire  you  to  carry  my  mare,  and  to  guarantee  her  safe  delivery 
*621   ^^  London,  and  I  declare  her  value  to  be  *1S5Z."     If  such  a 

-'  declaration  as  that  l^d  been  made,  it  would  have  created  a 
liability  on  the  part  of  the  Company  to  make  good  the  loss  of  or  anv 
injury  to  the  animal,  and  on  the  sender  to  pay  the  additional  price  which 
was  to  insure  him  that  guarantee.  If  the  letter  of  the  traffic-manager, 
of  the  16th  of  January,  had  been  written  immediately  after  Captaia 
Mainwaring's  letter  of  the  4th,  and  before  the  demand  of  the  13th» 
and  the  writer  had  said, — '^  We  do  not  understand  what  has  passed 
between  you  and  our  station-master  at  Liss.  Do-you  intend  to  have 
your  mare  carried  as  a  valuable  animal,  or  as  an  ordinary  uninsured 
ari'mal  ?"  and  the  sender  did  not  make  it  clear  that  he  did  not  intend 
her  to  go  at  the  Company's  risk  for  the  higher  value,  I  think  the 
defendants  would  have  been  justified  in  demanding  insurance.  But 
that  letter  came  too  late.    Upon  the  whole,  I  am  of  opinion  that  there 
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was  no  such  declaration  of  value  as  to  entitle  the  defendants  to  refuse 
to  carry  the  mare  as  an  uninsured  animal. 

Byles,  J. — I  am  of  the  same  opinion.  The  two  acts  of  parlia- 
ment,^the  Carriers  Act,  11  G.  4  &  1  W.  4,  c.  68,  and  the  Railway 
Traffic  Act,  17  k  18  Vict.  c.  81,*-are  in  pari  materif^  and  must 
receive  the  same  construction.  The  language  is  substantially  the 
same  in  both.  Each  requires  a  declaration  of  the  value,  a  declaration 
which  must  come  from  tne  sender,  and  which  must  be  so  express  as 
to  be  understood  by  the  carrier  as  a  declaration  of  value,  so  as  to  con- 
stitute a  contract  between  them.  It  is  plain,  in  the  events  which 
have  happened  here,  that  what  passed  between  the  agent  of  the  owner 
of  the  mare  and  the  servants  of  the  Company,  viz.  the  statement  that 
the  value  of  the  animal  was  185Z.,  was  neither  intended  nor  understood 
as  a  declaration  of  her  value  within  the  statute.  The  case  of  Behrens 
V,  *The  Great  Northern  Railway  Company,  6  Hurlst.  k  N.  866,  r^gg 
is  no  authority  in  favour  of  the  defendants  here,  because  the  ^ 
pictures  were  delivered  by  the  plaintiff  to  the  Company's  carman,  who 
gave  a  receipt  for  them  in  this  form, — "Received  of  I.  B.  Behrens  1 
case,  containing  two  lar^  valuable  oil-paintings,  directed,  with  great 
care,  to  Mr.  L.  Stover,  Turk's  Head  Hotel,  Grey  Street,  Newcastle- 
upon-Tyne.  Per  Great  Northern  Railway.  Declared  over  the  value 
of  110/."  That  was  a  distinct  declaration  of  the  value  which  would 
have  entitled  the  Company  to  make  an  increased  charge  for  the  extra 
risk.  For  these  reasons,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover. 

Montagus  Suith,  J. — I  am  of  the  same  opinion.  I  think  there 
was  no  such  declaration  of  value  within  the  meaning  of  the  statute 
as  to  entitle  the  company  to  the  higher  freight  for  carrying  the  plain- 
tiff's mare.  I  agree  that  the  declaration  must  be  made  with  an  inten- 
tion that  it  shall  operate  as  a  distinct  intimation  to  the  company  that 
they  are  called  upon  to  exercise  such  an  extra  degree  of  care  in  the 
conveyance  of  the  animal  as  to  entitle  them  to  charge  the  higher  sum 
authorized  by  the  statute.  But  the  evidence  discloses  no  such  inten- 
tional declaration  on  the  part  of  the  sender  of  the  mare.  The  sta- 
tion-master at  Liss  had  no  more  right  to  assume  the  value  of  the 
animal  from  the  messages  which  had  passed  through  his  hands  during 
the  treaty  of  purchase  between  the  plaintiff  and  Ayling,  than  if  he  had 
learned  her  value  by  overhearing  a  conversation  between  them  in  the 
street.  Then,  in  writing  to  Inspector  Norwood,  Captain  Main  waring  is 
writing  to  him  very  much  in  the  character  of  his  own  agent.  "  The 
mare,"  he  says,  "  may  be  sent  to-morrow,  as  directed  in  my  letter  to 
vou  of  yesterday,  without  insuring  her,  the  expense  being  so  great.  If 
^however,  the  man  who  goes  for  the  mare  finds  that  she  is  dan-  r^^ 
gerous  in  the  train,  or  if  he  finds  she  has  been  in  before  and  ^ 
anything  has  happened  to  her  through  her  own  vice,(a)  then  I  think 
she  ought  to  be  insured,  but  not  otherwise."  Thus  the  person  who 
is  to  determine  whether  or  not  the  mare  shall  be  insured,  is,  the  man 
who  is  to  be  sent  down  to  take  charge  of  her  in  the  train..    At  the 

(•)  In  tb«  eu«  of  injury  to  the  •nimal  throngb  her  own  tIoo,  the  Iniaruioe  would  Mem  to 
V  BO  protection ;  for,  the  oompftny'i  notice  exprcMly  deolarei  that  they  will  not  be  responi ibl« 
^  for  lay  Ioh  or  injury  to  any  hone,  A«.,  in  the  reoeiying,  forwarding,  or  dellTcrlng,  if  inch 
dsmage  be  oeeaiiooed  by  the  kieking,  plnnglDg,  or  nnmliaeea  of  the  aame." 
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aod,  tbe  writer  says  "  The  value  of  this  animal  is  1862."  That  is^  if^ 
in  the  exercise  of  his  discretion,  the  person  so  sent  to  take  charge  of 
her  thinks  she  ought  to  be  insured,  that  is  the  prioe  at  which  she  is 
valued.  This  clearly  was  not  intended,  and  could  not  have  been 
anderstood,  as  a  declaration  of  value  within  the  Ti&ffic  Act  For 
these  reasons,  I  am  of  opinion  that  the  verdict  for  the  plaintiff  must 
stand  for  the  sum  agreea  on. 

KBATiNa»  J. — I  have  not  heard  the  whole  of  the  argument :  bat^ 
so  iar  as  I  have  heard,  I  concur  in  the  judgment  of  the  rest  of  the 
Court.  Rule  accordingly^ 


♦eS]    *THE  EEV.  W.  WALKER,  Clerk,  v.  BROGDEK    May  5. 

1.  In  an  aetion  for  a  libel  oonftaiiMd  In  two  letteri  pnbUsbed  in  a  newtpaper,  tbe  defendaiil 
pleaded,  by  way  of  JustifloatioB,  thai  tbe  aeeond  letter  (whloh  in  ikaelf  ooatiiined  a  distanet  tnV- 
•taatiye  libel)  was  a  fair  oomment  npon  the  fiwta  stated  in  the  tnt  letter:— Held  bad. 

2.  To  lay  of  a  elergyman  that  he  eame  to  the  performance  of  Divine  Service  in  a  towering 
lesion,  and  that  hi«  conduct  was  calculated  to  make  infideli  of  his  congregation,  is  libellous. 

This  was  an  action  for  a  libel. 

The  declaration  stated,  that  the  defendant  falsely  and  maliciously 
printed  and  published  of  the  plaintiff,  and  of  him  as  vicar  of  Bard* 
oey,  which  he  then  was,  in  a  public  newspaper  called  the  "  Lincola 
Gazette,"  the  words  following,  that  is  to  say  : — "  Bardnev.  To  the 
Editor.  On  Sunday  morning  last,  accompanied  by  a  few  niends  who 
were  visiting  with  me,  I  attended  our  parish  church.  When  I  entered, 
there  were  only  some  eight  or  ten  persons  present ;  and,  after  having 
got  comfortably  seated,  I  saw  our  w(H*thy  Divine  (meaning  the  plain* 
tiff)  escorting  the  school-mistress  of  Southrey  up  the  aisle.  After 
passing  some  twenty  empty  pews,  his  reverence  (meaning  the  plaintiff 
halted  at  the  one  he  had  appropriated  to  my  use  in  consequence  of 
some  dispute  which  had  occurred  twelve  months  ago.  I  immediately 
arose,  and  requested  him  to  show  the  lady  into  another  pew,  explain* 
ing  to  him  that  there  were  plenty  of  empty  pews,  and  that,  bad  we 
another  introduced  into  our  pew,  we  should  be  inconveniently  full. 
'  Shure,'  says  he  (meaning  the  plaintiff),  '  get  in  now ;  yell  get  in 
here,' — at  the  same  time  giving  me  a  slight  push.  I  remonstrated 
with  him  (meaning  the  plaintiff),  telling  him  not  to  assault  me  in  the 
church.  'Shure,'  says  he  (meaning  the  plaintiff),  Til  assault  ye 
immediately.'  I,  not  wishing  for  any  disturbance  with  the  gentleman 
f meaning  the  plaintiff),  retired;  but,  before  I  had  got  three  yards 
from  the  pew,  he  (meaning  the  plaintiff)  had  laid  his  hands  upon  one 
young  lady,  and  pushed  her  completely  out  of  one  particular  corner, 

*'*^&]  ^^^^^^S^  there  was  ample  room  where  I  had  been  sitting,  after 
-'  I  had  left  the  pew.  So  thoroughly  disgusted  was  I  with  his 
(meaning  the  plaintiff's)  ungentlemanly  and  ridiculous  conduct,  that  I 
left  the  church,  as  also  did  my  friends.  Surely  there  is  some  law  to 
prevent  such  conduct  to  a  churchwarden,  or  I  shall  use  my  best 
endeavours  to  obtain  a  sufficient  sum  of  money  to  present  him  with 
fiomething  if  he  will  resign,  or  at  any  rate  make  a  tour  and  endea* 
Vour  to  find  another  specimen  of  humanity  like  unto  himself;  as  il 

Is  a  pity  two  places  should  be  troubled  with  such  a  man.    Let  him 
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(mAaning  the  pbuntiff)  renudQ  until  we  seod  for  bim  again.  John 
IL  Maltbt."  *^  To  the  Editor,  Oar  yicar  (meaning  the  plaintiff)  ha« 
oommitted  a  slight  mistake  in  taming  our  churchwarden  out  of  hia 
pew  last  Snnday  morning*  I  may  be  wron^ :  but  I  think  he  (mean* 
log  the  plaintiff)  did.  loan  hardly  reconcile  his  practice  wi(h  his 
profession.  He  (meaning  the  plaintiff^  professes  to  be  a  follower  of 
'  the  great  Example,'  ana  a  successor  of  bis  Apostles  in  a  direct  line ; 
but  I  think  there  must  have  been  a  link  broken  in  the  chain  which 
connects  our  divine  (meaning  the  plaintiff)  with  an  apostle.  He 
(meaning  the  plaintiff)  professes  to  be  moved  by  the  Holy  Ghost  to 
jMreach  the  Gospel ;  and  there  can  be  no  doubt  that  he  (meaning  the 
plaintiff}  was  moved  by  '  the  Spirit'  when  he  came  to  the  church* 
warden,  and  turned  him  out  oi  his  place  in  a  towering  passion. 
Strange  preparation  for  that  aolema  service  1 1  Is  not  the  inconsist* 
ent  condact  of  the  professed  followers  of  Christ  enough  to  make 
infidels  of  us  all  ?  The  Church  in  all  ages  has  suffered  most  from 
her  professed  friends.  What  ia  the  use  of  a  bishop,  if  he  cannot  stop 
the  vagaries  of  a  divine  7    Chubcowasdsn.*'    Claim  6002. 

The  defendant  pleaded, — first,  not  guilty^ — ^secondly,  to  the  first 
count»(a)  down  to  and  indusive  of  the  words  and  letter  "  John  B, 
Maltby,"  that«  before  he  *(the  defendant)  did  what  is  therein  pi^ 
complained  o(  namely,  on  the  Sunday  morning  in  the  said  libel  '- 
mentioned,  to  wit,  Sunday,  the  19th  <^  June,  1864,  one  John  B« 
Haltby,  aceompanied  by  a  few  friends  who  were  visiting  him,  attended 
his  parish  church,  being  the  church  of  the  parish  of  Bardney^  whereof 
the  plaintiff  then  was  luid  yet  is  vicar,  and  whereof  the  said  Maltbj 
then  was  churchwarden,  as  the  plaintiff  then  well  knew ;  and  that| 
when  the  said  Maltby  entered,  there  were  only  some  eight  or  ten 
persons  present ;  and  that,  after  having  got  comfortably  seated,  the 
said  Maltbv  saw  the  plaintiff  escorting  the  school-mistress  of  Southrej 
up  the  aisle ;  and  that,  after  passing  some  twenty  empty  pews,  the 
plaintiff  halted  at  the  one  he  had  appropriated  to  the  saia  Maltby,  in 
consequence  of  a  dispute  which  had  occurred  some  twelve  months 
before  the  said  time  when,  &c. ;  and  that  the  said  Maltby  immediately 
rose^  and  requested  the  plaintiff  to  show  the  lady  into  another  pew, 
explaining  to  the  plaintiff  that  there  were  plenty  of  empty  pews,  and 
lurtber  explaining  to  the  plaintiff)  that,  had  the  said  Maltby  and  his 
said  friends  another  person  introduced  into  their  pew,  they  would  be 
inconveniently  full ;  and  that  thereupon  the  plaintiff  addressed  to  the 
said  lady  the  words  following,  that  is  to  say,  "  Shure,  set  in  now ; 
ye'U  get  in  here,"  and  at  the  same  time  gave  the  said  MaJtbya  slight 

Ensix ;  and  that  the  said  Maltby  remonstrated  with  the  plaintiff,  telling 
im  not  to  assault  him  the  said  Maltby  in  the  church ;  and  that  there 
upon  the  plaintiff  addressed  to  the  said  Maltby  the  words  following, 
that  is  to  say,  ''Shure,  I'll  assault  ye  immediately;"  and  that  the 
said  Maltby,  not  wishing  for  any  disturbance  with  the  plaintiff,  retired ; 
and  that,  before  the  saia  Maltby  had  got  three  yards  from  the  pew, 
the  plaintiff  laid  his  hands  upon  a  young  lady,  and  pushed  her  com- 
{detely  out  of  one  particular  *corner  in  the  said  pew  in  which  r^^* 
the  said  Maltby  had  been  seated  as  aforesaid,  although  there  ^ 
iras  ample  room  where  the  said  Maltby  had  been  sitting,  after  the 

(o)  The  declaration  waa  not  to  dlTided. 
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eaid  Maltby  left  the  pew ;  and  that  the  said  Maltby  was  so  thoroughly 
disgasted  with  the  plaintifF's  aforesaid  condoct,  which  the  defendant 
alleges  to  have  been  ungentlemanly  and  ridiculous  conduct,  that  the 
aaid  Maltby  left  the  church,  as  also  did  the  said  Maltby's  said  friends ; 
and  that  the  said  Maltby  was,  and  his  said  friends  were,  desirous  of 
haying  the  plaintiff  cease  to  be  vicar  of  Bardney, — Thirdly,  as  to  so 
much  of  the  declaration  as  is  not  pleaded  to  in  the  next  preceding 
pilea,  that  the  words  which  are  mentioned  in  so  much  of  the  declara* 
tion  as  is  herein  pleaded  to,  were  and  are  printed  and  published  in 
the  said  newspaper  in  the  declaration  mentioned,  in  a  distinct  para- 
graph ft'om  the  words  to  which  the  next  preceding  plea  is  pleaded ; 
and  that  the  said  words  were  and  are  a  fair  and  bonfi  fide  comment 
upon  the  several  matters  and  premises  contained  and  referred  to  in 
the  words  hereinbefore  pleaded  to,  and  upon  the  conduct  of  the  plain- 
tiff as  and  being  such  vicar  as  in  the  declaration  mentioned,  and  were 
printed  and  published  by  the  defendant  as  and  for  such  comment,  and 
without  any  malicious  intent  or  motive  whatever. 

The  plaintiff  demurred  to  the  second  and  third  pleas,  the  grounds 
of  demurrer  stated  in  the  margin  being, — as  to  the  second  plea,  ''  that 
it  does  not  justify  the  part  of  the  libel  to  which  it  is  pleaded  as  a  jus- 
tification/'— and,  as  to  the  third  plea,  "  that  the  alleged  comment  can 
only  be  justified  by  conduct  of  which  this  plea  does  not  allege  tha) 
the  plaintiff  is  guilty."    Joinder. 

•691  Simon,  Serjt,  in  support  of  the  demurrer.(a) — ^The  ^second 
^  plea  professes  to  justify  so  much  of  the  libel  as  relates  to  what 
passed  in  the  church  on  the  occasion  in  question :  it  professes  to 
answer  the  whole,  and  in  reality  only  answers  part  The  question, 
therefore,  is,  whether  the  words  not  covered  by  the  plea  may  be  con- 
sidered as  a  fair  inference  from  the  passages  justified.  The  whole 
letter  is  libellous :  it  contains  opprobrious  and  insulting  remarks  upon 
the  conduct  of  the  plaintiff  as  a  clergyman  and  a  gentleman.  In 
Mouutney  v,  Watton,  2  B.  &  Ad.  678,  the  declaration  stated  that  the 
defendant,  intending  to  cause  it  to  be  believed  that  the  plaintiff  was 
ffuilty  of  feloniously  stealing  a  horse,  published  a  libel  concerning 
Eim.  The  libel,  as  set  out,  was  headed  "  Horse-stealer,"  and  then 
alleged  that  the  plaintiff  was  taken  up  on  suspicion  of  having  stolen 
a  horse,  by  a  constable  who  was  informed  that  "  such  a  character'' 
was  at  a  certain  public-house :  it  then  went  on  to  state  circumstances 
of  suspicion  against  the  plaintiff,  and  ultimately  that,  having  obtained 
permission  to  go  out  of  the  constable's  sight,  he  made  his  escape,  but 
was  retaken,  and  confined  in  gaol  for  examination :  innuendo,  that 
the  plaintiff  was  guilty  of  feloniously  stealing  a  horse.  The  defendant 
pleaded  the  general  issue,  and  then  a  justification  as  to  all  parts  of 
the  libel  except  the  word  '*  horse-stealer,"  setting  out  in  this  latter 
plea  the  several  circumstances  related  in  the  libel.  It  was  held,  that, 
as  the  declaration  alleged  that  the  libel  was  intended  to  convey  a 
oharge  of  felony,  and  this  intent  was  not  denied  by  the  plea,  the  state- 
ment of  circumstances  of  suspicion  to  excuse  part  of  the  libel,  was  not 
sufficient  justification.  Lord  Tenterden,  in  giving  judgment,  said: 
"  I  am  of  opinion  that  this  plea  is  not  sufficient    The  declaration 

(a)  The  pointa  marked  for  argnment  on  the  part  of  the  plaintiff  were  thorn  itated  in  the  mar- 
gin of  the  demnrrer. 
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states  that  the  defendant  published  a  libel  with  intent  to  cause  it  to 
be  believed  that  the  plaintiff  bad  been  guilty  of  feloniously  stealing 
*a  horse.  If  the  words  of  the  alleged  libel  did  not  amount  to  a  p^i*^ 
charge  of  felony,  the  defendant,  on  a  trial,  would  have  sue-  '- 
eeeded  upon  the  general  issue,  and  without  any  justification.  But  if 
the  words  declared  upon  do  impute  an  actual  felony,  as  the  declara- 
tion charges,  then  a  justification  merely  setting  out  that  the  plaintiff 
wasy  on  certain  grounds,  suspected  of  stealing,  cannot  be  any  answer. 
I  do  not,  however,  mean  to  lay  it  down,  that,  where  an  alleged  libel 
is  divisible,  one  part  may  not  be  justified  separately  from  the  rest,  if 
a  proper  justification  can  be  made  out."  Nothing  can  justify  the 
vituperative  remarks  contained  in  the  first  letter  here.  [Bylbs,  J. — 
In  Mountney  v.  Watton,  the  libel  imputed  felony :  the  justification  set 
out  circumstances  of  suspicion  only.]  In  Clarke  v,  Taylor,  2  N,  C. 
654,  666,  8  Scott  96,  Tindal,  C.  J.,  says:  ''There  can  be  no  doubt 
that  a  man  may  justify  part  onl^  of  a  libel  containing  several  distinct 
charges.  That  was  established  in  Stiles  v.  Nokes,  7  East  493.  But» 
if  he  omits  to  justify  a  part  which  contains  libellous  matter,  he  is 
liable  in  damages  for  that  which  he  has  so  omitted  to  justify.  So,  in 
Cooper  V.  Lawson,  8  Ad.  &  E.  746  (E.  0.  L.  R  vol.  85),  1  P.  &  D.  16, 
a  libel  stated  that  the  plaintiff,  a  tradesman  in  London,  became  surety 
for  the  petitioner  on  the  Berwick  election  petition,  and  stated  himself, 
on  oath,  to  be  sufficiently  qualified  in  point  of  property,  when  he  was 
not  in  fact  qualified,  nor  able  to  pay  his  debts.  It  then  asked  why 
the  plaintifi',  being  unconnected  with  the  borough,  should  take  so 
much  trouble,  and  incur  such  an  exposure  of  his  embarrassments ; 
and  proceeded,  "  There  can  be  but  one  annoer  to  these  very  natural  and 
reasonable  queries;  he  is  hired  for  the  occasion.^*  The  defendant  justi- 
fied, stating  that  the  above-mentioned  allegations  in  the  libel  (except 
the  hiring,  which  was  not  specifically  noticed)  were  true,  and  that 
the  *publication  was  a  correct  report  of  proceedings  in  a  legal  r^^^., 
court,  ''  together  with  a  fair  and  bond  fide  commentary  thereon^  ^ 
It  was  held  that  this  concluding  observation  in  the  libel,  not  being  a 
mere  inference  from  the  previous  statement,  but  introducing  a  sub- 
stantive fact,  required  a  aisti  net  justification;  and  therefore,  that,  on 
the  trial  of  an  issue  on  de  injurifi,  it  was  properly  left  to  the  jury  to 
say,  not  only  whether  the  evidence  made  out  the  facts  first  alleged, 
bat  also  whether  the  imputation  that  the  plaintiff  had  been  hired,  was 
a  fair  comment.  The  jury  having  found  that  it  was  not^  a  new  trial 
was  refused.  [Moxtaoub  Smith,  J. — ^The  question  here  is,  whether 
the  observations  complained  of,  and  not  justified,  are  more  than  a  fair 
inference  from  the  previous  statements.] 

Then,  as  to  the  third  plea, — ^a  similar  plea  was  held  bad,  and  disal- 
lowed in  The  Earl  of  Lucan  v.  Smith,  1  Hurlst.  &  N.  481,  26  L.  J., 
Exch.  94.  Pollock,  C.  B.,  there  said:  ''Whatever  evidence  would 
be  admissible  under  the  proposed  plea,  may  be  given  under  the  gene* 
ral  issue  and  a  plea  simply  stating  that  the  article  was  a  fair  com- 
ment" And  Bramwell,  B.,  said:  ''I  think  it  is  important  to  the 
defendants  that  this  application  should  be  refused ;  for,  if  it  were 
necessary  to  allege  by  plea  the  facts  which  it  is  said  make  the  article 
oomplained  of  a  fair  comment,  it  would  be  necessary  to  prove  the 
truth  of  those  facts  in  the  report  of  the  commissioners.    That,  how- 
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ever,  is  not  necessary,  if  the  object  be  merelr  to  show  that  the  arttela 
is  a  fair  comment."  [Btlss,  J. — Does  not  the  third  plea  incorporate 
the  words  to  which  the  second  is  pleaded  7]     It  is  sabmitted  not. 

Sir  (7.  Honyman  (with  whom  was  Field,  Q.  G.X  contri.(a) — As  to 
*721  second  plea,  there  seems  to  be  ^nothing  to  answer.  [Ebi.^ 
-^  C.  J. — We  are  all  agreed  as  to  that]  The  third  plea  is  good. 
As  to  the  case  of  The  Earl  of  Lncan  v.  Smith,  1  Hnrlst  tc  N.  4&I, 
which  is  relied  on  for  the  plaintiff,  all  it  amounts  to  is  this,  that,  ra 
an  action  for  a  libel,  the  Court  refused  to  allow  the  defendant  to  plead 
a  plea  setting  out  facts  to  show  that  the  alleged  libel  was  a  fair  cent* 
ment, — saying  that  it  amounted  to  the  general  issue.  The  demurrer 
here  admits  that  the  matter  pleaded  to  is  a  fair  comment.  [Bylss^ 
J. — If  it  can  be  a  fair  comment.]  It  is  suggested  that  the  plea  does  not 
in  terms  aver  the  truth  of  the  matters*  It  clearly,  howcTcr,  does  by 
implication.  The  first  part  of  the  libel  is  a  statement  of  the  plain* 
lifTs  conduct:  the  rest  is  a  comment  on  what  has  gone  before.  [Mosr- 
TAGUE  Smith,  J. — ^It  is  confined  by  the  introduction  to  so  much  of 
the  declaration  as  is  not  pleaded  to  in  the  second  plea.]  If  necessary, 
the  Court  will,  under  the  222d  section  of  the  Common  Law  Proceduro 
Act,  1852,  allow  the  defendant  to  amend,  hj  pleading  it  as  one  plea 
to  th^  whole  declaration. 

Simon,  Serjt.,  was  heard  in  reply. 
*7S1  *^RLB»  C.  J.— The  plaintiff  in  his  declaration  complains  of 
^  the  publication  by  the  defendant  of  a  libel  upon  hfim  as  yicar  of 
the  parish  church  of  Bardney.  The  libel  is  contained  in  two  letters, 
one  signed  "John  R.  Maltby,"  the  other  "Churchman,"  each  of  which 
letters  was  published  by  the  defendant  in  the  same  newspaper.  The 
first  of  these  letters  in  effect  charges  that  tho  plainti£^  being  vicar  of 
the  parish  church  of  Bardney,  assaulted  the  churchwarden  in  the 
church,  and  turned  his  family  out  of  his  pew  in  an  ungentlemanly 
and  ridiculous  manner.  The  second  letter  reiterates  the  charge  or 
turning  the  churchwarden  out  of  his  pew,  and  makes  certain  com* 
ments  on  the  plaintiff's  alleged  conduct  The  seoond  plea  is  pleaded 
to  the  letter  signed  '*  John  R.  Maltby,"  and  asserts  the  truth  of  all  the 
statements  contained  therein,  but  omits  to  justify  the  concluding  part 
of  that  letter, — ^"Surely  there  is  some  law  to  prevent  such  conduct 
to  a  churchwarden,  or  I  shall  use  my  best  endeavours  to  obtain  a 
sufficient  sum  of  money  to  present  him  with  something  if  he  will 
resign,  or  at  any  rate  make  a  tour  and  endeavour  to  find  another  sp^- 
cimen  of  humanity  like  unto  himself;  as  it  is  a  pity  two  places  should 
be  troubled  with  such  a  man."  I  am  at  a  loss  to  see  what  there  is 
there  to  justify,  or  how  it  can  be  called  part  of  the  libel.    I  think  the 

(a)  The  poiots, marked  for  •rgnment  on  the  part  of  the  defendant  were  aa  follows : — 

**  1.  That  the  second  plea  Is  good,  aa  it  Jnstifies  all  that  it  professes  to  justify :  and,  whether 

it  does  80  or  not,  depends  on  a  oomparison  of  the  eontents  of  ihe  Ubel  with  the  aTermenta  in  tka 

plea: 
"  2.  That  tho  words  is  the  lihel  are  not  to  he  eonetmed  as  aeed  iroaicallj,  without  an  innavBd* 

to  that  eifeot;  and  therefore  saoh  an  expression  as  '  worthy  Divine,'  is  not  to  be  understood  as 

imputing  un  worthiness,  but  as  a  simple  allegation  that  the  plaintiff  is  in  truth  a  worth  j  DiTina: 
''S.  That  the  third  plea  is  good,  on  the  ground  that  substantialiy  it  denies  maliee : 
««C  That  the  plea  is  saafltioned  bj  the  anthoritj  of  The  Barl  of  Luomi  c  Smith,  1  Hviiat  A 

X.  481,  26  Law  J.,  Sxeh.  94. 
<'6.  Tha^  it  amounts  to  the  plea  of  not  guiltj,  and  as  saoh  is  snhttaatiiUy  good." 
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second  plea  good.  The  third  plea  is  pleaded  to  the  second  letter, 
signed  "  Churchman,"  and  alleges  that  the  words  pleaded  to  "  were 
and  are  a  fair  and  bonS  fide  comment  upon  the  several  matters 
and  premises  contained  and  referred  to  in  the  words  hereinbefore 
pleaded  to,  and  upon  the  conduct  of  the  plaintiff  as  and  being 
saoh  Ticar  as  in  the  declaration  mentioned,  and  were  printed  and 
published  by  the  defendant  as  and  for  such  comment,  and  without 
any  malicious  intent  or  motive  whatever.''  The  plea  is  extremely 
obscure  in  this  respect ;  I  am  *unable  to  say  what  is  meant  by  r^^j^ 
a  "  fair  and  bon&  fide  comment  upon  the  several  matters  and  ^  ' 
premises  contained  and  referred  to  in  the  words  hereinbefore  pleaded 
to.''  I  think  the  plea  is  bad.  It  is  entirely  untenable  for  a  newspaper 
proprietor  to  publish  a  letter,  and  in  the  same  paper  to  publish  an- 
other letter  from  another  correspondent,  and  then  say  that  the  second 
letter  is  a  fair  and  bonfi  fide  comment  on  the  facts  alleged  in  the  first 
letter  (as  I  assume  the  plea  to  mean).  It  seems  to  me  that  the  second 
letter  contains  a  distinct  substantive  libeL  "  He  (the  plaintiff)  pro« 
fesses  to  be  moved  by  the  Holy  Ohost  to  preach  the  Gospel :  and  there 
can  be  no  doubt  that  he  was  moved  by  *  the  Spirit'  when  he  came  to 
the  churchwarden  and  turned  him  out  of  his  place  in  a  towering  pas- 
sion. Strange  preparation  for  that  solemn  service  1 1  Is  not  the  incon- 
sistent conduct  of  the  professed  followers  of  Christ  enough  to  make 
infidels  of  us  all  7"  To  say  that  the  plaintiff  was  moved  by  the  Spirit 
might  mean  that  he  was  the  worse  for  liquor.  The  jury,  it  seems, 
have  negatived  that.(a)  From  the  suggestion  that  the  *  plaintiff  ^^,.^ 
was  in  a  "  towering  passion,"  the  writer  may  have  meant  to  ^ 
insinuate  that  he  was  moved  by  the  spirit  of  wrath.  To  say  of  a 
clergyman  that  he  came  to  the  performance  of  Divine  Service  in  a 
towering  passion,  and  that  his  conduct  waa  calculated  to  make  infi- 
dels of  bis  congregation,  clearly  is  libellous.  Being  a  libel  per  se, 
that  letter  cannot  be  justifiable  as  being  a  fair  and  bon&  fide  comment 
on  the  matter  contained  in  the  preceding  letter.  For  these  reasons,  I 
have  arrived  at  the  conclusion  that  the  second  plea  is  good,  and  the 
third  bad. 

Btles,  J. — I  quite  agree  with  my  Lord  as  to  the  second  plea :  I 
think  enough  of  the  libel  is  justified.  Whether,  if  the  facts  set  out 
in  the  second  plea  had  been  repeated  in  the  third  plea,  and  then  the 
plea  had  gone  on  to  allege  that  the  matter  therein  pleaded  to  was  a 
fair  and  bonS  fide  comment  on  the  former  matter,  it  would  have  been 
a  good  plea  or  not,  I  abstain  from  saying.  It  is  enough  to  say  that  I 
agree  in  the  conclusion  to  which  the  Lord  Chief  Justice  has  come. 

Keating,  J.,  concurred. 

(a)  The  caaM  was  triad  before  Martin,  B.,  at  the  lait  ipring  atiisei  at  Lincoln,  when  th« 
jorj  retomed  a  Terdiet  for  the  defendant 

Aajre*,  SeqL,  on  a  former  4*7  in  thii  Term,  obtained  a  mla  nisi  for  a  new  trial,  on  the  ground 
of  miidireetion.  The  misdirection  complained  of  was,  that  the  learned  Baron  told  the  Jury  thai 
In  kii  opinion  the  allegations  in  the  libel  and  in  the  pleas,  that  Maltby  was  ehnrohwarden 
(which  in  fact  he  was  not),  and  that  he  had  a  right  to  the  pew  in  qoestion  (which  in  fact  be  had 
not),  were  altogether  nnimportant  and  immaterial,  and  that  the  only  substantial  charge  and 
question  in  the  caso  was,  whether  the  plaintiff  had  assaulted  two  persons  in  the  church. 

Cao«e  was  shown  against  this  rule  in  Trinity  Term,  1865,  and  in  the  result  the  rule  was  dif- 
ohtrged. 

On  the  motion,  the  ease  of  Helsham  v.  Blackwood,  11  C.  B.  Ill  (B.  C.  L.  11.  toL  78),  and  tb« 
alatBti  32  6.  3,  e.  60,  were  referred  to. 

C.  B.  H.  8.,  VOL,  SIX. — 5 


TS  WALKER  v.  BR06DEN.    E.  T.  1865. 

Montagus  Smith,  J. — I  am  of  opinion  that  the  second  plea  is 
good,  for  the  reasons  already  given.  That  which  is  left  unjustified 
of  the  first  letter  is  no  more  than  fair  comment  on  the  facts  alleged. 
The  third  plea  is  pleaded  to  a  separate  and  independent  letter,  which 
contains  substantive  allegations  of  fact  which  are  libellous,  and  which 
are  left  unjustified.  Upon  the  same  ground  on  which  we  hold  tko 
•eoond  plea  to  be  good,  we  must  hold  the  third  bad. 

Judgment  for  the  plaintiff  on  Uie  demurrer  to  the  third  plea^ 
and  for  the  defendant  on  the  demurrer  to  the  second  pleft. 


^g^  *BOALER  and  Another  v.  JOSEPH  MAYOR  the  Elder, 
^^J  and  JOSEPH  MAYOR  the  Younger.    May  8. 

1.  To  openito  %  merger  of  ft  linple-ooBtnol  dobi  !■  ft  tpoelftltj,  llio  ipMlalty  matt  bo 
l«ilto  wiCh  tbo  iSmplo-ooatnei  debt»  and  boinwii  Ibo  tfton  pftrtlii. 


S.  A  tiftBMotloii  whioh  would  oiborwifo  operftto  fta  o  releftM  of  ft  taretj, — each  fti,  giring 
timo  to  tho  prineipfti  debtor, — will  not  hftTO  tbftt  efTeot^  either  at  Uw  or  in  equitj,  if  the  reme^J 
ftgftintt  the  rarotj  ii  expresslj  reienred. 

This  was  an  action  by  the  payees  against  the  makers  of  a  joint  and 
several  promissory  note.  The  declaration  stated,  that,  on  the  7th  oS 
December,  1864,  the  defendants  by  their  promissory  note,  then  over* 
due,  promised  to  pay  to  the  plaintiffs^  on  demand,  1602.,  with  intereU 
iherecn  at  42. 10«.  per  annum  during  the  forbearance,  but  did  not  pay 
the  same.    Claim,  2002. 

Pleas, — ^first,  that  the  defendants  did  not  make  the  note,  as  alleged,-— 
aeoondly,  payment, — thirdly,  that  the  defendants  made  the  note  jointly 
with  one  Charles  Mayor,  and  that,  after  making  the  said  note,  and 
before  action,  the  said  Charles  Mayor  satisfied  the  note,  and  the  plain- 
tiffs' claim  thereon,  by  executing  a  deed  whereby  he  secured  to  them 
and  covenanted  with  the  plaintiffs  to  pay  them  6502.  and  interest^ 
including  the  amount  of  the  said  note  m  account,  and  in  satisfaction 
and  discharge  of  the  said  note ;  which  deed  was  executed  by  the  said 
Charles  Mayor  at  the  request  of  the  plaintiff  in  full  satisfaction  and 
discharge  of  the  plaintiffs*  claim  on  the  note;  and  that  the  plainti£b' 
claim  was  tiiereby  merged,  extinguished,  satisfied,  and  discharged, — 
fourthly,  for  a  defence  on  equitable  grounds,  that  the  note  was  made 
by  the  defendants  jointly  with  Charles  Mayor,  as  surety  to  the  plain* 
tifb  for  the  said  Charles  Mayor,  and  in  consideration  of  1502.  advanced 
by  the  plaintiff  to  the  said  Charles  Mayor,  whereof  the  plaintifl^  had 
notice  oefore  and  when  they  first  received  the  said  note,  and  they 
received  and  always  held  the  same  on  the  terms  that  the  defendants 
should  be  liable  to  them  on  the  said  note  as  sureties  only  for  the  said 
*771  ^^^^^^  Mayor ;  *and  that,  after  the  making  of  the  said  note, 
•J  and  before  action  brought,  the  plaintifib,  without  the  consent  of 
the  defendants  or  either  of  them,  for  a  good,  valuable,  and  sufficient 
consideration  in  that  behalf,  agreed  with  the  said  Charles  Mayor  to 
give,  and  then  gave  him  time  for  payment  of  the  moneys  in  the  said 
ttote  specified,  and  thereby  discharged  the  defendants  firom  the  said 
note. 

Upon  these  pleas  the  plainti£&  joined  issue. 
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Tbe  cause  was  tried  before  Erie,  0.  J^  at  tbe  sittings  at  Guildball 
after  last  Hilary  Term.    The  facts  were  as  follows : — The  defendant 
Mayor  the  elder  was  in  year  1868  carrjring  on  the  business  of  a  green- 
grocer in  Oxford  Street,  London;  and,  being  desirous  of  retiring^ 
agreed  to  dispose  of  the  lease  and  good-will  to  his  son  Charles  Mayor. 
Charles  Mayor  had  no  money  of  his  own  wherewith  to  embark  in  the 
b^ness;  but  his  wife  bad  an  interest  in  certain  property  under  the 
will  of  her  late  father,  over  which  she  would  on  attaining  the  age 
of  twenty-fiye  have  a  power  of  appointment  to  the  extent  of  a 
noi^y  in  favour  of  her  husband.    Charles  Mayor  thereupon  applied 
to  an  attorney  named  Wball,  at  Worksop,  to  raise  650/.  for  him. upon 
this  contingent  interest    Whall  endeavoured  to  procure  the  money 
from  an  insurance-office,  but  they  declined  to  advance  more  than  60021 
upon  the  proposed  security,  and  to  secure  this  they  required  besides 
a  mortgage  of  the  wife's  interest  and  insurance  on  her  life,  or  (as  that 
tamed  out  not  to  be  insurable)  that  of  her  husband.    Wball  then 
induced  the  plaintifis  to  advance  the  sum  required,  out  of  a  fund 
which  they  held  as  executors  of  one  Roper :  but. he  required,  in  addi- 
tion  to  the  mortgage  of  the  wife's  interest  in  the  property,  and  an 
assignment  of  the  policy  on  Charles  Mayor's  life,  the  further  security 
of  a  promissory  note  for  1502.  with  two  sureties.    According  *to  r«i»g 
the  evidence  of  Watson,  one  of  the  plain tifEs  (which  the  jury  ^ 
believed),  it  was  arranged  that  this  note  should  be  given  as  a  col- 
lateral security.     Accordingly,  on  the  7th  of  December,  1868,  the 
note  declared  on  was  signed  by  Charles  Mayor  and  the  two  defend-^ 
ants,  his  father  and  brother ;  and  the  150Z.  was  immediately  advanced 
to  Charles  Mayor.  And  on  the  22d  of  December  a  deed  was  executed 
between  Charles  Mayor  and  his  wife  of  the  first  part,  one  Warren  of 
the  second  part,  and  the  plaintiflb  of  the  third  part.    This  deed  recited 
&e  will  of  the  wife's  fatner,  describing  the  interest  she  took  under  it, 
tiie  policy  on  the  life  of  Charles  Mayor,  that  the  plaintifi&  had  agreed  to 
advance  6502.  to  Charles  Mayor  and  his  wife  upon  having  an  assign- 
ment (subject  to  redemption)  of  the  wife's  interest  and  a  deposit  of  the 
e»l  cy,  and  that,  for  the  better  securing  the  6502.  and  interest,  Charles 
ayor,  and  Warren  as  his  surety,  had  agreed  to  enter  into  certain 
covenants  thereinafter  contained :  and  it  was  witnessed,  that,  in  con- 
sideration of  65021  paid  by  the  parties  of  the  third  part  to  Charles 
Mayor  and  his  wife,  it  was  covenanted  that  the  wife,  on  attaining  the 
age  of  twenty-five,  should  exercise  her  power  of  appointment  in  favour 
of  her  husband.    The  deed  also  contained  powers  of  sale,  and  a  cove- 
nant by  Charles  Mayor  and  Warren  for  repayment  of  the  6502.,  xvith 
inierest  at  6  j^er  cent.,  on  the  22d  of  June,  1864. 

After  the  execution  of  this  deed,  Charles  Majror  was  adjudicated  a 
bankrupt  on  his  own  petition ;  and,  on  the  9th  of  December,  1864, 
this  action  was  brought. 

On  the  part  of  the  defendants  it  was  submitted  that  the  plaintifb' 
claim  in  respect  of  the  promissory  note  mer^d  in  the  deed ;  and  that, 
as  the  day  of  payment  of  the  6502.  was  by  the  deed  postponed  till  the 
82d  of  June,  1864,  that  was  a  giving  of  time  to  the  principal  debtor 
which  discharged  the  sureties. 

*A  verdict  having  under  his  Lordship's  direction  been  found  r^M 
&f  the  defendattt%  with  leave  to  move^  '- 
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HuddUsUm,  Q.  C,  on  a  former  day  in  this  term  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  plaintiifs  for  the  amoant  of  the  note  and 
interest,  on  the  ground  that  the  evidence  did  not  prove  the  defend- 
ants' pleas,  that  the  note  was  not  merged  in  the  deed,  and  that  the 
defendants  were  not  discharged  by  the  time  given  by  the  deed  to 
the  principal  debtor.    He  submitted,  that,  to  operate  a  merger,  the 
specialty  must  be  co-extensive  with   the  simple-contract  debt,  and 
l^tween  the  same  parties :  Ansell  v.  Baker,  15  Q.  B.  20  (E.  C.  L.  R. 
vol.  69);  Sharpe  v.  Gibbs.  16  C.  B.  N.  §.  527  (E.  C.  L.  R.  vol.  109) ; 
and  thal^  as  it  was  proved  to  have  been  part  of  the  arrangement  for 
the  advance  of  the  650^.,  that  the  promissory  note  should  be  given  as 
a  collateral  security,  the  sureties  were  not  discharged  by  the  time 
given  by  the  deed, — the  case  being  brought  within  the  rule  laid  down 
in  Byles  on  Bills,  8th  edit.  288,  where  it  is  said  that  ''  It  has  been 
repeatedly  held,  and  is  now  well  established,  that  a  giving  of  time  by 
the  creditor  to  the  principal  debtor  will  not  discharge  the  surety,  if 
there  be  an  agreement  between  the  creditor  and  the  principal  that  the 
surety  shall  not  be  thereby  discharged,  although  the  surety  himself 
be  no  party  to  the  stipulation,  or  even  have  no  notice  of  it ;"  for  which 
the  learned  author  cites  Burke's  Case,  6  Ves.  809 ;  Boultbee  v.  Stubbs, 
18  Ves.  20 ;  Ex  parte  Glendinning,  Buck  517 ;  Ex  parte  Carstaira, 
Buck  560 ;  Harrison  v.  Oourtauld,  8  B.  &  Ad.  86  (E.  C.  L.  R.  vol.  28); 
Nichols  V.  Norris,  8  B.  &  Ad.  41,  n. ;  Cowper  v.  Smith,  4  M.  &  W. 
519 ;  Smith  v.  Winter.  4  M.  &  W.  454 ;  North  v.  Wakefield,  18  Q.  B. 
586  (E.  C.  L.  R.  vol.  66) ;  Owen  v.  Homan,  4  House  of  Lords  Cases, 
997,  and  Webb  v.  Hewitt,  3  K.  &  J.  438. 

ijgQ-.  Macaulay,  Q.  C,  and  Cbw,  now  showed  cause. — The  *note 
^  was  given  as  a  temporary  security  for  the  150t  advanced  to 
Charles  Mayor  before  the  deed  could  be  prepared.  [Eblb,  C.  J. — 
Watson  swore  it  was  given  as  a  collateral  security;  and  the  jury 
believed  him.]  Ansell  v.  Baker  and  Sharpe  v.  Gibbs  are  altogether 
inapplicable  here.  In  the  former,  there  could  be  no  merger  except 
as  to  Lake ;  and,  in  the  latter,  the  deed  was  not  executed  by  one  of 
the  parties.  In  Price  v.  Moulton,  10  C,  B.  561  (E.  C.  L.  R  vol.  70), 
it  was  held  that  a  bond  or  covenant  given  to  secure  an  existing  debt, 
irrespectively  of  the  intention  of  the  parties,  operates  in  law  as  a 
merger  of  the  remedy  on  the  simple  contract.  '*  The  policy  of  the 
law,"  says  Maule,  J.,  "'  is,  that  there  shall  not  be  two  subsisting  reme- 
dies, one  upon  the  covenant,  and  another  upon  the  simple  contract, 
by  the  same  person  against  the  same  person  for  the  same  demand.'* 
In  King  t;.  Hoare,  18  M.  &  W.  494,  it  was  held  that  a  judgment  (with- 
out satisfaction)  recovered  against  one  of  two  joint  debtors,  is  a  bar 
to  an  aciion  against  the  other ;  and  for  this  reliance  was  placed  on 
the  judgment  of  Maule,  J.,  in  Bell  v.  Banks,  8  M.  &  G.  258  (E.  C. 
L.  R.  vol.  42),  3  Scott  N.  R.  497.  Then,  the  eifect  of  the  deed  was 
to  give  time  to  the  principal  debtor  until  the  22d  of  June,  1864. 
[Byles,  J. — Would  a  court  of  equity  have  allowed  the  creditors  to 
pursue  their  remedy  on  the  note  against  the  principal  debtor  before 
the  22d  of  June,  1864  ?]  It  is  submitted  not.  In  Boultbee  v.  Stubbs, 
18  Yes.  20,  a  creditor  having  among  other  securities  a  bond  with  a 
surety,  took  a  mortgage  from  the  principal  debtor,  and  agreed  to 
receive  the  residue  by  instalments  secured  by  warrant,  &c.,  without 
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prejudice  to  any  security  he  already  held ;  and  the  Lord  Chancellor 
granted  an  injunction  against  suing  the  surety.  Assuming  that 
Charles  Mayor  might  have  been  sued  upon  the  note,  the  effect  of  the 
deed  still  would  be  to  give  time  to  the  principal  debtor.  Where 
parties  have  ^entered  into  a  deed,  the  deed  is  the  only  evidence  r^o-f 
of  the  transaction.  In  Ex  parte  Glendinning,  Buck  517,  it  was  ^ 
held,  that,  if  a  creditor  execute  a  deed  of  compromise  with  the  prin- 
cipal debtor,  he  thereby  discharges  the  surety, — unless  it  is  stipulated 
in  the  deed  that  the  remedies  against  the  sureties  shall  be  reserved ; 
and  that  parol  evidence  of  the  understanding  of  the  parties  to  the 
deed  that  the  remedies  against  the  surety  shall  be  reserved,  cannot  be 
admitted.  The  like  was  held  in  Lewis  t^.  Jones,  4  B.  &  C.  606  (E.  C. 
L.  R.  vol.  10),  6  D.  &  R.  567  (B.  C.  L.  R.  vol.  16). 

UuddlesUm^  Q.  C,  was  stopped  by  the  court. 

Eble,  C.  J. — I  am  of  opinion  that  the  rule  shoiild  be  made  absolute 
to  enter  a  verdict  for  the  plaintiffs.  The  action  was  on  a  joint  and 
several  promissory  note  for  150Z.  made  by  Charles  Mayor  as  princi- 
al  and  the  defendants  as  sureties.  Charles  Mayor  had  obtained  a 
can  of  650/.,  upon  the  security  of  an  assignment  of  his  wife^s  interest 
in  certain  property  under  the  will  of  her  late  father,  and  of  a  policy 
of  insurance  for  500/.  on  his  own  life ;  and  it  was  agreed  that  the 
promissory  note  in  question  should  be  given  for  150/.  more.  The 
note  was  given  on  the  7th  of  Decemberi  and  the  deed  was  executed 
on  the  22d.  The  question  is,  whether  the  debt  created  by  the  pro- 
missory note  is  merged  in  the  deed.  I  think  it  is  quite  clear  that  it  is 
not.  The  deed  and  the  promissory  note  are  between  different  persons, 
for  different  sums,  involving  different  terms,  and  at  different  rates  of 
interest.  Sharpe  v.  Gibbs,  16  C.  B.  N.  S.  527  (E.  C.  L.  R.  vol.  Ill), 
and  the  case  there  cited,  of  Ansell  v.  Baker,  15  Q.  B.  20  (E.  C.  L.  R. 
vol.  69),  are  sufficient  authorities  to  show  that  the  simple-contract 
debt  on  the  promissory  note  did  not  merge  in  the  higher  security  of 
the  specialty.  *If  the  specialty  is  not  co-extensive  with  the  r^go 
fiiinple-contract  debt,  the  two  may  co-exist.  Then,  was  there  ^ 
time  given  to  Charles  Mayor,  the  principal  debtor,  so  as  to  operate  a 
discharge  of  the  liability  of  the  sureties  7  By  the  deed  the  mortgage- 
debt  was  covenanted  to  be  paid  on  the  22d  of  June ;  the  promissory 
note  was  payable  on  demand.  The  covenant  to  pay  in  June  operates 
80  that  no  action  shall  be  brought  thereon  until  that  time.  But  there 
is  no  engagement  on  the  part  of  the  plaintiff  that  they  will  abstain 
from  pursuing  any  other  remedies  until  then.  It  seems  to  me  there- 
fore that  the  deed  did  not  operate  to  give  time  to  the  principaL  The 
cases  cited  by  Mr.  Cave  as  to  the  effect  of  mortgages,  and  to  show 
that  the  deed  is  conclosive  evidence  of  the  intent  of  the  parties,  were 
no  doubt  soundly  decided  upon  the  facts  then  before  the  court.  Effect 
must,  if  possible,  be  given  to  the  intention  of  the  parties.  My  judg- 
ment is  giving  effect  to  the  intention.  Parol  evidence  must  be  admis- 
sible to  let  in  the  whole  truth ;  and  indeed  it  must  be  admitted  in 
order  to  raise  the  point  on  which  Mr.  Cave  relies. 

Byles,  J. — I  am  of  the  same  opinion,  though  I  was  at  first  some- 
what struck  by  the  argument  urged  on  the  part  of  the  defendants. 
As  to  the  question  of  merger,  the- rule  is  well  established,  that,  unless 
the  two  are  strictly  co-extensive,  the  simple-contract  debt  is  not  merged 
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in  the  specialty.  Sharpe  1^  Gibbs,  16  C.  B.  N.  S.  627  (£.  G.  L.  B. 
vol.  Ill),  is  a  distinct  authority  to  that  effect.  Watson's  evidence,  a3 
reported  by  my  Lord,  clearly  shows  that  it  was  intended  that  it  should 
not  And  the  jury  so  found.  The  effect  of  giving  time  was  recently 
under  the  consideration  of  Vice-Chancellor  Page  Wood  in  a  case  of 
Webb  V.  Hewitt,  8  K.  &  J.  488,  where  it  was  held  that  a  creditor, 
*831  ^P^^  g^^i°S  ^^^^  ^  *^^s  debtor,  may  reserve  any  right  against 
•'the  surety,  and  this  without  communicating  the  arrangement  to 
the  surety.  The  learned  Yice-ChaQcellor  says :  "As  to  giving  time, 
the  authorities,  which  are  almost  innumerable,  have  settled,  that,  upon 
any  giving  of  time  to  a  principal  debtor,  if  there  be  a  reservation  of 
rights  against  the  surety,  the  surety  is  not  discharged ;  for,  when  the 
right  is  reserved,  the  principal  debtor  cannot  say  it  is  inconsistent 
with  giving  him  time  that  the  creditor  should  be  at  liberty  to  proceed 
against  the  sureties,  and  that  they  should  turn  round  upon  the  prin- 
cipal debtor,  notwithstanding  the  time  so  given  him ;  for,  he  was  a 
party  to  the  agreement  by  which  that  right  was  reserved  to  the 
creditors,  and  the  question  whether  or  not  the  surety  iS  informed  of 
the  arrangement,  is  wholly  immaterial."  Here,  if  Watsun's  evidence 
was  true, — ^and  the  jury  gave  credit  to  it, — there  was  assent  to  what 
was  done,  both  on  the  part  of  the  principal  debtor  and  of  the  sureties. 

Keating,  J. — For  the  reasons  already  given,  I  concur  with  my 
Lord  and  my  Brother  Byles.  Mr.  Cave  relied  mainly  upon  Price  v. 
Moulton,  10  G.  B.  661  (E.  G.  L.  B.  vol.  70),  to  show  that  this  was  a 
case  of  merger.  That  case,  however,  does  not  sustain  the  argument : 
it  does  not  lay  it  down  as  a  general  proposition,  that  wherever  there 
is  a  security  by  specialty,  the  simple-contract  debt  is  merged.  The 
question  there  arose  on  demurrer :  it  was  admitted  therefore  on  the 
record  that  the  identical  debt  sued  for  was  the  subject-matter  of  the 
mortgage  security.  But,  in  the  course  of  the  argumeot,  Williams, 
J.,  put  the  following  question  to  my  Brother  Willes,  who  was  coun- 
sel for  the  plaintiff, — "  Would  this  deed  operate  as  a  merger,  if  it  had 
been  expressly  stipulated  that  it  should  be  a  collateral  security  only  ?" 
*841  *^^^  ^^^  learned  counsel  declined  to  affirm  that.  At  first  I 
■I  was  inclined  to  adopt  Mr.  Oave's  argument,  and  to  think  that 
the  non-communication  of  the  arrangement  protected  the  sureties. 
But  the  authorities  are  clearly  the  other  way*  I  see  no  reason  for 
holding  that  the  principal  debtor  might  not  have  been  sued  on  the 
note  immediately. 

Montagus  Smith,  J.^I  am  of  the  same  opinion.  Upon  the  evi- 
dence of  Watson,  which  the  jury  have  affirmed,  the  note  was  a  col- 
lateral and  additional  security*  It  is  said  that  the  force  of  the  deed 
which  was  subsequently  executed,  was,  to  merge  the  remedy  on  the 
promissory  note.  Ansell  v.  Baker,  16  Q.  B.  20  (E.  G.  L.  R.  vol.  69), 
and  Sharpe  v.  Gibbs,  16  G.  B.  N.  S.  627  (E.  G.  L.  B.  vol.  Ill),  how- 
ever, are  clear  and  distinct  authorities  against  that  argument.  Then, 
was  the  arrangement  such,  that,  because  the  principal  debtor  could  not 
be  sued  on  the  note  until  the  22d  of  June,  1864,  the  sureties  were 
discharged  ?  We  are  to  decide  this  case  upon  legal  grounds :  but  I 
should  have  been  very  much  surprised  to  find  the  rule  of  law  at 
variance  with  that  of  equity  on  the  subject.  The  case  of  Wyke  •• 
Sogers,  1  De  Qex,  M'K  &  Q.  408,  shows  that  it  is  not    There  A. 
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B.  entered  into  a  bond  as.  a  surety :  the  creditor  subsequently  took  from 
the  prinoipal  debtor  a  promissory  note  for  the  amount,  payable  in  two 
months,  but  afterwards,  in  consequence  of  the  insolvency  of  the  debtor, 
sued  A.  B.  on  the  bond.  A.  B.  then  filed  his  bill,  to  restrain  the  action^ 
on  the  ground  that  he  was  discharged  from  liability  by  the  giving  of 
the  promissory  note :  the  creditor  by  his  answer  denied  that  suoh 
was  the  effect  of  the  transaction ;  and  on  the  hearing  an  inquiry  was 
directed  in  respect  of  the  circumstances  under  whica  the  promissory 
note  had  been  given.  The  master  reported,  that,  though  there  waa 
not  any  Vritten  or  any  ^distinct  parol  agreement  between  the  r^gc 
parties,  yet  there  was  a  general  understanding  that  the  giving  ^ 
of  the  note  was  not  to  affect  the  bond :  and  it  was  held,  on  further 
directions,  that,  under  these  circumstances,  there  was  no  case  for  the 
interference  of  a  court  of  equity.  Rule  absolute. 

A  right  may  be  extinguished  by  takes  place  indiffereDtly  between  seco- 

aatisfkctiou,  as  by  actual  payment,  or  rities  of  the  same  degree  or  of  differ- 

bj  substitution,  as  bj  receiving  some-  ent  degrees;  and  being  by  act  of  the 

thing  else  in  its  stead.     A  plurality  parties,  it  is  the  creature  of  their  will, 

of  rights  which  relate  to  the  same  ob-  No  expression  of  intention  would  con- 

ject  cannot  oo-exist,  unless  they  stand  trol  the  law  which  prohibits  distinct 

towards  each  other  as  principal  and  securities  of  different  degrees  for  the 

accessory,  for  the  higher  merges  the  same  debt;  for  no  agreement  would 

fewer  right,  and  the  remedy  is  confined  prevent  an  obligation  from  merging  in 

to  the  superior  title.  a  judgment  on  it,  or  passing  tn  rem 

The  theory  of  the  law  upon  this  iu-  judicaiam.  Neither  would  an  agre#- 
teresting  point  is  developed  by  C.  J.  ment,  however  explicit,  prevent  a  pro- 
Oibson,  as  folfews:— '<  There  is  a  sub-  missory  note  from  merging  in  a  bond 
stantial  distinction,  which  I  have  not  given  for  the  same  debt  by  the  same  debt- 
seen  particularly  noticed,  between  cases  cr ;  for,  to  allow  a  debt  to  be,  at  the  same 
of  extinguishment  by  merger  of  the  time,  of  different  degrees,  and  recover- 
security,  and  cases  of  extinguishment  <^hle  by  a  multiplicity  of  inconsistent 
by  satisfaction  of  the  debt  These  remedies,  would  increase  litigation, 
daases,  though  depending  on  different  nnsettle  distinctions,  and  lead  to  em- 
principles,  have  usually  been  con-  barrassment  in  the  limitations  of  ao- 
founded ;  and  hence  a  perceptible  want  *ioM  "^d  the  distribution  of  assets." 
of  precision  in  the  Unguage  of  those  "  Merger  takes  place  only  where  the 
who  have  written  or  spoken  of  them,  ^•ht  is  one,  and  the  parties  to  the  so- 
la the  first  of  them,  the  original  secu-  curities  are  identical.  Hence  there  is 
ri^  is  extinguished,  but  the  debt  no  extinguishment  where  a  stranger 
remains :  in  the  second,  the  debt  as  gi^cs  bond  for  a  simple  contract-debt, 
well  as  the  security  is  extinguished  by '  cr  confesses  a  judgment  for  a  debt  by 
the  acceptance  of  another  debt  in  pay-  specialty.  In  either  case,  the  original 
meqt  of  it.  Extinguishment  by  merger  debt  may  be  extinguished  by  the  sub* 
takes  place  between  debts  of  different  sequent  one;  but  not  by  merger,  whieh 
degrees,  the  lower  being  lost  in  the  works  a  dissolution,  not  of  the  debt» 
higher ;  and,  being  by  act  of  law,  it  but  of  the  original  security,  whose  es- 
is  dependent  on  no  particular  inten-  istence  sinks  into  that  of  the  succeed* 
tioB;   extinguishment  by  satisfaction  ing  one;  and  for  that  purpose,  the 
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union  miut  be  so  intimate  that  the  one  hoth  cases  suit  most  be  brought  npon 
cannot  be  separated  from  the  other,  the  substituted  instrument,  but  in  mer- 
In  case  of  merger,  therefore,  the  debt  ger  the  remedy  alone  has  been  changed , 
is  the  same,  though  the  old  evidence  whilst  in  substitution  the  right  as  well 
of  it  melts  into  the  new  one,  and  the  as  the  remedy  has  been  altered.  Moat- 
oreditor  merely  gains  a  higher  security,  gomery  v.  St.  Steven's  Church  iUos- 
without  having  an  indivisible  debt  of  trates  this  point     There  the  defend- 
different  degrees ;  but  such  a  result  is  ants,  a  church,  executed  and  delivered 
not  obtained  when  the  debt  is  com-  to  the  plaintiff  a  writing  under  seal, 
.pounded  of  new  responsibilities,  as  it  reciting  that  the  plaintiff,  having  lent 
must  be  where  all  the  parties  were  not  them  a  sum  of  money,  was  "  entitled 
originally  bound.     Where  the  debtor  to  receive  payment  of  the  same,  witli- 
19  bound  with  a  stranger,  or  for  a  dif-  out  interest,  from  the  sale  of  pews," 
ferentsum,  his  responsibility  is  changed  payment  pro  rata  to  be  made  when 
in  more  respects  than  the  quality  of  any  sale  was  effected  and  the  purchase- 
his  security.     The  difference,  on  the  money  received.     The  court  construed 
whole,  consists  in  this,  that  in  a  case  the  instrument  to  be  conditional,  and 
of  merger,  there  is  a  change  only  of  not  absolute  for  the  immediate  pay- 
the  security;  but  in  a  case  of  satisfao-  ment  of  the  money,  and  held  that  the 
'tion  by  substitution,  there  is  a  change  plaintiff  could  not    recover  in   debt 
of  the  debt:"  Jones  v.  Johnson,  3  W.  upon  it  without  averring  a  sale  of  the 
&  S.  (1842)  276.  pews  or  a  refusal  to  sell  them  on  the 
In  Baker  v.  Baker,  the  grand  dis-  part  of  the  defendants :  4  W.  &  S. 
tinction  between  merger  and  satisfac-  (Pa.  1842)  542.    The  character  of  the 
lion  was  not  strictly  observed  in  the  debt  being  altered  by  the  substituted 
language  of  the  court,  though  the  de-  instrument,  it  could  not  operate  as  a 
cision  was  correctly  made  on  the  facts  merger,  though  it  might  cause  satis- 
presented  by  the  case.    The  debtor  faction  by  substitution,  if  accepted  aa 
gave  his  bond  for  a  sum  smaller  than  such. 

the  debt,  and  the  creditor  brought  suit  The  question  of  merger  once  dis- 

for  the  difference.     As  the  bond  was  posed  of,  the  point  of  difficulty  arises, 

not  for  the  identical  debt,  it  could  not  It  is  this :  shall  the  instrument  operate 

'  cause  a  merger,  and  therefore  the  court  as  satisfaction  by  substitution  of,  or 

was  correct  in  determining  from  the  merely  as  collateral  security  for,  the 

evidence  whether  it  was  received  as  debt  ?    This  question  turns  on  the  in- 

aatisfaction :"  4  Dutch.  (N.  J.  1859)  13.  tention  of  the  parties.     In  default  of 

The  court  accordingly  decides  as  a  evidence,  however,  the  law  presumes, 

matter  of  Uw,  without  reference  to  in  the  first  instance,  a  higher  security 

the  intention  of  the  parties,  whether  a  between  different  parties  or  for  a  dif- 

merger  has  taken  place,  which  compels  fereut  sum  to  have  been  accepted  only 

a  resort  to  the  higher  remedy.     If  as  collateral  security, 

suit  can  be  brought  immediately,  with-  The  debtor's  promissory  note  amounts 

out  any  additional  requirements,  upon  in  substance  only  to  the  liquidation  of 

the  substituted  instrument,  it  shows  the  debt  and  its  acknowledgment  in  an 

that  the  right  is  the  same,  and  that  available  form  for  collection.     As  the 

merger  has  consolidated  the  remedy,  debtor  does  not  fulfil  his  duty  until  he 

This  test  seems  practically  to  distin-  has  pat<f  the  debt,  no  promise  which  he 

guish  substitution  from  merger ;   in  can  make  will  be  equivalent  to  perfoni^ 
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mnoe,  and  being  abort  of  tbat,  furnishes  operate  as  an  extension  of  credit,  will 
the  creditor  no  consideration  for  the  the  creditor's  security  or  lieu  upon  the 
agreement  Though  the  later  decisions  debtor's  property  not  be  presumed  to  be 
ignore  this  truth,  and  reckon  the  nego-  given  up :  Jones  v.  Shawhau,  4  W.  &  S. 
liability  and  acknowledgment  as  oonsi-  (Pa.  1842)  257 ;  Sutton  v.  The  Alba- 
deration  sufficient  to  support  the  note,  it  tross,  1  Phila.  (Pa.  1854)  423 ;  Selzer 
18  well  to  bear  in  mind  the  real  nature  of  v.  Colemau,  8  Casey  (Pa.  1859)  493. 
the  new  agreement,  as  it  is  important  in  The  English  rulings  are  more  con- 
determining  the  ulterior  question  of  sistent,  and  the  creditor  loses  his  lien 
the  operation  of  the  note,  now  that  its  or  security  by  taking  the  debtor's 
Talidity  is  sustained.  The  law  pre-  note.  On  non-payment  of  the  note  at 
flumes  ity  in  the  first  instance,  to  have  maturity  the  debt  revives,  but  the  lien 
been  taken  as  collateral  security  for  the  is  gone :  Tamvaco  v.  Simpson,  post^ 
indebtedness.  478 :   contra :   Howard  v,  Jones,  33 

If  the  debtor's  promissory  note  be  Mo.  (1863)  583. 
merely  collateral,  it  ought  not  to  have        Hart  v.  Boiler  was  an  action  against 

any  effect  upon  the  principal  debt,  an  endorser.  The  original  note  was  duly 

To  maintain  a  consistent  attitude,  the  protested   at  maturity ;    subsequently 

-courts  should  refuse  to  imply  an  agree-  a  renewal  was  taken,  and  the  endorser 

ment  to  give  time  for  the  payment  of  was  discharged  upon  it  by  default  of 

the  debt,  though  the  terms  of  the  note  demand  and  notice.     He  insisted  that 

put  off  the  day  of  payment.    This  was  the  acceptance  by  the  plaintiff  of  the 

done  in  Shaw  v.  Presbyterian  Church,  renewal  extinguished  the  old  note,  and 

8  Wright  (Pa.  1861)  226.  thus  released  him  from  all  liability. 

The  general  rule,  however,  is  that  The  court  charged  the  jury,  as  a  mat> 

the  taking  of  a  note  which  by  its  terms  ter  of  law,  that  the  second  note  was 

postpones  the  day  of  payment,  ope-  not  a  satisfaction  or  discharge  of  the 

rates  as  an  extension  of  credit :  The  first.     On  error,  Tilghman,  C.  J.,  said : 

Kimball,  3  Wall.  (1865)  37;  2  Par-  <at  is  a  general  rule,  that  if  one  in- 

Bons  on  Notes  and  Bills  154.  debted  to  another  by  note,  gives  another 

And  in  some  states  the  law  even  pre-  note  to  the  same  person  for  the  same 

Bunes  it  to  have  been  taken  in  satis-  sum,  without  any  new  consideration^ 

fiustion  of  the  pre-existing  debt :  Ar-  the  second  note  shall  not  be  deemed  a 

nold  V.  Sprague,  5  Shaw  (1861)  402;  satisfaction  of  the  first,  unless  so  in- 

Bobinson  v,  Hurlburt,  Id.  115;  Paine  tended,  and  accepted  by  the  creditor. 

V.  Dwinel,  2  Virgin  (Me.  1865)  52.  But  if  so  accepted,  it  is  satisfaction. 

Evidence  may  rebut  this  presumption :  The  quo  anitno  it  was  accepted  is  mat> 

Sordamv.Lyman,  iyeazey(yt.  1864)  ter  of  /act,  which  the  court  cannot 

783.  take  to  itself,  and  exclude  the  jury  from 

But  the  law  will  not  raise  this  pre-  the  decision  of  it.      The  intent  may 

sumption  when  the  creditor  would  in  often  be  deduced  from  circumstances, 

ooQsequenoe  of  it  lose  his  security  or  though     nothing    positive    was    ex- 

lien:Pageti.  Hubbard, Sprague  (1857)  pressed:"  15  S.  &  B.  (Pa.  1826)  162. 
835 ;  Edwards  v,  Derrickson,  4  Dutch.        Weakley  v.  Bell  was  an  action  against 

(N.  J.  1859)  39 ;  Kidder  v,  Knox,  4  an  endorser  on  a  firm-note  of  Gray  & 

Hubbard  (Me.  1860)  551.    The  Kim-  Cauffman.  Some  time  after  its  maturity 

baU,  4  WaU  (U.  S.  Sup.  Ct  1865)  37.  Gray  gave  his  individual  notes  for  ap 

A  foTtiori,  where  the  note  does  not  amount  which  included  this  debt  to 
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the  plaintiffii  at  fifteen  and  thirty  dajB  eehred  in  payment  ei  a  fiim-liabifity 
respeotiyelj.  The  question  was  whe*  might  operate  as  a  8ati8&oti<m  ^ 
ther  these  new  notes  were  to  be  eon-  the  partnership-debt  if  soeh  vaa 
ndered  in  satb&otion  of  the  old  firm-  the  agreement  of  the  parlaee :  12 
note.  The  juiy  determined  that  they  Johns.  (N.  T.  Sapreme  Court  1815) 
were  taken  merely  as  eoUateral  seou-  409.  This  position  was  e<mtested,  and 
rity ;  and  the  endorser  was  therefore  the  dedsion  oyermled  in  Cole  v.  Smok- 
held  liable*  Kennedy,  J. :  "  Henee  it  ett,  on  the  general  ground  ruled  in 
appears  (from  a  full  review  of  the  Frisbie  v.  Lamed,  21  Wend.  (N.  T. 
authorities)  that  taking  a  new  note  for  1889)  450,  that  a  debtor^s  note  koked 
the  same,  debt  mentioned  in  the  old,  a  fresh  oonsideration,  and  could  net 
without  any  agreement  to  give  time  to  therefore  senre  as  the  groundwork 
the  drawer,  or  to  deliver  up  the  old  of  an  aoeord  and  satisfaction.  In 
note  to  him,  or  that  the  new  shall  be  this  view  the  firm-note  on  whieh 
taken  in  satisfaction  of  the  old  note,  the  partners  are  liable  m  toiido 
has  ever  been  considered  a  mere  col-  merely  promises  to  do  what  Uie  debtosa 
kteral  security,  which  does  not  affect  are  afaready  as  strongly  bound  to  do^ 
or  alter  the  original  liabilities  of  the  whereas  a  partner's  individual  note  for 
parties  on  the  old  note  in  any  respect  the  firm-Hability  outs  off  fVom  the  era* 
whatever.  The  case  also  of  Gould  v.  ditor  a  part  of  his  original  considera* 
Bobson  may  be  considered  as  having  tion ;  to  wit,  the  liability  of  the  other 
been  decided  with  a  view  to  the  re-  members  of  the  partnership :  1  Hill 
cognition  of  this  principle,  though  it  (N.  T.  1841)  516.  This  decision  was 
may  be  quesUonable  whether  the  court  affirmed  after  ftdl  consideration  in 
did  not  go  too  far  there  in  deciding  Waydell  v.  Luer,  5  Hill  (N.  Y.  1843) 
ihat  there  was  an  agreement  to  give  448.  The  authority  of  this  case  w«8 
time.  The  holder  of  the  bill,  upon  not,  however,  aequieseed  in,  but  quef- 
teceiving  a  part  of  it  at  maturity,  took  tioned  in  the  court  of  errors,  and  Uieve 
a  second  bill  for  the  residue,  payable  repudiated  by  the  senators :  Waydell 
at  a  future  day,  agreeing  to  hold  ike  v,  Luer,  8  Denio  (N.  T.  1846)  410. 
ordinal  hiU  as  a  security  until  the  §e-  Thus,  after  thirty-one  years  of  unsettled 
eond  eJiould  become  payable;  and  the  law,  New  York  has  returned  to  the  po> 
court  were  of  opinion  that  the  agree-  sition  which  she  originally  took  in 
ment  to  hold  the  original  bill  until  the  1815,  The  overthrow  of  Cole  v.  Sack- 
second  should  become  payable,  amount-  ett  earriea  with  it  Frisbie  v.  Lamedy 
«d  to  an  agreement  on  the  part  of  the  and  establishes  the  proposition  that  the 
holder,  not  to  sue  on  the  original  bill  debtor^a  promissory  note  is  sufficient  to 
until  the  second  should  become  pay-  extinguish  the  anteeedent  debt  ftr 
able,  and  consequently  the  drawer  was  which  it  was  given,  if  it  were  accepted 
thereby  released :"  9  Watts  (Pa.  1840)  on  that  nnderstandiag :  East  River 
278 ;  Merrick  «.  Boury,  4  Ohio  State  Bank  «.  Butterworth,  45  Barb.  (N.  Y. 
(1854)  60 ;  Leach  v.  Church,  15  Ohio  1866)  476. 

State  (1864)  169;  Powell «.  Bk>w,  84       In  Fisher  v.  Marvin  the  debtor  took 

Mo.  (1864)  485.  up  his  note  held  by  a  bank,  and  re- 

The  point  thus  decided  gave  rise  placed  it  by  another,  whieh  the  bank 

to  a  protracted  eontroversy  in  New  discounted.     This  renewal  was  held  by 

York.     In    Arnold  v.  Camp  it  was  the  court  to  be  an  extinguishment  el 

held,  also,  that  a  partner's  note  re-  the  debt:  47  Barb.  (1866)  159. 
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Afl  the  Talidity  of  the  note  has  been  intention  and  understanding  of  the 

reeognised,  it  may  be  satisfiiotaoB  if  the  parties,  and  siieh  intention  is  to  be  im- 

etidenoe  establish  such  an  understand-  plied  when  the  notes  of  a  third  person 

tag:  Coon  V.Brown,  13  lad. (1859)  150.  are  aooepted  in  payment  at  the  time 

The  note  or  other  secnrity  of  a  third  the  purchase  is  made,  for  it  is  nnder- 
person  is  likewise  presumed  to  be  taken  stood  as  an  exchange  or  barter;  but 
as  collateral  security — as  conditional  where  they  are  given  /or  a  pre-exitting 
payment,  that  is,  satisfaction  if  and  deht^  the  pre$umption  is  the  other  way^ 
when  paid.  Tyson  v.  Pollock,  1  Pa.  and  nothing  ghort  of  an  actual  agree- 
(1830)  375y  was  the  case  of  a  special  went,  or  tome  evidence  from  which  a 
rerdiety  from  which  it  appeared  that  positive  tn/erence  of  discharge  can  1$ 
partners  gave  their  individual  drafts  madcy  or  proof  of  fraud,  wiU  suffice: 
for  a  firm-liability.  The  court  treated  5  Casey  (Pa.  1857)  448 ;  Noel  v.  Mur- 
them  as  notes  of  third  persons,  and  ray,  3  Eer.(N.  T.  1855)  167;  Smithy. 
inferred  that  they  were  collateral  to,  Applegate,  1  Daly  (N.  Y.  1860)  91 ; 
and  not  in  satisfaction  of,  the  partner-  Blakely  v,  Jaoobsoui  9  Bosw.  (N.  Y. 
ihip  liability.  Mclntyre  «.  Kennedy  1861)  153;  Crane  v.  McDonald,  45 
was  a  case  stated,  in  which  defendants  Barb.  (N.  Y.  1817)  854 ;  Locke 
gave  their  own  check  and  that  of  a  v«  Maekinson,  14  La.  An.  (1869) 
stranger  in  payment  of  a  debt  due  to  861 ;  Oaib  v.  The  Osceola,  14  La.  An. 
the  plaintiff.  Stranger  stopped  pay-  (1859)  54 ;  Graham  v.  Sykes,  15  Id. 
ment  before  his  check  was  presented,  (I860)  49;  Kobinson  v.  Hurlburt,  5 
though  done  in  reasonable  time.  It  Shaw  (Yt.  1861)  115;  Citisens'  Bank 
was  held  that  they  were  not  taken  in  v.  Carson,  32  Mo.  (1862)  191 ;  How- 
satisfaction  of  the  debt,  but  as  collate-  *rd  v.  Jones,  33  Id.  (1863)  583 ;  Dev- 
lal  security.  Woodward,  J.:  "The  Kn  «.  Chamblin,  6  Minn.  (1861)  468; 
mere  acceptance  by  the  creditor  of  a  Keough  v,  McNitt,  Id.  513;  Phoenix 
negotiable  note  of  a  third  person  makes  Ins.  Co.  v.  Allen,  11  Mich.  (1863) 
it  but  collateral  security.  If  the  note  501 ;  White  i;.  Jones,  38  111.  (1865) 
be  taken  as  payment,  that  is  ordinarily  159. 

and  primd  facte  but  conditional  pay-  In  Lyon  v.  Northrup  the  acceptance 

ment.    But  the  note  will  operate  as  an  of  a  check  drawn  by  a  third  person  in 

immediate  and  absolute  satisf^tion  and  payment  of  a  judgment-debt  was  held 

iisohai^  of  the  debt  if  such  b^  the  tp  be  satisfaction :  17  Iowa  (1864)  8I4. 
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HARTLEY  and  Others  v.  MARE.    May  9. 

*"  After  action  brought^  the  defendant  exeented  a  deed  of  inspectonhip  under  i.  192  of  tb« 
Bankrupfeoy  Aot>  1861,  which  wai  doly  filed,  Ac,  before  Judgment  signed.  Ezecntion  was 
.afterwards  issued,  and  the  defendant's  goods  taken : — Held,  that  the  execution  so  issued  could 
not  be  made  arailable  without  the  leare  of  the  court  under  s.  198,  notwithstanding  the  defend- 
ant might  have  pleaded  the  deed. 

A  WRIT  under  the  Bills  of  Exchange  Act,  18  &  19  Vict  c.  67,  was 
issued  against  the  defendant  at  the  suit  of  the  plaintiffs  on  the  29th 
of  December,  1864,  for  149Z.  195.  9d.  principal  and  interest  due 
to  the  plaintiffs  as  drawers  of  a  bill  accepted  by  the  defendant.  The 
plaintiffs,  being  unable  to  effect  personal  service  of  the  writ,  on  the 
17th  of  January,  1865,  obtained  a  judge's  order  under  the  17th  sec- 
tion of  the  Common  Law  Procedure  Act,  1852,  for  leave  to  proceed 
as  if  personal  service  had  been  effected.  On  the  7th  of  February, 
judgment  was  signed  and  on  the  8th  a  fi.  fa.  issued,  under  which  the 
defendant's  goods  were  seized. 

On  the  8d  of  January,  1865,  the  defendant  executed  a  deed  of 
inspectorship  under  the  192d  section  of  the  Bankruptcy  Act,  1861, 
24  &  25  Yict.  c.  184,  the  validity  of  which  was  not  disputed,  which 
provided  for  his  carrying  on  his  business  under  inspection,  and  also 
contained  a  clause  making  the  deed  pleadable  in  bar  as  a  release.(a) 
This  deed  was  registered  under  the  Bankruptcy  Act  on  the  2d  of 
February. 

**861  *The  inspectors  on  the  11th  of  February  gave  notice  to  the 
-I  sheriff  of  their  claim,  whereupon  he  took  out  an  interpleader 
summons,  which  was  served  on  the  plaintiffs  and  the  claimants. 
The  interpleader  summons  came  on  to  be  heard  before  Byles,  J.,  on 
the  14th  of  February,  when  that  learned  judge  directed  that  the  she- 
riff should  withdraw,  upon  the  claimants  giving  security  or  bringing 
1652.  into  court, — the  validity  of  the  deed  and  all  questions  thereon 
being  referred  to  the  court.  After  some  delay,  the  165Z.  was  handed 
to  the  sheriff  of  Kent,  and  by  him  brought  into  court. 

B.  E,  Turner,  on  a  former  day  in  this  term,  obtained  a  rule  call- 
ing upon  the  inspectors  and  the  sheriff  to  show  cause  why  the  sum 
•871  ^^  ^^      ^''  ^      '  ^^^^  ^^*®  ®^  •motion,  should  not  respectively 
-'   be  paid  out  of  court  to  the  plaintiffs  or  their  attorneys,  out  of 
the  1652.  so  paid  into  coTirt  as  above  mentioned.    He  submitted  that, 

(a)  The  material  olaniei  of  the  deed  were  ai  foUowi : — 

**  And  the  said  erediton  do  aod  each  and  erery  of  them  doth  by  theae  preienta  girt  and  grant 
vnto  the  said  debtor  full,  free,  and  absolute  liberty  and  license  henoeforth  to  eonduot,  manage, 
and  carry  on  his  said  business,  and  to  collect,  get  in,  release,  and  dispose  of  all  his  real  and 
personal  estate  of  or  to  which  he  is  now  seised,  possessed,  or  entitled,  under  the  inspection  and 
subject  to  the  approbation,  direction,  and  control  of  the  said  inspectors  or  inspector,  during  the 

'  period  of  six  calendar  months  from  the  said  1st  day  of  January  instant" 

'*  And  it  is  hereby  further  agreed  and  declared,  that,  if  any  of  the  said  ereditors  shall  at  any 

^  time  whilst  these  presents  are  in  force  commence,  prosecute,  or  continue  any  action,  snlty  or 
other  proceedings  against  the  said  debtor,  in  respect  of  their  respective  debts,  claims,  or  de- 
mands, these  presents,  and  the  provisions  herein  contained,  shall  operate  and  have  the  same 
force  aod  effect  as  an  order  of  discharge  granted  to  the  said  debtor  under  the  Bankruptcy  Ae^ 
1861,  and  this  declaration  and  agreement  may  be  pleaded  and  used  in  bar  of  or  as  a  defence  or 
answer  to  every  such  action,  suit,  or  other  proceeding,  in  like  manner,  and  with  the  same  offset 
as  an  order  of  discharge  under  the  Bankruptcy  Act,  1861,  might  be  pleaded  and  used,  in  ease 
the  said  debtor  had  been  abjudicated  bankrupt  on  the  day  of  the  date  of  these  presents,  and 
had  obtained  hii  order  of  discharge  onder  suoh  abjudication.' 


»> 
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88  the  defendant  bad  an  opportunity  of  pleading  his  discharge  under 
the  deed,  and  omitted  to  avail  himself  of  it,  he  was  precluaed  from 
setting  it  up  now, — referring  to  Whitmore  v,  Wakerly,  8  Hurlst.  & 
Colt.  638. 

t/1  Brawn^  Q.  C,  and  Lanyan,  now  showed  cause,  upon  an  affidavit 
setting  out  the  material  clauses  of  the  deed,  and  averring  that  all  the 
requisitions  of  the  statute  had  been  complied  with,  so  as  to  entitle 
the  defendant  to  the  protection  thereby  conferred  on  compounding 
debtors.    The  inspectors  are  entitled  to  the  fund  in  court,  and  this 
rale  must  be  discharged.    The  deed  was  registered  on  the  2d  of 
February/  and  judgment  was  not  signed  until  the  7th ;  therefore,  it  is 
said,  the  defendant  might  have  pleaded  it,  and,  having  omitted  to  do 
so,  is  estopped  from  now  relying  upon  it.    To  that  argument  there 
are  two  answers.    In  the  first  place,  it  does  not  appear  that  the 
defendant  had  an  opportunity  of  pleading  the  deed.    The  twelve  days 
allowed  by  the  statute  for  the  defendant's  appearance  to  the  writ  had 
elapsed  before  the  registration  of  the  deed,  (a)    The  defendant,  there- 
fore^  could  not  have  pleaded  the  deed.    If  it  had  been  registered 
within  the  twelve  days,  there  might  have  been  something  in  the 
^argument.     But,  assuming  that  the  defendant  might  have  r^gg 
pieced  the  deed,  the  plaintiffs  are  precluded  by  the  197th  and   ^ 
198th  sections  of  the  Bankruptcy  Act,  1861,  from  availing  themselves 
of  their  execution.    The  197th  section  enacts,  that,  "from  and  after 
the  registration  of  every  such  deed  or  instrument  in  manner  aforesaid 
(ss.  192,  194),  the  debtor  and  creditors,  and  trustees,  parties  to  such 
deed,  or  who  have  assented  thereto  or  are  bound  thereby,  shall  in  all 
matters  relating  to  the  estate  and  effects  of  such  debtor  be  subject  to 
the  jurisdiction  of  the  Court  of  Bankruptcy,  and  shall  respectively 
have  the  benefit  of  and  be  liable  to  all  fhe  provisions  of  this  act,  in 
the  same  or  like  manner  as  if  the  debtor  had  been  adjudicated  a  bank- 
rupt, and  the  creditors  had  proved,  and  the  trustees  had  been  appointed 
creditors*  assignees  under  such  bankruptcy ;  and  the  existing  or  future 
trustees  of  any  such  deed  or  instrument,  and  the  creditors  under  the 
same,  shall,  as  between  themselves  respectively,  and  as  between  them- 
selves and  the  debtor  and  against  third  persons,  have  the  same  powers, 
rights,  and  remedies,  with  respect  to  the  debtor  and  his  estate  and 
e^ts,  and  the  collection  and  recovery  of  the  same,  as  are  possessed 
or  may  be  used  or  exercised  by  assignees  or  creditors  with  respect  to 
the  bankrupt,  or  his  acts,  estate,  and  effects  in  bankruptcy."     And 
the  198th  section  enacts,  that,  ^*  after  notice  of  the  filing  and  registra- 
tion of  such  deed  has  been  given  as  aforesaid,  no  execution,  seques- 
tration, or  other  process  against  the  debtor's  property  in  respect  of 
any  debt,  and  no  process  against  bis  person  in  respect  of  any  debt, 
other  than  such  process  by  writ  or  warrant  as  may  be  had  against  a 
debtor  about  to  depart  out  of  England,  shall  be  avaiktble  to  any  creditor 
or  claimant,  without  leave  of  the  court;  and  a  certificate  of  the  filing  and 

(a)  The  2d  feetion  of  the  18  A  19  Vict  o.  67  enacta  that  "a  Jadge  of  any  of  the  superior 
coarti  shall,  upon  application  within  the  period  of  twelve  days  from  saoh  lerrice,  give  lear« 
to  appear  to  such  writ,  and  to  defend  the  action,  on  the  defendant  paying  into  court  the  sum 
iodotsed  on  the  writ,  or  upon  affidavits  latisfaetory  to  the  judge  which  diiolose  a  legal  or 
equitable  defence,  or  such  facts  as  would  make  it  incumbent  on  the  holder  to  prove  ooosidcra* 
lioB,  or  such  other  facts  as  the  judge  may  deem  sufficient  to  support  the  application,  and  oa 
■oeh  terms  as  to  leeurity  or  otherwise  as  to  the  judge  may  seem  fit" 
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-  -  •  

registration  of  such  deed  under  ihe  hand  of  the  chief  registrar  and 

*891  *^^^  ^^^  ^^  ^^^  court  shall  be  atailable  Ho  the  debtor  for  all 
^  purposes  as  a  protection  in  bankruptcy."  The  '^  leave  of  tk% 
court"  here  means  leave  of  the  (hurt  tf  Bankruptcy, — Skilton  i^. 
Symonds,  18  G.  B.  N.  S.  418  (B.  0.  L.  B.  vol.  114),— and  that  has  not 
been  obtained.  If  the  defendant  had  been  arreted,  he  would  have 
been  at  once  discharged :  Leigh  i\  Pendlebury,  15  C.  B.  N.  S.  819, 
820(B.  C.  L.  B.  vol.  109);  Skilton  v.  Symonda,— which  last-men- 
taoned  case  virtually  overrules  Whitmore  v.  Wakerley,  8  Hurlst  St 
cut.  638.  It  is  for  the  plaintiff  to  apply  to  the  court  for  leave  to 
issue  process,  and  not  for  the  defendant  to  come  and  ask  protection. 
He  has  it  already  by  force  of  the  direct  words  of  the  statute.  Bell- 
house  V.  Mellor,  4  Hurlst.  &  N.  116,  is  a  distinct  authority  to  ^ow 
thM  the  inspectors  here  are  entitled  to  this  money.  The  facts  of  that 
case  were  these :— On  the  16th  of  July,  1848,  the  defendants,  who  were 
traders,  filed  in  the  Court  of  Bankruptcy  a  petition  for  arrangement^ 
praying  that  their  persons  and  property  might  be  protected  from  all 
process  until  further  order.  On  the  same  day,  a  commissioner  made 
an  order  which^  after  reciting  the  petition  and  prayer  for  protection 
until  further  order,  proceeded,-^'*  I  hereby  grant  such  protection,  and 
order  that  the  persons  and  property  of  the  petitioners  be  protected 
from  process  until  the  29th  cfJuly  nexi,^  and  the  commissioner  also 
thereby  appointed  a  meeting  on  the  29th  of  July,  at  12  o'clock  at 
noon,  for  toe  creditors  to  assent  to  or  dissent  from  the  proposed 
arrangement.  About  11  o'clock  in  the  forenoon  of  the  29th  of  July^ 
the  plaintiffs  took  in  execution  the  defendants'  goods  under  a  writ  of 
fi,  fa.  On  the  8d  of  August,  the  defendants  were  adjudicated  bank- 
rupts. It  was  held, — firsts  that  the  order  was  valid  within  the  211th 
section  of  the  Bankrupt  ListW  Consolidation  Act,  1849,  which  enables 
the  court  to  grant  protection  ''  until  further  order,"  and  to  renew 
*901  *^^^  same  from  time  to  time, — secondly,  that  the  protection 
-J  extended  to  the  whole  of  the  29th  of  July,— thirdly,  that,  the 
order  being  vahd,  the  assignees  under  the  bankruptcy  were  entitled 
to  the  proeeeds  of  the  execution.  That  case  was  confirmed  by  the 
Court  of  Queen's  Bench,  in  Williams  v.  Dray,  29  Law  J.,  Q.  B.  86. 

Luah^  Q.  C,  ana  R,  E.  Turner^  in  support  of  the  rule. — The  defend- 
ant might  have  pleaded  the  deed,  and  aid  not^  and  therefore  he  cannot 
now  set  it  up  against  the  plaintiffs'  judgment.  The  Sd  section  of  the 
Bills  of  Exchange  Act  enacts,  that,  ''after  judgment,  the  court  or  a 
judge  may,  under  special  circumstances,  set  aside  the  judgment,  and, 
if  necessary,  stay  or  set  aside  execution,  and  may  give  leave  to  appear 
to  the  writ,  and  to  defend  the  action,  if  it  shall  appear  to  be  reasona- 
ble to  the  court  or  judge  so  to  do,  and  on  such  terms  as  to  the  court 
or  judge  may  seem  just:"  so  that,  notwithstanding  the  lapse  of  the 
twelve  days,  the  defendant  still  might  have  set  up  this  deed,  if  it 
afforded  him  any  defence  to  the  action.  [Montagus  Smith,  J. — What 
do  you  suggest  the  defendant  should  have  pleaded  ?]  A  clause  in 
the  deed  which  has  been  held  equivalent  to  a  release:  Clapham  v. 
Atkinson,  4  Be^  k  Smith  722,  730;  Walker  v.  Nevill,  84  Law  J., 
Exch.  78 ;  Lyne  v.  Wyatt,  18  C.  B.  N.  S.  693  (B.  C.  L.  R.  vol.  114> 
This  is  not  an  application  to  the  discretion  of  the  court,  or  to  set  aside 
the  writ.    It  is  in  effect  an  interpleader  issue,  to  try  whether  the 
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execution-creditor  or  the  im^iectors  under  the  deed  be  entitled  to  the 
SQoney.  The  deed  contains  no  assignment  of  the  debtor's  property, 
therefore  it  stills  remains  in  him.  [Btles,  J. — The  IdSth  section  of 
the  Bankruptcy  Act,  1861,  puts  assignments  and  deeds  of  inspector- 
ship upon  the  same  footing.]  Whitmore  v,  Wakerley,  84  ^Law  ^^^^ 
J.,  Exch.  88,  is  precisely  in  point.  The  Lord  Chief  Baron  there  '• 
says, — **  Though  fraud  be  a  possible  result,  we  must  give  effect  to  the 
law  of  the  lana :  and,  as  the  defendant  did  not  plead  the  deed  when 
he  had  the  opportunity,  he  cannot  avail  himself  of  it  now.''  Aa 
aaditfi  querela,  which  was  an  application  to  the  equitable  jurisdiction 
€S  the  court,  did  not  lie  where  there  was  any  other  remedy  at  law, 
either  by  plea  or  otherwise :  Young  v.  Collet,  Sir  T.  Baym.  89.  And 
therefore  where  the  party  had  time  to  take  advantage  of  the  matter 
which  he  had  in  discharge  of  himself,  and  neglected  it,  he  could  not 
afterwards  be  relieved  by  audita  querela :  1  Bol.  Abr.  806  (C),  pi.  1 ; 
2  Wms.  Saund.,  notes  to  Turner  v,  Davies,  147  et  seq."  The  ques- 
tion decided  in  Skilton  v.  Syraonds,  18  C.  B.  N.  S.  418  (£.  C.  L.  R. 
▼oL  114),  is  quite  beside  that  which  arose  in  Whitmore  v.  Wakerley. 
The  198th  section  of  the  Bankruptcy  Act,  1861,  has  reference  only 
to  proceedings  where  the  sole  remedy  is  by  application  to  the  court. 
Bellhouse  v.  Mellor,  4  Hurlst.  &  N.  116,  stands  on  a  very  different 
footing:  there,  the  defendant  had  a  protection  in  bankruptcy;  and 
the  application  was,  to  set  aside  process  which  had  improperly  issued 
against  him.  Here  there  is  no  application  to  sat  asiae  the  process: 
and  the  ordinary  operation  of  a  writ  of  fi.  fa.  is,  to  vest  the  goods 
from  the  time  of  seizure  in  the  execution*creditor.  [Erlb,  C.  J.*-^ 
If  this  had  been  a  ca.  sa.,  instead  of  a  fi.  fa.,  the  sheriff  must  have 
released  the  defendant  on  production  of  the  certificate.]  It  appears 
from  the  affidavits  that  the  deed  in  question  was  executed  on  the  3d 
of  January,  registered  on  the  2d  of  February,  and  gazetted  on  the  Sd. 
It  does  not  appear,  therefore,  to  have  been  registered  within  the 
twenty-eight  days  allowed  by  the  194th  section.  [Broum, — The 
registrar  will  not  receive  the  deed  after  the  expiration  of  the  twenty- 
eight  days.  Eblb,  C.  J. — We  must  give  ^credit  to  the  act  of  r^ga 
the  officer.  He  has  forty-eight  hours  to  register  the  deed.  It  ^ 
may  have  been  delivered  to  him  on  the  81st  of  January.] 

Eble,  G.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  brought  by  a  creditor  against  Mare,  the  debtor.  After 
the  commencement  of  the  action,  the  debtor  executed  a  deed  of  inspect- 
orship, which  is  admitted  to  be  valid  under  the'  192d  section  of  the 
Bankruptcy  Act,  1861.  After  that  d^d  had  been  executed  and  regis- 
tered, and  a  certificate  of  registration  given  to  the  defendant,  judgment 
was  signed,  and  a  fi.  fa.  issued  by  the  plaintiffs,  under  which  the 
defendant's  goods  were  taken  in  execution.  The  inspectors  named  in 
the  deed  preferred  a  claim,  and  the  money  now  sought  to  be  obtained 
out  of  court  was  paid  in  by  them  under  an  interpleader  summons : 
and  we  are  now  called  upon  to  say  whether  the  execution-creditors 
or  the  inspectors  are  entitled  to  that  money.  I  am  of  opinion  that 
the  inspectors  are.  The  deed  is  one  which  gives  Mr.  Mare  all  the 
advantages  of  a  protection  in  bankruptcy.  My  judgment  turns  on 
the  198th  section  t>f  the  act»  which  provides  that,  ^*  afker  notice  of  the 
filing  and  registration  of  such  deed  has  been  given  aa  aforesaid,  no 
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execution,  sequestration,  or  otber  process  against  the  debtor's  property 
in  respect  of  any  debt,  and  no  process  against  his  person  in  respect 
of  any  debt,  other  than  such  process  by  writ  or  warrant  as  may  be 
bad  against  a  debtor  about  to  depart  out  of  England,  shall  be  availa* 
ble  to  any  creditor  or  claimant^  without  leave  of  the  court :  and  a 
certificate  of  the  filing  and  registration  of  such  deed  under  the  hand 
of  the  chief  registrar  and  the  seal  of  the  court,  shall  be  available  to 
the  debtor  for  all  purposes  as  a  protection  in  bankruptcy."  No  leave 
of  the  court  has  been  obtainea  here.  The  plaintiff  are  creditors 
*QS1   *^^^  h^ye  issued  an  execution  against  the  goods  of  the  debtor, 

-I   and  who  are  seeking  to  make  it  available  after  the  execution 
and  registration  of  a  deed  valid  under  the  act.    What  is  the  meaning 
of  this  general  enactment?    It  is  contended  that  it  is  confined  to 
judgments  obtained  after  the  execution  and  registration  of  the  deed. 
But  the  language  of  the  enactment  is  universal :  '*  no  execution  against 
the  debtor^s  property,  &;c.,  shall  be  available  to  any  creditor,  without 
leave  of  the  court."    I  think  this  process  cannot  be  available  to  the 
plaintiff,  and  that  the  money  in  question  must  be  handed  to  the 
inspectors,  whose  money  it  is.    The  words  are  general,  and  we  are 
bound  to  give  effect  to  them  according  to  their  plain  meaning.     The 
construction  which  we  put  upon  this  section  in  Skilton  v.  Symonds 
is  quite  consistent  with'our  present  decision.     We  have  been  pressed 
with  the  opinion  of  the  Court  of  Exchequer  in  Whitmore  v,  Wa- 
kerley,  34  Law  J.,  Exch.  88,  as  being  an  authority  the  otber  way. 
There,  however,  the  application  was  to  set  aside  the  fi.  fa.     Wakerley 
had  lost  the  benefit  of  the  deed  of  composition  by  having  omitted  to 
plead  it  when  he  had  an  opportunity.    The  judgment  here  will  not 
conflict  with  the  judgment  there  given,  if  what  the  court  meant  was, 
that  the  defendant  was  trying  to  avail  himself  on  motion  of  a  deed 
which  he  might  have  pleaded  but  had  omitted  to  plead.    The  defend- 
ant  was  seeking  to  set  aside  the  writ.     He  had  no  right  to  ask  the 
court  to  set  aside  the  writ.    It  was  perfectly  competent  to  the  plain- 
tiff there,  as  it  was  for  the  plaintiff  here,  to  go  on  to  judgment;  and, 
for  aught  I  know,  he  might  issue  a  fi.  fa.    But  the  moment  he  seeks 
to  put  the  sheriff  in  motion,  and  tries  to  make  the  execution  available 
either  against  the  property  or  the  person  of  the  debtor,  the  198th  sec- 
tion comes  into  operation ;  and  the  court  out  of  which  the  process 
*941   ^^^^^  ^^  ^  right  to  say  '*  You  shall  *not  make  your  writ  avail- 

-'  able  in  contravention  of  the  act  of  parliament,  I  do  not  think 
there  is  necessarily  any  conflict  between  Whitmore  v.  Wakerley  and 
the  present  case.  The  argument  as  to  laches  has  no  application  where 
a  third  party^s  interest  intervenes.  The  whole  of  tnese  enactments 
of  the  Bankruptcy  Act  from  192  to  199  are  framed  in  the  interest  of 
the  general  bouy  of  creditors,  against  one.  Here,  the  inspectors  inter- 
vene for  the  protection  of  the  creditors  generally.  Those  arguments, 
therefore,  which  would  be  good  as  against  the  defendant,  have  no 
relevancy  to  take  away  the  rights  of  the  general  body  of  the  creditors 
as  represented  by  the  inspectors. 

Btles,  J. — I  am  of  the  same  opinion.  I  rely  entirely  on  the  198th 
section  of  the  Bankruptcy  Act,  1861,  which  provides  that,  after  notice 
of  the  filing  and  registration  of  such  deed  has  be^n  given  as  afore- 
said, no  execution,  sequestration,  or  other  process  against  the  debtor's 
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property  in  respect  of  any  debt,  and  no  process  against  his  person  in 
respect  of  any  debt,  shall  be  available  to  any  creditor,  without  leavo 
of  the  court.  The  affidavits  in  this  case  show  that  all  the  prelimina* 
lies  have  been  duly  observed ;  and  therefore  by  the  express  words  of 
the  statute  the  plaintifi^'  execution  is  not  to  be  available  to  help  them 
to  the  165/.  or  any  part  thereof.  I  must  confess  I  do  not  see  any  conflict 
between  the  decision  of  the  Exchequer  in  Whitmore  v.  Wakerley  and 
tbat  to  which  we  are  coming  here.  A  writ  of  execution  may  be  in 
force  and  perfectly  valid  until  it  is  sought  to  make  it  available  b^ 
seizure.  It  might  be  prejudicial  to  the  plaintif&'  interest  to  have  it 
set  aside.  We  are  not  asked  to  set  aside  the  fi.  fa.  here :  all  we  are 
asked  to  do,  is,  to  say  that  the  plaintiiis'  execution  shall  not  be  made 
available  in  defiance  of  the  198th  section  of  the  statute. 

*K£ATiKO,  J. — I  am  of  the  same  opinion.  If  we  were  to  r^g^ 
make  this  rule  absolute,  we  should  be  doing  precisely  that  '- 
which  the  198th  section  says,  shall  not  be  done,  namely,  making  the 
fi.  fa.  of  the  plaintiffs  available  against  the  goods  of  the  debtor  after 
all  the  conditions  prescribed  by  the  statute  have  been  duly  complied 
with,  and  thug  giving  to  one  creditor  money  which  the  law  says  shall 
be  distributed  amongst  the  general  body. 

Montague  Smith,  J. — I  am  of  the  same  opinion.  The  198th  sec- 
tion of  the  Bankruptcy  Act,  1861,  is  perfectly  general  in  its  terms, 
and  cannot,  I  think,  be  read  as  the  counsel  for  the  plaintifib  suggest 
it  should  be  read.  Taking  the  197th  and  the  198th  sections  together, 
I  agree  with  my  Brother  Keating,  that,  if  we  were  to  make  this  rule 
absolute,  we  should  be  making  the  execution  of  the  plaintifis  availa- 
ble for  a  purpose  for  which  the  statute  says  it  shall  not  be  made 
available. 

Eble,  C.  J. — We  think  there  were  fair  grounds  for  contesting  the 
matter,  and  therefore  that  there  should  be  no  costs. 

Bule  discharged,  without  costs. 


♦LOCK  V.  HENBY  FURZE,  Executor  of  JOHN  FURZE,  r^gg 

deceased.    May  11.  ^ 

1.  Tbe  rola  in  Flareaa  v.  Thornhill,  2  W.  BIa.  1078,  that,  where  a  contract  of  lale  of  real 
•state  goei  off  in  eonseqnenoe  of  a  defect  in  the  vendor*!  title,  the  vendee  ii  not  entitled  to 
daaagee  /or  tk^  low  of  (Km  bargain,  does  not  apply  to  the  oaee  of  a  lease  granted  by  one  who 
has  no  title  to  grant  iU 

2.  And  it  makes  no  diflforenoe  that  the  lease  is  a  lease  in  reversion,  and  not  in  possession,— 
at  all  eTents,  where  the  lessee  is  already  in  possession  of  the  premises  under  a  valid  sobsisting 
lease. 

3.  A  plea  to  an  notion  for  breaeh  of  the  covenant  for  qniet  enjoyment  in  such  a  lease, — tbat 
the  plaintiff  never  had  or  entered  into  possession  of  the  demised  premises  nnder  or  by  virtno 
of  the  lease,— held  bad,  as  attempting  to  put  in  issue  matter  neither  expressly  nor  impliedly 
alleged  in  the  declaration. 

4.  A.  was  in  possession  of  premises  under  a  lease  from  6.  which  would  expire  on  the  4tlfc 
of  December,  1864.  In  February,  1860,  A.,  in  consideration  of  a  premium  of  400^;  obtained 
from  B.  a  farther  lease  of  the  same  premises  for  twtMty-one  yar§  and  twenty>one  days,  to  com- 
mence from  the  expiration  of  the  former  lease.  On  the  death  of  B.,  in  1863,  it  was  found 
that  B.  WM  only  tenant  for  life,  with  power  to  grant  leases  tn  poweMion,  and  not  in  reversion, 
nd  conseqaently  that  the  lease  so  granted  by  him  to  A.  in  February,  1860,  was  void.  A. 
thwiopoB  obtained  from  the  reversioners  a  fresh  lease  for  secea  yart,  at  a  considerable  increast 
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of  Mnt>  And  laod  C.  (B.'i  azeentor)  apon  the  eoTenant  for  quiot  enjojnioot  eonUined  in  Uit 
Toid  lease : — 

Held,— upon  the  authority  of  WllUami  v.  Barrell,  1  C.  B.  402,— that  A.  was  entitled  to 
reeover  (besidei  the  4002.  premium  and  the  eosta  of  preparing  the  Toid  lease)  the  differeooe  in 
Talue  between  the  term  professed  to  be  granted  to  him  by  that  lease  and  the  seven  years'  term 
whioh  be  obtained  from  the  rerersioners. 

5.  Held,  also,  that,  in  estimating  the  ralne  of  the  term  which  the  lessee  had  lost,  it  was  not 
competent  to  the  jury  to  giro  10  per  cent  in  addition,  as  on  a  compulsory  sale,  by  analogy  to 
the  practice  in  the  case  of  lands  taken  by  a  railway  or  other  pnblic  company. 

6.  Oonnsel's  and  snireyors'  fbes  for  adrising  on  title,  Ao,  not  allowed  as  part  of  the  eoitt 
of  a  lease. 

This  was  an  action  for  the  breach  of  a  covenant  for  quiet  enjoy- 
ment contained  in  a  lease. 

The  first  count  of  the  declaration  stated,  that  by  an  indenture  made 
the  14th  of  February,  1860,  between  John  Furze,  since  deceased,  of 
the  one  part,  and  the  plaintiff  of  the  other  part,  it  was  witnessed,  that, 
for  and  in  consideration  of  the  sum  of  4002.  to  the  said  John  Furze 
paid  by  the  plaintiff,  the  receipt  whereof  the  said  John  Furze  did 
thereby  acknowledge,  and  also  for  and  in  consideration  of  the  cove- 
nant for  insurance  against  loss  or  damage  by  fire  thereinafter  contained, 
and  of  the  rent  thereinafter  reserved  and  made  payable,  and  of  the 
covenants,  clauses,  provisoes,  conditions,  and  agreements  thereinaft^er 
mentioned  and  contained,  and  which  by  or  on  the  part  and  behalf 
of  the  plaintiff,  his  executors,  administrators,  and  assigns,  were 
^1^  *to  be  paid,  kept,  done,  observed,  and  performed,  he  the  said 
^  John  Furze  by  the  said  indenture  did  demise  and  lease  unto  the 

Slaintiff  a  piece  or  parcel  of  ground,  with  the  messuage,  tenement,  or 
welling-house  thereon  erected  and  built,  situate,  standing,  and  being 
in  St.  James's  street,  in  the  parish  of  St.  James,  in  the  city  of  West- 
minster, and  numbered  6,  with  the  erections  and  building  behind  the 
same  at  the  bottom  of  the  yard  or  garden,  with  tW  appurtenances. 
To  have  and  to  hold  the  said  premises  thereby  demised,  with  the 
appurtenances,  unto  the  plaintiff,  his  executors,  administrators,  and 
assigns,  from  the  4th  of  December,  1864,  at  which  time  an  existing 
lease  of  the  said  premises  would  expire,  for  and  during  and  unto  the 
full  end  and  term  of  twenty-one  years  and  twenty-one  days  from 
thence  next  ensuing  and  fully  to  be  complete  and  ended,  yielding 
and  paying  therefor  unto  the  said  John  Furze,  his  heirs  and  assigns, 
for  the  first  twenty-one  days  of  the  said  term  the  rent  or  sum  of  101., 
and  yielding  and  paying  every  year  during  the  remainder  of  the  said 
term  thereby  granted  the  clear  yearly  rent  or  sum  of  175Z. ;  such 
respective  rents  to  be  free  and  clear  of  and  from  the  land-tax,  sewers- 
rate,  main-drainage-rate,  and  all  other  taxes,  rates,  charges,  assess- 
ments, or  impositions  whatsoever:  And  the  said  John  Furze  did 
thereby  covenant,  promise,  and  agree  to  and  with  the  plaintiff  his 
executors,  administrators,  and  assigns,  that  the  plaintiff,  his  exe- 
cutors, administrators,  and  assigns,  paying  the  said  yearly  rent 
thereby  reserved,  and  observing,  performing,  fulfilling,  and  keeping 
all  and  singular  the  covenants,  clauses,  provisoes,  conditions,  and 
agreements  therein  contained,  and  which  on  his  and  their  parts  and 
behalves  were  and  ought  to  be  paid,  observed,  performed,  fulfilled, 
and  kept,  according  to  the  true  intent  and  meaning  of  the  said  inden- 
ngg-i  ture,  should  and  might  peaceably  and  quieUy  have,  hold,  *use, 
-^  occupy,  possess,  and  enjoy  the  said  piece  or  parcel  of  groun^ 
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messuage  or  tenement,  and  all  and  singular  otiier  the  premises  thereby 
demised,  with  the  appartenances,  for  and  during  the  said  term  of 
twenty-one  years  and  twenty-one  days  thereby  granted  as  aforesaid, 
without  the  lawful  let,  suit,  trouble,  denial,  interruption,  molestation, 
or  disturbance  of  or  by  the  said  John  Furze,  his  heirs  or  assigns,  or 
any  of  them,  or  any  person  or  persons  whomsoever  lawfully  claiming 
or  to  claim  by,  from,  through,  under,  or  in  trust  for  him,  them,  or 
any  of  them :  Averment,  that  all  conditions  were  fulfilled,  and  all 
things  happened,  necessary  to  entitle  the  plaintiff  to  maintain  this 
action  for  the  breach  thereinafter  mentioned ;  yet  that,  after  the  mak- 
ing of  the  said  indenture,  and  before  this  suit,  and  before  and  during 
the  said  term,  one  Frances  Yickers,  then  lawfully  claiming  the  said 
demised  premises  through  ^nd  under  the  said  John  Furze,  deceased, 
and  having  a  good  title  to  the  same,  and  to  the  possession  thereof, 
through  and  under  him,  claimed  and  demanded  the  said  demised 
premises  of,  from,  and  against  the  plaintifiT,  and  threatened  to 
oust  him  from  the  possession  and  enjoyment  thereof,  whereby  the 
plaintiff  could  not  and  did  not  peaceably  or  quietly  have,  hold,  use, 
occupy,  possess,  or  enjoy  the  said  premises  by  the  said  indenture  ;, 

demised,  with  the  appurtenances,  for  or  during  the  said  term  thereby  S^ 

mnted,  or  any  part  thereof,  without  the  lawful  let,  suit,  trouble, 
denial,  interruption,  molestation,  and  disturbance  of  the  said  Frances 
Yickers,  so  lawfully  claiming  through  and  under  the  said  John  Furze, 
deceased,  as  aforesaid ;  and  that,  by  reason  of  the  premises,  the  plain-  , 

tiff  was  forced  and  obliged  to  and  did  take  and  accept  a  lease  or 
appointment  of  the  said  premises  from  the  said  Frances  Yickers  for 
the  term  of  seven  years  from  the  26th  of  December,  1864,  at  an 
increased  rent  of  8002.  *a  year,  and  was  put  to  great  trouble  and  r^gg 
expense  and  costs  in  obtaining  such  lease  or  appointment,  and  ^ 
had  also  lost  the  benefit  of  the  said  lease  granted  by  the  said  John 
Furze,  deceased,  and  of  the  said  sum  of  4002.  paid  for  the  same. 

There  was  also  a  count  charging  the  defendant  as  executor  for 
money  payable  by  him  as  executor  as  aforesaid  to  the  plaintiff  for 
money  received  by  the  said  John  Furze  in  his  lifetime  for  the  use  of 
the  plaintiff.    Claim,  30002. 

The  deFendant  pleaded  to  the  first  count  of  the  declaration,  that  the 
said  deed  in  that  count  mentioned  was  not  the  deed  of  the  said  John 
Furze,  as  alleged, — Secondly,  to  the  said  first  count,  that  the  plaintiff 
never  had  or  entered  into  possession  of  the  said  demised  premises 
under  or  by  virtue  of  the  said  lease,  as  alleged, — Thirdly,  to  the  said 
first  count,  that  the  said  Frances  Yickers  did  not  claim  the  said  pre- 
mises, nor  had  she  a  good  title  thereto,  nor  to  the  possession  thereof, 
through  or  under  the  said  John  Furze,  deceased,  as  alleged, — Fourthly, 
to  the  said  first  count,  that  the  said  Frances  Yickers  did  not  claim  or 
demand  the  said  premises  from  the  plaintiff,  nor  threaten  to  oust  him 
from  the  possession  or  enjoyment  thereof,  as  alleged, — Fifthly,  to  the 
last  count,  except  as  to  the  sum  of  4172.,  parcel  of  the  money  claimed, 
that  the  said  John  Furze  never  was  indebted,  as  alleged, — Sixthly, 
as  to  the  said  excepted  sum  of  4172.,  the  defendant  as  such  executor 
as  aforesaid  brought  the  same  into  court,  &c. 

The  plaintiff  joined  issue  upon  all  the  pleas.  He  also  demurred 
to  the  second  plea,  the  ground  of  demurrer  alleged  in  the  margin 
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being,  '*  that  the  plaintiff  is  entitled  to  maintain  the  action,  even 
though  he  should  never  have  had  possession  under  the  lease  in  ques- 
tion,"   Joinder. 

*1001  ^^^  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  *in  Lon- 
-I  don  after  last  Hilary  Term,  when  the  following  facts  appeared 
in  evidence : — The  plaintiff  was  in  possession  of  certain  premises  in 
St.  James's  under  a  lease  from  the  testator  John  Furze,  bearing  date 
the  9th  of  February,  1838,  which  would  expire  on  the  4th  of  Decem- 
ber, 1864,  at  the  yearly  rent  of  150t  On  the  14th  of  February, 
1860,  he  obtained  from  him  a  further  lease  of  the  same  premises  for 
twenty-one  years  and  twenty-one  days  from  the  expiration  of  the  for- 
mer lease,  at  the  yearly  rent  of  1762.  This  lease  contained  a  cove- 
nant on  the  part  of  John  Furze,  that  the  plaintiff,  his  executors,  &c^ 
paying  the  rent,  &c.,  ''  should  and  might  peaceably  and  quietly  have 
and  enjoy  the  demised  premises  for  and  during  the  said  term  of 
twenty-one  years,  &c.,  thereby  granted,  without  any  lawful  let,  suit, 
trouble,  denial,  interruption,  molestation,  or  disturbance  of  or  by  the 
said  John  Furze,  his  heirs  or  assigns,  or  any  of  them,  or  any  persoa 
or  persons  whomsoever  lawfully  claiming  or  to  claim  by,  from, 
through,  under,  or  in  trust  for  him,  them,  or  any  of  them.'* 

In  May,  1863,  John  Furze  died.  The  defendant  was  his  executor. 
In  November,  1863,  the  plaintiff  received  an  intimation  on  behalf 
of  one  Frances  Yickers,  a  daughter  of  the  deceased,  that  the  lease  of 
the  14th  of  February,  1860,  was  a  void  lease,  and  would  not  be  recog- 
nised. It  appeared,  that,  on  the  marriage  of  Frances  Yickers  in 
1841,  the  testator  had  settled  the  premises  in  question  upon  her  and 
the  issue  of  the  marriage,  reserving  to  himself  a  life-interest,  with 
power  to  grant  leases  for  any  term  not  exceeding  twenty -one  years, 
to  take  effect  in  possession,  and  not  in  reversion  or  by  way  of  future  interest 

After  much  negotiation  it  was  ultimately  arranged  that  the  plaintiff 

should  have  a  new  lease  of  the  premises  granted  to  him  by  Frances 

Yickers  and  her  husband  for  seven  years  from  Christmas,  1864,  in 

«iAii  ^consideration  of  a  premium  of  4002.  and  a  yearly  rent  of 

^^^J  8002. 

The  plaintiff  thereupon  brought  this  action  against  the  defendant  as 
the  executor  of  John  f  urze,  claiming  by  way  of  damages  the  difference 
in  value  between  the  void  lease  and  the  new  lease  from  Yickers  and 
wife,  and  also  the  4002.  which  he  bad  paid  by  way  of  premium  to 
John  Furze  for  the  void  lease,  and  652.,  the  expenses  he  alleged  he 
had  been  put  to  in  consequence  of  the  breach  of  the  covenant  for 
quiet  enjoyment  contained  in  that  lease.  Of  this  latter  sum,  482.  was 
the  amount  of  the  expense  which  the  plaintiff  had  incurred  in  the 
preparation  of  and  in  attempting  to  support  the  void  lease  (202.  of  it 
consisting  of  counsel's  and  surveyors'  fees),  and  172.  the  expense  of 
the  seven  years'  lease. 

On  the  part  of  the  defendant  it  was  insisted,  upon  the  authority  of 
Flureau  v.  Thornhill,  2  W.  Bla.  1078,  and  other  cases,  that  the  plaintiff 
was  not  entitled  to  recover  any  damages  for  the  loss  of  his  bargain ;. 
and  that  all  he  was  entitled  to,  was,  to  have  back  the  premium  he  had 
paid  for  the  void  lease,  and  the  172.  costs  of  preparing  that  lease, — 
which  sums  had  been  paid  into  court. 

For  the  plaintifl^  it  was  submitted  that  he  was  entitled  to  be  reim- 
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bursed  all  he  bad  lost  by  the  testator's  breach  of  contract,  viz. 
the  difference  between  the  market*Value  of  the  new  lease  and  the  lease 
he  had  lost,  including  the  cusipinarry  addition  of  10  per  cent,  for 
compulsory  sale,  and  also  all  the  ey{)i)n9es  he  had  incurred. 

His  Lordship  ruled  that  the  plardtiff^jwras  entitled  to  recover  the 
difference  between  the  value  of  the  s€v^*'Years'  lease  and  the  price 
which  the  reversionary  lease  would  have' jeSshed  in  the  market 

The  jury,  assessing  the  value  of  the  revejsipnary  *lease  on  r*i no 
the  6  per  cent,  tables,  found  the  difference  'o£-3bilue  between  •• 
the  two  leases  to  be  13202. ;  to  which  they  addcd'T37/.,  being  10  per 
cent  for  compulsory  sale,  and  652.  for  the  expenses':  and  they  accord- 
ingly returned  a  verdict  for  the  plaintiff  for  1522{.  y     « 

Bovill,  Q.  C,  on  a  former  day  in  this  term,  obtained.vtule  to  show 
cause  why  the  verdict  for  the  plaintiff  on  the  second  and^oarth  pleas 
should  not  be*set  aside,  and  instead  thereof  a  verdict* lie  eY)tered 
thereon  for  the  defendant,  pursuant  to  leave  reserved,  on  the*  gri!rund 
that  the  facts  proved  at  the  trial  did  not  entitle  the  plaintiff  tc>*Vv^- 
diet  upon  those  pleas:  and  why  the  damages  should  not  be  redue^cl 
to  nominal  damages,  or  to  such  sum  as  the  court  might  direct,  on  the 
grounds  that  the  plaintiff  was  not  entitled  to  recover  more  than  the 
sum  of  4002.  he  bad  paid,  and  the  172L  expenses,  which  two  sums  the 
defendant  had  paid  into  court,  and  that  he  lost  nothing  but  what  he 
had  paid ;  that  he  was  not  entitled  to  recover  the  652.,  the  costs,  &q., 
of  the  second  lease,  or  any  part  of  it;  that  the  plaintiff  must  have 
paid  the  costs  of  one  lease,  and  that  be  was  not  entitled  to  throw  those 
costs  or  any  of  them  upon  the  defendant;  and  that  the  plaintiff 
was  not  entitled  to  the  10  per  cent,  which  the  jury  gave  as  upon  a 
compulsory  sale :  Or,  why  a  new  trial  should  not  be  had,  on  the  ground 
that  the  learned  judge  misdirected  the  jury  in  telling  them  that  the 

{plaintiff  was  entitled  to  recover  the  difference  in  value  between  the 
ease  which  was  avoided  and  the  lease  which  was  granted,  and  that  the 
plaintiff  was  entitled  to  recover  the  651 ;  and  also  in  directing  them 
that  the  plaintiff  was  entitled  to  recover  the  10  per  cent  claimed  as 
upon  a  compulsory  sale;  and  that  the  learned  judge  ought  to  have 
directed  the  jury  that  the  plaintiff  was  not  entitled  to  recover  those 
several  matters  respectively. 

*Lu8h,  Q.  C,  J.  Brawn,  Q.  C,  and  Archibald,  showed  cause.(a)  r«i  aq 
—The  main  question  is,  to  what  measure  of  damages  the  plain-  '- 
tiff  is  entitled  for  the  testator^s  breach  of  the  covenant  for  quiet 
enjoyment.  It  will  be  contended  on  the  part  of  the  defendant,  that, 
under  the  circumstances,  he  is  only  liable  for  the  amount  of  the  pre- 
mium paid  by  the  plaintiff  for  the  void  lease,  and  the  costs  he  was 
?ot  to  in  obtaining  it,  by  analogy  to  the  rule  laid  down  in  Flureau  v. 
'hornhill,  2  Sir  W.  Bla.  1078,  and  adopted  in  subsequent  cases,  that, 
where  a  contract  for  the  sale  of  real  estate  goes  off  by  reason  of  the 
vendor's  defect  of  title,  the  vendee  is  entitled  to  no  compensation  for 
the  loss  of  the  bargain.  The  transaction  here,  however,  went  beyond 
a  mere  bargain.  There  was  an  absolute  conveyance,  with  a  covenant 
for  quiet  enjoyment  If  the  lease  of  February,  1860,  had  bes;un  to 
run  before  the  defect  of  title  was  discovered,  beyond  all  question  the 
plaintiff  would  have  been  entitled  to  recover  damages  for  what  he 

(a)  It  WAS  agreed  that  the  demurrer  ihould  be  ergned  with  the  mle. 
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had  lost.  That  is  so  distinctly  laid  down  by  this  court  in  Williams  v 
Burrell,  1  C.  B.  402  (E.  G.  L.  R.:Vol.  60).  Can  it  make  any  difference 
that  the  lease  was  to  commence  .at  ^.future  time,  that  it  was  merely  an 
interesse  termini?  It  is  subpiitbdd  not.  An  interesse  termini  is  an 
interest  that  is  saleable  and.  ckpable  of  being  assigned  or  bequeathed : 
and  it  would  be  assets  in  't}>b,hands  of  an  executor :  notes  to  Took  v, 
Glascock,  1  Wma.  Sauifd.%^0  g,  n.  (1).  Although  this  was  but  an 
interesse  termini,  yet/^i^g  by  deed,  it  vested  an  interest  in  the  lessee 
immediately;  anetf^f^'Was  not  necessary  for  that  purpose:  see  Bac. 
Abr.  Leases  and  imna/ar  Years  (N);  Blatchford,  app.,  Cole,  resp.,  5  C. 
B.  N.  S.  514,(B.'e:L.  E.  vol.  94).  Harrison  v.  Blackburn,  17  C.  B. 
N.  S.  678  (E.  C;..L.  E.  vol.  112).  [Byles,  J.— Some  of  the  incidents 
*104T   of.'an'itfteresse  *termini  are  mentioned  in  Sheppard's  Touch- 

J  8(Wfl0'267,  and  note  (e)  thereon  by  Atherley.]  Although  the 
generid  riile,  is,  that,  where  a  contract  of  sale  goes  off  for  want  of  title 
in.<ih()*v^ndor,  the  vendee  is  only  entitled  to  recover  the  deposit  and 
ioWtist,  with  costs  of  investigating  the  title,  that  rule  was  held  in 
'EBQplcins  V.  Grazebrook,  6  B.  &  C.  81  (E.  C.  L.  R.  vol.  13),  9  D.  4;  B. 
22  (E.  C.  L.  B.  vol.  22),  and  in  Bobinson  v.  Harman,  1  Exch.  850,  not 
to  apply  where  the  vendor  at  the  time  of  the  contract  knew  that  he 
had  no  title.  In  the  last-mentioned  case,  Parke,  B.,  says :  "  The  rule 
of  the  common  law  is,  that  where  a  party  sustains  a  loss  by  reason  of 
a  breach  of  contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed  in 
the  same  situation  with  respect  to  damages  as  if  the  contract  had  been 
performed.  The  case  of  Vlureau  v.  Thornhill  qualified  that  rule  of 
the  common  law.  It  was  there  held,  that  contracts  for  the  sale  of  real 
estate  are  merely  on  condition  that  the  vendor  has  a  good  title ;  so 
that,  when  a  person  contracts  to  sell  real  property,  there  is  an  implied 
understanding,  that,  if  he  fail  to  make  a  good  title,  the  only  damages 
recoverable  are  the  expenses  which  the  vendee  may  be  put  to  in 
investigating  the  title.  The  present  case  comes  within  the  rule  of 
the  common  law ;  and  I  am  unable  to  distinguish  it  from  Hopkins  v. 
Grazebrook."  Hopkins  v.  Grazebrook  and  Bobinson  v,  Harman  are 
recognised  in  Poun.sett  v.  Fuller,  17  C.  B.  660.(a)  Where  a  lease  is 
granted,  the  riglits  of  the  parties  are  regulated  by  the  covenants :  it 
rests  no  longer  in  contract.  Except  for  some  technical  purposes, — to 
maintain  trespass,  for  instance,  entry  is  not  necessary  to  perfect  the 
lessee's  title,  or  to  enable  him  to  sue  for  a  breach  of  covenant.  In  Doe 
d.  Bawlings  v.  Walker,  5  B.  4;  C.  Ill,  118  (E.  C.  L.  B.  vol.  11),  7  D. 
&  E.  487  (E.  C.  L.  E.  vol.  16),  Bay  ley,  J.,  says:  ''The  right  upon  a 
*1051   ^^^^  ^  commence  in  *pr»senti,  is, — except  under  the  Statute  of 

-'  Uses, — until  entry,  an  interesse  termini  only,  and  so  is  the 
right  upon  a  lease  to  commence  in  future;  and  the  same  rules  are 
applicable  to  both.  Each  is  a  right  only,  not  an  estate.  The  whole 
estate,  notwithstanding  such  right,  is  in  the  lessor.  In  neither  case 
will  a  conveyance  by  the  lessee  to  the  lessor  operate  as  a  surrender, 
nor  will  a  release  from  the  lessor  to  the  lessee  operate  by  way  of 
enlarging  the  estate.  The  right  may  be  granted  away  as  a  right,  or 
extinguished  by  a  release,  but  it  cannot  be  conveyed  as  an  estate ;  and 
the  lessee  may  extinguish  it  by  a  release  to  the  lessor,  but  it  has  all 

(a)  Ponnieit  r.  Fuller .  reo«ired  the  asaent  of  the  Bzrheqner  ChAmber  In  Sikes  e.  Wfld,  4 
Beit  A  Smith  431  (E.  C.  L«  B.  voL  116). 
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the  properties  and  eonseqaenoes  of  a  right  odIj,  and  not  an  estate. 
Upon  an  ordinary  lease,  to  oommenoe  instanter,  the  lessee  has  at  com- 
mon lav  an  interesse  termini  only  till   entry:   Co.  Litt.  46  b:   a 
release  to  him  before  entry,  to  increase  the  estate  is  not  good :  Go. 
Litt  46  b,  270  a :  nor  can  the  lessor  grant  away  the  estate  by  the 
name  of  the  reversion,  for,  before  possession  by  the  lessee,  there  is  no 
reversion  in  the  lessor:  Go.  Litt.  270  a:  nor  can  the  lessee  surrender 
the  term :  (a)  and  in  the  case  of  a  lease  to  commence  in  fnturo,  all  the 
oommon-law  rules  of  an  ordinary  lessee  before  entry  apply.''    To  the 
same  effect  is  Bac.  Abr.  Leqsea  and  TermBfor  Tears  (M.)    In  Smith  v. 
Gompton,  8  B,  &  Ad.  407,  the  defendant  convened  premises  to  the 
plaintiff,  and  covenanted  jfor  good  title ;  an  action  of  formedon  was 
afterwards  brought  against  the  plaintiff  by  a  party  having  better  title, 
and  the  plaintiff  compromised  it  for  650/. :  and  it  was  held  that  the 
plaintiff^  in  an  action  for  the  breiach  of  covenant,  might  recover  the 
whole  sum  so  paid,  and  his  costs  as  between  attorney  and  client  in  the 
compromised  suit,  though  he  had  given  no  notice  of  that  suit  to  the 
defendant.    Where  the  lessor  covenants  that  he  *will  do  nothing  r^i-t  a/» 
to  prevent  the  enjoyment  of  the  demised  premises  by  the   ^ 
lessee,  he  as  much  deprives  the  latter  of  the  value  of  hjs  estate  and 
breaks  his  covenant  by  preventing  the  lessee  from  entering  as  by 
causing  him  to  be  evicted  after  entry.     This  doctrine  was  set  up  in 
the  case  of  a  mortgage  of  a  leasehold  by  assignment,  in  Williams  v. 
Bosanquet,  1  Brod.  k  B.  238  (£.  G.  L.  B.  vol.  6),  S  J.  B.  Moore  500 
(£.  G.  L.  B.  voL  4X  where  the  whole  argument  is  exhausted.    Entry 
and  possession  are  not  traversable:  2  Ghitt.  PL,  7th  edit.  892  {t). 
According  to  Williams  v.  Burrell,  1  G.  B.  402  (E.  G.  L.  K.  vol.  60), 
if  the  plaintiff  had  entered,  it  is  conceded  that  he  would  have  been 
entitled  to  recover.    Is  he  the  less  entitled  because  he  has  by  the 
default  of  the  lessor  been  prevented  iVom  taking  possession  ?    Besides, 
the  plaintiff  had  as  much  possession  as  it  is  possible  for  a  man  to  have 
of  a  void  lease.    His  original  lease  expired  on  the  4th  of  Decemberi 
1864;  and  the  lease  by  the  reversioners  commenced  at  Ghristmas; 
there  were,  therefore,  twenty-one  days  uncovered  by  either  of  those 
leases,  and  the  plaintiff  remained  in  possession.     The  objection  on  the 
other  side  would  have  been  equally  good,  if  the  plaintiff  had  been  in 
possession  for  ten  years  under  the  lease  of  February,  1860.    In  Piatt 
on  Leases  326,  it  is  said:  '*  To  qualify  a  party  to  support  an  action 
on  this  covenant," — the  covenant  for  quiet  enjoyment,—''  some  posi- 
tive act  of  molestation,  or  some  deed  amounting  to  a  prohibition  of 
enjoyment,  must  be  proved :  it  is  from  the  commission  of  an  absolute 
disturbance,  or  from  a  prevention  of  enjoyment,  not  from  an  omission 
to  perform  something  which,  if  executed,  might  add  to  the  security  of 
the  possession,  that  a  breach  arises:  mere  passive  neutrality  is  insuf- 
ficient to  give  the  covenantee  a  right  of  action  ;  but  from  active  mea- 
sures, or  hindrance  of  enjoyment  only,  can  this  right  arise.    It  is  not 
to  be  understood  that  an  ouster  or  expulsion  must  take *place  *in   r^.  ^f 
order  to  found  a  suit ;  it  is  enough  that  the  quiet  enjoyment  ^ 
of  the  covenantee  be  invaded  or  prevented.    In  tne  case  of  landlord  and 
tenant,  the  covenant  means  a  legal  entry  and  enjoyment,  without  the 
permission  of  any  other  person :   it  follows,  therefore,  that  a  lease 

(a)  See  Atberlej't  note  to  Shep.  Touebi.  207. 
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previously  granted,  and  subsisting  at  the  time  of  the  second  demise, 
as  it  will  defeat  the  second  lessee  of  his  right  of  entry  and  occupation, 
must  work  a  breach  of  the  lessor's  covenant  for  quiet  enj^yment^ 
Ludwell  V.  Newman,  6  T.  B.  458."    That  is  strictly  analogous  here. 

The  second  plea  is  clearly  bad:  it  attempts  to  put  in  issue  matter 
which  is  neither  expressly  nor  impliedly  alleged  in  the  declaration. 
If  it  means  an  actual  entry,  it  is  wholly  immaterial.  If  it  means 
legal  possession,  the  verdict  on  that  plea  must  be  entered  for  the 
plaintiff. 

As  to  the  mode  of  assessing  the  valpe  of  the  interest  which  the 

{)laintiff  has  lost,  there  has  been  nothing  done  to  violate  any  rule  of 
aw.  And  the  plaintiff  is  clearly  entitled  to  the  expense  attending 
the  grant  of  the  new  lease  which  through  the  testator's  default  he  was 
obliged  to  take. 

Bovill,  Q.  C,  and  Chirih,  in  support  of  the  rule. — ^Tbere  was  no  sug- 
gestion that  any  fraud  was  intended  here,  so  as  to  make  the  doctrine 
in  Hopkins  v.  Grazebrook,  6  B.  &  C.  81  (E.  0.  L.  R.  vol.  18),  9  D.  & 
B.  22  (E.  C.  L.  B.  vol.  22),  and  Bobinson  v.  Harman,  1  Exch.  850, 
applicable.  This  was  a  lease  to  commence  in  future:  it  was  nothing 
more  than  an  interesse  termini.  When  a  contract  for  the  sale  of 
land  goes  off  for  want  of  title,  the  vendee  is  entitled  to  nothing  for 
the  loss  of  the  bargain.  That  is  clearly  settled.  Upon  what  principle 
does  the  doctrine  rest?  It  is  this, — that  the  party  is  in  no  worse 
position  than  he  was  in  the  day  before.  He  has  lost  nothing :  it  is 
«1 081  *B^"^P.^y  ^^  accident  that  the  vendor  has  not  the  title  which  he 
-I  conceived  he  had.  In  Mayne  on  Damages,  p.  95,  it  is  ^d : 
"Analogous  to  the  case  of  warranties  in  sale  of  chattels  are  the  various 
covenants  for  title,  authority  to  convey,  quiet  enjoyment,  and  against 
encumbrances,  which  are  usual  upon  transfers  of  real  property.  The 
cases  upon  this  point  in  England  are  very  scanty,  while  they  are  to 
be  found  in  remarkable  abundance  in  America.  Actions  may  be 
brought  for  breach  of  the  covenant  for  title  and  authority  to  convey, 
before  any  eviction  or  disturbance  of  the  plaintiff  has  taken  place : 
Kingdon  v.  Nottle,  4  M.  &  Selw.  53.  What  ought  to  be  the  amount 
of  damages  under  such  circumstances  ?  It  is  plain  that  the  convey- 
ance may,  notwithstanding  the  defect  of  title,  pass  something  to  the 
covenantee,  or  it  may  in  fact  pass  nothing  at  all.  The  former  state 
of  facts  occurred  in  a  very  old  case:  Gray  r.  Briscoe,  Noy  142.  B. 
covenants  that  he  was  seised  of  Blackacre  in  fee-simple,  where  in 
truth  it  was  copyhold  land  in  fee,  according  to  the  custom.  By  the 
court :  '  The  covenant  is  (a)  broken :  and  the  jury  shall  give  damages, 
in  their  consciences,  according  to  that  rate  that  the  country  values 
fee-simple  land  more  than  copyhold  land.'  This  is  exactly  the  same 
rule  as  we  have  seen  before  in  the  case  of  chattels  personal,  namely, 
that  the  measure  of  damages  is,  the  difference  between  the  7alue  of 
the  thing  as  it  is  and  its  value  as  it  was  warranted  to  be.  On  the 
:Other  hand,  the  defect  in  the  title  may  be  so  complete  as  to  pas 
nothing  from  the  grantor  to  the  grantee.  In  such  a  case,  in  Massa- 
chusetts,— Bickford  v.  Page,  2  Mass.  B.  455,  461, — it  was  said,  'The 
rule  for  assessing  the  damages  arising  from  this  breach  is  very  clear. 
No  land  passing  by  the  defendant's  deed  to  the  plaintiff,  he  has  lost 

(a)  «  Not,"  in  the  report. 
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no  land  by  the  breach  of  the  covenant :  he  has  lost  only  the  considera- 
tion he  paid  for  it.     This  he  is  ♦entitled  to  recover  back,  with  r*iAg 
interest  to  this  time.'    And  it  has  been  stated  by  Patteson,  ^ 
J.,— Toppin  V.  Field,  4  Q.  B.  395  (E.  0.  L.  R.  vol.  45),— that,  where 
a  mortgage  is  made,  with  covenant  for  title,  the  measure  of  damages, 
in  case  of  breach  of  the  covenant,  is,  the  original  debt.    Where  the 
plaintiff  has  never  got  into  possession  of  the  land,  and  in  consequence 
of  the  want  of  title  never  can,  the  above  is  clearly  the  proper  measure 
of  damages."    If  the  party  never  was  in  possession,  but  had  a  mere 
interesse  termini,  he  is  just  where  he  was.     He  loses  nothing.    What 
difference  is  there  in  principle  between  a  purchase  of  land  in  fee,  or 
for  999  years,  or  for  21  years?     The  mischief  is  the  same  in  each 
case,  and  the  same  considerations  apply  to  each.     In  Sedgwick  on 
Damages,  2d  edit.  156,  the  learned  author  says, — "  Yery  little  learning 
is  to  be  found  in  the  English  books  on  the  subject  of  the  measure  of 
compensation  for  the  [breach  of]  covenants  contained  in  convey- 
ances.''    Again,  p.  159,  it  is  said:  ''The  question  as  to  the  measure 
of  compensation  came  up  at  an  early  day  in  the  state  of  New  York, 
Staats  V.  Ten  Eyck's  Executors,  8  Caines  111  /     The  defendants' 
testator,  Ten  Eyck,  had  conveyed   certain   lots  in  Albany  to  one 
Walsh,  for  SOOL    Walsh  had  conveyed  to  Staats,  Staats  to  Chinn, 
who  had  been  evicted,  and  had  recovered  against  the  plaintiff,  Staats. 
The  covenants  in  Ten  Eyck's  deed  were  of  seisin  and  for  quiet  enjoy* 
ment:  and  the  two  points  were, — first,  whether  the  plaintiff  was  enti- 
tied  to  recover  the  value  at  the  time  of  the  eviction,  or  only  at  that 
of  purchase,  and  to  be  ascertained  by  the  consideration  given, — and, 
secondly,  if  the  latter,  whether  the  plaintiff  was  entitled  to  interest  on 
the  purchase-money,  and  the  costs  of  the  eviction.    Kent,  C.  J.,  in  the 
course  of  a  very  able  opinion,  said  that  the  rule  at  common  law  on 
a  warranty  on  a  writ  of  warrantia  chartae,  was,  that  the  demandant 
^recoverea  in  compensation  only  for  the  land  at  the  time  of  the  r«i  |/) 
warranty  made,  and  that  he  did  not  find  that  the  law  had  been   ^ 
altered  since  the  introduction  of  personal  covenants.     '  Upon  the  sale 
of  lands,  the  purchaser  usually  examines  the  title  for  himself,  and,  in 
case  of  good  faith  between  the  parties  (and  of  such  cases  only  I  now 
speak),  the  seller  discloses  his  proofs  and  knowledge  of  the  title.    The 
want  of  title  is  therefore  usually  a  case  of  mutual  error,  and  it  would 
be  ruinous  and  oppressive  to  make  the  seller  respond  for  any  acci- 
dental or  extraordinary  rise  in  the  value  of  the  land.     Still  more 
burdensome  would  the  rule  seem  to  be,  if  that  rise  was  owing  to  the 
taste,  fortune,  or  luxury  of  the  purchaser.     No  man  could  venture  to 
sell  an  acre  of  ground  to  a  wealthy  purchaser,  without  the  hazard  of 
absolute  ruin.'     Mr.  Justice  Livingston  said:  'To  find  a  proper  rule 
of  damage  in  a  case  like  this  is  a  work  of  some  difficulty :  no  one 
will  be  entirely  free  from  objection,  or  not  at  times  work  injustice. 
To  refund  the  consideration,  even  with  interest,  may  be  a  very  inade- 
quate  compensation,  when  the  property  is  greatly  enhanced  in  value, 
and  when  the  same  money  might  have  been  laid  out  to  equal  advan- 
tage elsewhere.    Yet,  to  make  this  increased  value  the  criterion,  where 
there  has  been  no  fraud,  may  also  be  attended  with  injustice,  if  not 
ruin.  A  piece  of  land  is  bought  solely  for  the  purposes  of  agriculture; 
by  some  unforeseen  turn  of  fortune,  it  becomes  the  site  of  a  populous 
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city,  after  which  an  eviction  takes  place.  Every  one  must  perceive 
the  injustice  of  calling  on  a  bonfi  nde  vendor  to  refund  its  present 
value,  and  that  few  fortunes  could  bear  the  demand.  However  inade- 
quate a  return  of  the  purchase-money  must  be  in  many  cases,  it  is  the 
safest  measure  that  can  be  followed  as  a  general  rule.  My  opinion  is 
that,  where  there  has  been  no  fraud,  and  none  is  alleged  here,  the  party 
*1111  *^^i^^^d  c^"  recover  only  the  sum  paid,  with  interest  &om  Uie 
-'  time  of  pavment,  when,  as  is  also  the  case  here,  the  purchaser 
derived  no  benent  from  the  property,  owing  to  a  defective  title." 
[Byles,  J. — At  p.  170,  the  learnea  author  refers  in  a  note  to  a  great 
number  of  authorities  from  nearly  all  the  States,  and  he  winds  up 
thus, — '''The  ultimate  extent,'  says  Chancellor  Kent  (Comm.  Vol. 
lY.  p.  476),  to  whose  laborious  research  I  am  indebted  for  the  autho- 
rities in  this  note,  '  of  the  vendor's  responsibility  under  all  or  any  of 
the  usual  covenants  in  the  deed,  is,  the  purchase-monev,  with  interest ; 
and  this  I  presume  to  be  the  prevalent  rule  throughout  the  United 
States.'  "]  Numerous  passages  in  the  same  book  show  that  the  pre- 
vailing rule  in  the  American  courts  is  as  above  mentioned.  [Erls, 
C.  J. — The  distinction  put  by  Mr.  Lush  is,  that  this  is  a  conveyance, 
not  a  mere  contract.  Montague  Smith,  J. — Suppose  a  conveyance 
of  land  in  fee,  with  a  right  of  immediate  possession,  and  the  grantee 
entered,  and  was  turned  out  by  a  superior  title  the  next  day  ?  Or, 
suppose  he  never  had  possession  ?]  If  the  grantee  never  had  posses- 
sion, the  damages  he  would  be  entitled  to  would  be  simply  the  pur- 
chase-money and  expenses.  If  he  entered  and  was  compelled  to  turn 
out,  he  would  probably  be  entitled  to  something  more.  Montagus 
Smith,  J. — How  is  that  reconcilable  with  Williams  v.  Burrell  7 J  That 
was  a  case  sent  from  Chancery.  As  to  this  point,  it  was  not  much 
considered.  Besides,  the  lease  was  in  praesenti,  and  the  party  was  let 
into  possession,  and  had  remained  in  for  a  considerable  portion  of  the 
term.  Here,  it  is  true,  the  plaintiff  was  in  actual  possession  at  the 
time  the  void  lease  was  granted :  but  there  is  no  pretence  for  saying 
he  was  ever  in  possession  under  thtU  lease.    In  Kent's  Commentaries, 

♦1121  ^^'^  ^'^'  ^^^*  *'  P'  ^^^'  *^®  ^^^®  ^*  stated  *to  be  this : — "  The 
-I  measure  of  damages  in  actions  on  these  personal  covenants  is 
regulated  in  some  degree  by  the  rule  on  the  ancient  warranty.  At 
common  law,  upon  voucher,  or  upon  the  writ  of  warrantia  charts,  the 
demandant  recovered  of  the  warrantor  or  heir  other  lands  of  equal 
value  with  the  lands  from  which  the  feoffee  was  evicted.  The  value 
was  computed  as  it  existed  when  the  warranty  was  made ;  so  that» 
though  the  land  had  afterwards  become  of  increased  value,  by  the 
discovery  of  a  mine,  or  by  buildings,  or  otherwise,  yet  the  warrantor 
was  not  to  render  in  value  according  to  the  then  state  of  things,  but 
as  the  land  was  when  he  made  the  warranty.  And,  when  personal 
covenants  were  introduced  as  a  substitute  for  the  remedy  on  the 
voucher  and  warranty,  the  estimated  measure  of  compensation  was 
not  varied  or  a&ected.  The  buyer,  on  the  covenant  of  seisin,  recovers 
back  the  consideration  money  and  interest,  and  no  more.  The  interest 
is  to  countervail  the  claim  for  mesne  profits,  to  which  the  grantee  is 
liable,  and  is,  and  ought  to  be,  commensurate  in  point  of  time  with 
the  legal  claim  to  mesne  profits.  The  grantor  has  no  concern  with 
the  subsequent  rise  or  fall  of  the  land  by  accidental  circumstances,  or 
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with  the  beneficial  improyements  made  by  the  purchaser,  who  caoDot 
recover  any  damages  either  for  the  improvements  or  the  increased 
▼alae.  This  appears  to  be  the  general  rule  in  this  country.  But,  on 
the  covenant  of  warranty,  the  measure  of  damages,  in  Massachusetts, 
Maine,  Vermont,  and  Connecticut,  is,  the  value  of  the  land  at  the  time 
of  eviction,  without  regard  to  the  consideration  of  the  deed.(a)  In 
other  ^States,  the  measure  of  damages,  on  a  total  failure  of  r«iio 
title,  even  on  the  covenant  of  warranty,  is,  the  value  of  the  ^ 
land  at  the  execution  of  the  deed ;  and  the  evidence  of  that  value  is 
the  consideration  money,  with  interest  and  costs."  In  Sikes  v.  Wild, 
1  B.  &  S.  587  (E.  C.  L.  B.  vol.  101),  real  estate  had  been  demised  to 
the  defendant  in  trust  to  sell,  who  put  up  part  of  it  for  sale,  which 
the  plaintiff  agreed  to  buy,  and  was  accepted  as  the  purchaser.  The 
defendant  was  aware  that  he  could  not  make  a  title  free  from  encum- 
brance,  as  by  a  marriage-settlement  the  land  was  vested  in  trustees  to 
secure  an  annuity  to  the  widow  of  the  devisor,  but  he  had  r«|-f  j^ 
'obtained  from  her  a  parol  promise,  that,  in  the  event  of  the  ^ 
sale,  she  would  transfer  her  security  to  another  property.  After  the 
sale,  the  widow  refused  to  assent  to  this,  and  the  bargain  went  off  in 
consequence.  In  an  action  by  the  plaintiff  against  the  defendant  for 
not  completing  the  bargain,  the  jury  found  that  the  defendant  bon£ 
fide  believed  that  he  would  be  able  to  make  to  the  purchaser  a  good 
title  free  from  encumbrance,  and  that  he  had  reasonable  grounds  for  so 
believing.  It  was  held  by  Wightman,  J.,  and  Blackburn,  J.,  dbsen- 
tiente  Gockburn,  C.  J.,  that  the  plaintiff,  although  entitled  to  recover 
his  deposit,  and  the  expenses  of  investigating  the  title,  was  not  enti- 
tled to  recover  damages  for  the  loss  of  his  bargain.  And  this  decision 
was  unanimously  affirmed  by  the  Exchequer  Chamber :  4  B.  &  S.  421 
(E.  C.  L.  R.  vol.  116).  In  Ireland  v.  Bircham,  2  N.  C.  90,  97,  2  Scott 
207,  where  a  lessee  sued  for  a  breach  of  a  covenant  for  quiet  enjoy- 
ment in  a  lease  which  was  not  to  commence  until  more  than  a  year 
after  the  commencement  of  the  action,  Tindal,  C.  J.,  said :  "I  do  not 
feel  that  any  answer  has  been  given  to  the  observation  I  have  more 
than  once  thrown  out,  that  the  covenant  under  which  the  plaintiff 

(a)  The  learned  »nthor  refen  to  Qore  v.  Brasier,  3  Mais.  Rep.  523 ;  per  Parker,  J.,  in  CaawtU 
t.  Wendell,  4  Mass.  Rep.  108 ;  Bigelow  v.  Jonei,  4  Mass.  Rep.  512 ;  Sweet  e.  Patrick,  3  Fair« 
ield  1;  Sterling  ».  Peet,  14  Conn.  Rep.  245;  Strong  v.  Shumway,  1  D.  Chapman's  Rep.  110 ; 
Pnrkv.  Bates,  12  Vermont  Rep.  381  (also  in  Mississippi,  Phipps  «.  Tarplej,  31  Miss.  (2  George) 
433);  and  be  adds,— ''But,  in  Snmners  v.  WiUiams,  8  Mass.  Rep.  183,  221,  it  was  aOerwardi 
held,  that,  on  the  eovenants  with  respect  to  title  as  to  warranty,  Ac,  the  true  measure  of 
damages  was  tho  oonsideration-money  and  interest:  Byrnes  «.  Rich,  5  Gray  (Mass.)  518.  This 
was  formerly  the  rule  also  in  South  Carolina:  Liber  v.  Parsons,  1  Bay's  Rep.  19;  Guerard  v. 
Rivers,  1  Bay's  Rep.  285 ;  Witherspoon  e.  Anderson,  3  Dessaus.  Xq.  Rep.  245.  Bat  the  nd« 
ii  BOW  settled  in  South  Carolina  according  to  the  English  common-law  doctrine :  Henning  p. 
Withers,  2  Treadw.  S.  0.  Const.  Rep.  684;  Ware  v.  Weatbnall,  2  M'Cord's  Rep.  413;  Bond  v. 
Qaattlebaum,!  M'Cord's  Rep.  484,  and  statute  of  1824.  In  Louisiana,  the  vendee,  on  eviction, 
is  allowed  to  show  the  increased  value  of  the  land  at  the  time  of  eviction  above  the  original 
price,  and  that  value,  under  certain  qualificilions,  may  form  part  of  the  damages :  Bissell  v. 
Srwin,  13  La.  Rep.  143;  Weber  e.  Coussy,  12  La.  An.  534.  Such  increase  only  is  allowed  aa 
the  parties  could  have  had  in  contemplation  at  the  time  of  sale,  and  not  the  enormous  increaa* 
produced  from  unforeseen  or  transient  causes.  In  Ohio,  the  rule  of  damages  for  breach  of  eoT- 
snaats  of  seisin  and  quiet  enjoyment,  and  of  warranty  of  title,  is  the  consideration -money  and 
interest,  with  some  exceptions ;  and,  if  he  has  enjoyed  the  rents  and  profits,  it  stops  the  claim 
for  interest,  so  far  as  he  is  accountable  over  for  those  rents  and  profits :  Clark  ».  Parr,  14  Ohio 
Bep.  118;  Lloyd  v.  Qnimby,  5  Ohio  (N.  S.)  202." 
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sues  is  tied  up  to  a  covenant  for  quiet  enjoyment  while  the  lease  shall  be 
in  possession.  When  the  parties  stipulate  that  the  plaintiff  and  bis 
assigns,  paying  the  rent  of  Sll.  10s,,  and  observing  the  covenants 
entered  into  on  his  part,  shall  during  the  term  demised  quietly  enjoy 
the  premises,  I  cannot  fail  to  observe  that  such  a  covenant  is  strictly 
oonaitional;  that  is,  conditional  for  securing  the  plaintiff  quiet  enjoy- 
ment so  long  as  he  shall  continue  in  possession  of  the  land,  and,  as 
tenant,  shall  pay  the  stipulated  reut.  As  he  is  not  yet  in  possession, 
neither  the  covenant  nor  the  condition  can  have  any  effect." 

As  to  the  137/.,  the  allowance  of  10  per  cent.,  for  compulsory  sale, 
♦1151  ^^  always  been  limited  to  the  case  of  *land  taken  under  the 

-'  authority  of  an  act  of  parliament  for  a  railway  or  other  public 
undertaking ;  it  has  never  been  extended  to  the  case  of  an  ordinary 
vendor  and  purchaser.  In  the  cases  where  it  is  allowed,  it  is  given 
as  a  sort  of  compensation  for  the  inconvenience  of  looking  for  a  fresh 
investment  for  the  money.  As  to  the  6ol,  expenses,  the  plaintiff  must 
at  all  events  have  paid  for  one  lease,  and  for  that  the  aefendant  has 
paid  172.  into  court;  and  a  large  portion  of  the  remainder  consists  of 
fees  to  counsel  and  surveyors  for  consultations  and  opinions  about 
this  difficulty:  these  are  never  allowed.  [The  court  intimating  a 
doubt  about  this,  it  was  arranged  that  this  sum  should  be  reduced  by 
20?.] 

Erlb,  C.  J. — This  was  an  action  brought  by  the  plaintiff  to  recover 
danfages  from  the  defendant,  as  executor  of  John  Farze,  deceased,  for 
the  breach  of  a  covenant  by  the  testator  contained  in  a  lease  of  certain 
premises  in  St.  Jameses,  that  he,  the  lessee,  his  executors,  &c.,  paying 
the  rent  and  performing  the  covenants  on  his  and  their  part  to  be  paid, 
observed,  &c.,  ''  should  and  might  peaceably  and  quietly  have,  bold, 
use,  occupy,  possess,  and  enjoy  the  said  piece  or  parcel  of  ground, 
messuage,  &c.,  for  and  during  the  term  of  twenty-one  years  and 
twenty-one  davs,  thereby  granted  as  aforesaid,  without  the  lawful  let, 
suit,  trouble,  denial,  interruption,  molestation,  or  disturbance  of  or  by 
the  said  John  Furze  (the  testator),  his  heirs  or  assigns,  or  any  of  them, 
or  any  person  or  persons  whomsoever  lawfully  claiming  or  to  claim 
by,  from,  through,  under,  or  in  trust  for  him,  them,  or  any  of  them." 
The  breach  assigned  is,  that,  during  the  term,  one  Frances  Vickers, 
then  lawfully  claiming  the  demised  premises  through  and  under  the 
lessor,  and  having  a  good  title  to  the  same  and  to  the  possession 
^^/>-|   thereof  through  and  *under  him,  claimed  and  demanded  the 

^  said  demised  premises  of,  from,  and  against  the  plaintiff,  and 
threatened  to  oust  him  from  the  possession  and  enjoyment  thereof, 
and  that,  in  consequence  of  that  claim,  the  plaintiff  was  forced  to 
accept  a  new  lease  for  a  shorter  term  and  at  a  higher  rent.  The 
'.  second  plea  is,  that  the  plaintiff  never  had  or  entered  into  possession 
of  the  said  demised  premises  under  or  by  virtue  of  the  said  (first- 
•  mentioned)  lease.  The  lease  upon  which  the  plaintiff^s  claim  is  founded 
was  granted  in  the  year  1860,  to  commence  on  the  4th  of  December, 
1864 ;  and  the  plaintiff  had  possession  of  the  premises  down  to  that 
day  under  a  prior  lease;  therefore  the  lease  in  respect  of  which  this 
action  is  brought  was  a  reversionary  lease  conveying  to  the  plaintiff 
only  an  interesse  termini.  In  the  sense  of  possession  the  plaintiff  had 
it  not  under  that  lease.    The  allegation  is,  that  the  covenant  was  broken 
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by  reason  of  the  demand  of  Frances  Yickers.  The  second  plea,  in 
the  sense  contended  for  by  the  plaintiff,  is  entirely  irrelevant  to  the 
declaration,  and  bad  on  demurrer.  The  claim  is  in  respect  of  an  inter- 
esse  termini ;  and  there  is  no  allegation,  express  or  implied,  in  the 
declaration,  that  the  plaintiff  had  entered  into  possession  of  the  pre- 
mises under  that  reversionary  lease.  Upon  the  demurrer  to  the 
secoad  plea,  therefore,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
jadgment. 

The  fourth  plea  alleges  that  the  said  Frances  Tickers  did  not  claim 
or  demand  the  said  premises  from  the  plaintiff,  nor  threaten  to  oust 
him  from  the  possession  or  enjoyment  thereof,  as  alleged.  Now,  upon 
the  facts,  it  is  clear  that  Frances  Yickers  had  title  under  John  Furze, 
and  had  a  right  to  say  that  that  lease  was  a  nullity.  She  did  say  so, 
and  asserted  her  right ;  and  by  reason  of  that  demancl  the  plaintiff 
lost  the  benefit  of  his  interesse  termini.  It  is  clear,  therefore,  that 
*the  verdict  for  the  plaintiff  on  that  plea  ought  to  stand.  r*ii7 

The  defendant  has  paid  into  court  4172.;  and  the  remaining  ^ 
question  is,  whether  that  is  the  limit  of  the  damages  which  the  plain- 
tiff is  entitled  to  recover.  It  has  been  contended  on  the  part  of  the 
defendant  that  the  question  is  to  be  dealt  with  as  if,  instead  of  a  cove- 
nant for  quiet  enjoyment,  this  had  been  a  contract  of  sale,  and  to  be 
governed  by  the  rule  of  law  which  prevails  in  actions  by  vendee 
against  vendor  where  the  contract  goes  off'  by  reason  of  the  inability 
of  the  latter  to  make  a  good  title ;  in  which  case  he  pays  back  the 
deposit  and  interest  and  the  expenses  to  which  the  vendee  has  been 
pQt  in  the  investigation  of  the  title,  and  not  damages  for  the  loss  of 
the  bargain.  I  am  of  opinion  that  that  contention  is  not  sustainable. 
It  is  a  known  rule  of  law  as  to  contracts  of  sale.  It  is  the  settled 
law  founded  upon  numerous  decided  cases ;  and  I  believe  that,  in  the 
case  of  contracts  for  the  sale  of  property,  the  common  convenience 
of  mankind  might  justify  it.  Few  vendors  when  they  offer  property 
for  sale  have  any  notion  of  the  validity  of  their  titles.  But  I  think 
that  rule  is  confined  to  contracts  of  sale,  and  that  a  line  is  to  be 
drawn  between  a  contract  for  the  sale  of  land  and  a  conveyance  of  an 
estate  or  interest  therein.  It  is  clear  that,  if  there  be  a  lease  of  land 
in  possession,  and  the  lessee  enters  under  it,  and  is  ousted  or  evicted 
by  one  against  whose  acts  the  lessor  covenants,  as  here,  the  lessee  is 
entitled  to  recover  all  he  has  lost,  that  is,  the  value  of  the  term.  It 
was  held  in  Williams  v.  Burrell,  1  C.  B.  402  (E.  0.  L.  K.  vol.  50), 
that  a  lessee  under  a  void  lease,  who  had  been  ejected  by  the  suc- 
cessor of  his  lessor,  was  entitled,  in  an  action  against  the  executors 
for  breach  of  the  covenant  for  quiet  enjoyment  contained  in  the  lease, 
to  recover  the  value  of  the  term  which  be  had  lost.  That  is  the  only 
^decided  case  on  the  point  which  was  adduced  before  us.  But  r«| i  o 
it  is  contended  on  behalf  of  the  defehdant,  that,  as  this  was  a  ^ 
reversionary  lease,  conveying  only  an  interesse  termini,  the  parties 
stand  in  the  relative  position  of  vendor  and  vendee,  and  not  of  cove- 
aantor  and  covenantee.  I  am  of  opinion,  however,  that  that  distinction 
cannot  be  maintained.  The  lease  conveyed  to  the  plaintiff  an  inter* 
esse  termini, — a  term  of  twenty-one  years.  That  interest  vested  in 
the  plaintiff  as  a  matter  of  right,  so  as  to  be  assignable ;  and  he  was 
in  possession.    The  covenant,  therefore,  is  in  perfect  analogy  to  the 
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oase  of  an  instrument  conveying  a  present  term  and  a  present  interest^ 
nnder  which  the  lessee  has  entered.  That  being  so,  Williams  v,  Burrell 
decides  that  the  ordinary  rale  shall  apply,  viz.  that  a  party  breaking 
his  covenant  must  pay  such  damages  as  are  the  proximate  conse- 
quences of  his  breach  of  covenant.  The  dicta  cited  from  the  Ameri> 
can  authorities  are  a  neutral  quantity;  as  many  of  the  judges  have 
laid  down  the  rule  one  way  as  the  other ;  and  the  two  learned  authors 
whose  books  are  usually  quoted  do  not  sustain  the  defendant's  argu- 
ment. Mayne  particularly  limits  his  statement  of  that  being  the  rule 
to  the  case  where  nothing  has  passed  by  the  instrument  which  contains 
the  covenant.  Here,  an  interesse  termini  clearly  passed.  And,  though 
Sedgwick  says  that  in  many  parts  of  America  the  rule  as  contended 
for  by  the  defendant  prevails,  he  pretty  clearly  intimates  that  upon 
the  whole  his  own  opinion  is  the  other  way.  There  is  no  judgment 
which  sustains  that  contention ;  and  there  is  a  distinct  judgment  of 
this  court  which  is  opposed  to  it.  It  is  also  negatived  by  the  univer- 
sal rule  that  one  who  breaks  his  contract  must  pay  the  damages  proxi- 
mately resulting  from  such  breach.  The  plaintiff,  therefore,  in  my 
judgment  is  entitled  to  the  value  of  the  term  (which  the  jury  have 
♦1191  8^^®°)»  *°^  *also  to  the  expenses  to  which  he  has  legitimately 

^  been  put  in  endeavouring  to  obtain  it.  But  I  think  there 
should  be  certain  deductions  from  the  amounts  given.  The  main  and 
substantial  deduction  is  the  187!.,  which  Mr.  Garth's  argument  (though 
at  first  I  must  confess  I  did  not  understand  the  way  it  was  intended 
to  be  put  by  him)  has  satisfied  me  that  the  plaintiff  is  not  entitled  to 
recover.  The  jury  have  calculated  the  value  of  the  term  upon  the 
6  per  cent,  tables,  and  have  added  10  per  cent,  for  compulsory  sale, — 
making  the  1872.  If  that  was  the  intention  of  the  jury,  of  which  I 
believe  there  can  be  no  doubt,  they  have  clearly  done  wrong,  and  the 
plaintiff  must  lose  the  1877.  Then,  a  sum  df  65/.  was  given  for  the 
expenses  of  the  leases.  Of  this  sum  it  is  agreed  that  202.  shall  be 
deducted,  as  the  amount  of  counseFs  and  surveyors'  fees,  which  are 
never  allowed.  That  reduces  the  amount  to  452.  Then,  it  is  said 
that,  as  the  plaintifi:  must  have  incurred  the  expense  of  one  lease,  he 
is  not  entitled  to  recover  the  costs  of  both.  To  this  objection  I  incline 
to  yield,  though  I  do  not  clearly  see  for  which  lease  he  is  entitled  to 
oharge.(a)  Therefore  I  think  172.  must  be  deducted  from  the  452. 
The  result  will  be  that  the  verdict  will  be  reduced  by  1372.,  202., 
and  172. 

Bylks,  J. — I  entirely  agree  with  all  that  has  fallen  from  my  Lord. 
The  main  question  is  one  of  considerable  importance,  viz.  as  to  how 
the  damages  are  to  be  computed  in  an  action  for  breach  of  a  covenant 
for  quiet  enjoyment  in  a  lease.  It  is  plain,  that,  in  the  ordinary  case 
of  a  contract  for  the  sale  of  land  by  a  written  contract  which  is  silent 
as  to  title,  the  law  implies  a  contract  for  title.  But  that  would  ope- 
*1201   ^^^  *^^®  greatest  hardship  in  many  cases.    Suppose,  for  exam- 

-l  pie,  a  man  had  contracted  to  sell  another  a  thousand  acres  of 
land  in  Northamptonshire,  at  502.  an  acre,  receiving  a  deposit  of  10 
per  cent.,  and  it  turned  out  that  he  had  no  title ;  and,  land  having 
risen  in  value,  the  purchaser  were  to  claim  compensation  based  upon 
the  market  value  of  the  land  at  the  time  of  the  breach, — ^insisting  that 


(o)  The  natural  thing  would  leem  to  be,  that  the  plaintiff  thould  pay  for  the  leaie  uder 
Whieb  he  remained  in  poueuion  of  the  prenUaea. 
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be  had  a  rigbt  to  be  placed  in  the  same  position  as  if  the  vendor  bad 
performed  his  contract.    If  such  a  claim  could  be  enforced,  the  hard- 
ship would  be  manifestly  great.     The  rule  of  law  therefore  in  sucU 
case  is, — and  it  is  now  firmly  established, — that  the  purchaser  is  not 
to  be  placed  in  the  position  he  would  have  been  in  if  the  vendor  had 
performed  his  contract,  but  in  the  position  he  (the  purchaser)  would 
Bave  been  in  if  the  contract  had  never  been  maae ;  that  is,  he  is  enti- 
tled to  a  return  of  his  deposit  (with  interest),  and  to  any  expenses  he 
may  legitimately  have  been  put  to  in  investigating  the  title,  and  to 
nominal  damages,  and  no  more.    That  is  an  anomalous  rule,  confined, 
for  the  sake  of  general  convenience,  to  the  case  of  vendor  and  purcha- 
ser.   In  all  other  cases  of  breach  of  contract,  the  measure  of  damages 
is,  the  loss  the  plaintiff  has  proximately  sustained  by  reason  of  the 
breach  of  the  defendant's  contract,  (a)    It  is  here  sought  to  apply  that 
anomalous  rule  which  obtains  in  the  case  of  the  contract  which  the 
law  implies  on  a  bargain  for  the  sale  of  land,  to  the  case  of  an  express 
contract  running  with  the  land,  and  going  to  the  end  of  the  term, — 
the  covenant  for  quiet  enjoyment.     As  to  authority,  there  is  but 
one  in  this  country  which  has  any  direct  application,  viz.  Williams 
0.  Burrell,  1  C.  B.  402  (E.  0.  L.  R.  vol.  50).    The  then  Lord  Chief 
Jnstice, — one  of  the  most  eminent  legal  authorities  by  *whom   r«ioi 
this  court  has  ever  been  presided  over, — not  only  says  that  the  ^ 
plaintiff  is  entitled  to  recover  '*  the  value  of  the  term  lost,"  but  he  adds, 
"  the  liability  of  the  executor  is  too  clear  to  require  discussion."    Sir 
Thomas  Wilde  and  my  Brother  Ghannell,  who  appeared  as  counsel 
for  the  defendant,  did  not  venture  to  contest  that  that  was  the  true 
measure  of  damages.    I  agree  with  my  Lord  as  to  the  American 
authorities  which  have  been  adverted  to.    It  is  enough  to  say  of  them 
that  they  are  equiponderant,  and  therefore  weigh  nothing  in  the  scale 
either  way.     Then  it  is  said  this  is  only  an  interesse  termini.     Will 
that  take  the  case  out  of  the  rule  as  to  the  measure  of  damages  for  the 
breach  of  a  contract,  the  lessee  being  bound  by  the  contract,  and  hav- 
ing entered  into  actual  possession  7     An  interesse  termini  is  a  market- 
able interest  assignable  at  law.    It  seems  to  me  to  stand  in  this  respect 
upon  precisely  the  same  footing  as  a  term  of  which  the  grantee  is 
entitled  to  present  possession :  both  may  be  valueless  for  a  few  years. 
The  same  considerations,  therefore,  I  conceive,  apply  to  the  one  as  to 
the  other.     There  is  another  ground  upon  which  probably  the  plain- 
tiff would  be  entitled  to  recover  the  value  of  the  term  here,  viz.  that, 
on  the  authority  of  Hopkins  v.  Grazebrook,  6  B.  &  C.  31  (E.  C.  L.  R. 
▼ol.  13),  9  D.  &  R.  22  (E.  G.  L.  R.  vol.  22),  even  in  the  case  of  a  con- 
tract for  the  sale  of  land,  the  ordinary  rule  is  to  be  applied,  if  the 
vendor  at  the  time  of  the  sale  knew  that  he  had  no  title.    But  two 
observations  arise  upon  that.    In  the  first  place,  Hopkins  v.  Graze- 
brook  is  spoken  of  with  much  dissatisfaction  by  Lord  St.  Leonards 
(Vendors  and  Purchasers,  13th  edit.  301,  302) :  and,  in  the  next  place, 
if  that  case  be  law,  it  applies  only  where  there  is  fraud, — Omnia  prse- 
Bumuntur  contr^  spoliatorem.    Here,  there  is  no  suggestion  that  what 
was  done  was  not  done  with  perfect  bona  fides.     As  to  the  details  of 
the  deductions,  I  entirely  agree  with  what  has  fallen  from  the  Lord 
Chief  Justice. 

(€)  8m  N«iU  r.  Whitworth,  18  0.  B.  K.  S.  435  (E.  C.  L.  R.  toL  114),  and  Borriea  v.  Hateh- 
---  18  C.  B.  K.  S.  446. 
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*1221  *KEATiNa,  J. — I  am  of  the  same  opinion.  The  judgment 
^  we  are  now  pronouncing  upon  the  main  point  involved  in  this 
case  is  undoubtedly  of  very  great  importance;  and,  as  far  as  the 
argument  has  disclosed,  it  has  never  before  arisen  in  Westminster 
Hall.  The  case  which  comes  nearest  to  it  is  Williams  v.  Burrell,  1 
C.  B.  402  (£.  C.  L.  B.  vol.  50):  but  the  distinction  between  that  case 
and  the  present,  is,  that  there  there  was  an  actual  entry,  whereas  here 
the  interest  which  the  testator  purported  to  convey  was  only  an  inte- 
resse  termini.  An  interesse  termini,  however,  is  a  well-defined  inte- 
rest. It  is  described  in  the  notes  to  Took  v,  Glascock,  1  Wms. 
Saund.  250  g^  n.  (1),  as  one  which  the  lessee  may  grant  to  another, 
and  which  passes  to  his  executors  or  administrators,  and  of  which  in 
declaring  he  is  properly  described  as  being  possessed.  It  is  therefore 
something  very  different  from  a  mere  contract  for  the  sale  of  land, 
not  carried  into  execution  by  a  conveyance.  That  seems  to  me  to 
establish  a  line  of  distinction  upon  which  we  may  safely  act  on  the 
present  occasion.  There  is  no  sound  distinction  between  an  interesse 
termini  and  an  estate,  where  there  has  been  an  entry  for  a  single  day. 
Our  judgment,  therefore,  proceeds  on  that  ground,  and  on  that  ground 
only.  I  may  observe  that  I  do  not  found  my  judgment  upon  any  dis- 
tinction supposed  to  have  been  established  by  the  case  of  Hopkins  v. 
Grazebrook,  6  B.  &  C.  81  (E.  C.  L.  B.  vol.  18),  9  D.  &  B.  22  (E.  C.  K 
B.  vol.  22).  That  case  has  been  reflected  on  by  a  very  great  autho* 
rity :  and,  besides,  the  facts  here  do  not,  on  consideration,  seem  to 
raise  the  principle  upon  which  the  decision  in  that  case  proceeded. 
There  was  something  like  legal  fraud  there.  For  these  reasons,  I 
concur  with  the  rest  of  the  court  upon  the  main  question  which  has 
been  argued  before  us.  I  also  agree  that  the  damages  should  be 
reduced  in  the  way  suggested  by  my  Lord. 

*1231  MoxTAGUK  Smith,  J. — I  agree  with  the  rest  of  the  *court 
^  upon  all  the  points.  As  to  the  main  point, — the  principle  on 
which  the  damages  are  to  be  computed, — ^it  is  not  intended  to  cast  any 
doubt  upon  the  rule  established  in  Flureau  v.  Thornhill,  2  W.  Bla. 
1078,  that,  where  a  contract  for  the  sale  of  land  goes  off  for  want  of 
title  in  the  intended  vendor,  the  vendee  is  entitled  to  nothing  for  the 
loss  of  his  bargain,  but  can  only  recover  back  the  deposit,  with  inte- 
rest, and  the  expenses  he  has  been  put  to  in  the  investigation  of  the 
title.  That  rule  rests  upon  considerations  which  have  no  place  here. 
Baron  Parke,  in  Bobinson  r.  Harman,  1  Exch.  850,  855,  says:  "  The 
rule  of  the  common  law  is,  that,  where  a  party  sustains  a  loss  by  rea- 
son of  a  breach  of  contract,  he  is,  so  far  as  money  can  do  it,  to  be 
placed  in  the  same  situation  with  respect  to  damages  as  if  the  con- 
tract had  been  performed.  The  case  of  Flureau  v,  Thornhill  qualified 
that  rule  of  the  common  law.  It  was  there  held  that  contracts  for 
the  sale  of  real  estate  are  merely  on  condition  that  the  vendor  has  a 
good  title;  so  that,  when  a  person  contracts  to  sell  real  property, 
there  is  an  implied  understanding,  that,  if  he  fail  to  make  a  good 
title,  the  only  damages  recoverable  are,  the  expenses  which  the  ven- 
dee may  be  put  to  in  investigating  the  title.  Here,  however,  the 
conveyance  is  not  conditional  on  the  lessor's  having  a  good  title. 
The  conveyance  has  been  made ;  and  it  passed  the  right  and  title  to 
the  term  to  the  lessee,  so  far  as  the  lessor  had  any  to  grant.  There 
remains  nothing  to  be  done  by  the  lessor*    In  contracts  for  the  sale 
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of  real  estate,  the  courts  have  implied  a  contract  for  title,  and  have 
annexed  to  it  the  particular  consequences  which  are  to  follow  from  a 
breach  of  the  condition  for  title.  But  here  we  are  dealing,  not  with 
a  contract  of  sale,  but  with  an  actual  grant,  with  an  express  covenant 
that  the  lessee  shall  have  peaceable  and  c^uiet  ^possession  and  r«-i  04 
enjoyment  of  the  premises  during  the  term.  The  one  is  an  ^ 
executory  contract,  to  whieh  the^  courts  have  annexed  certain  implied 
conditions :  but  the  other  is  the  case  of  a  contract  fully  executed, 
where  nothing  more  remains  to  be  done  by  the  lessor,  and  where  he 
has  entered  into  an  express  covenant  The  two  cases  are  totally 
different :  the  covenantee,  on  breach,  is  entitled  as  in  all  other  cases 
to  full  compensation  for  the  loss  he  sudttiin^  It  is  cdnceded,  ihat,  if 
the  testator  had  lived  until  the  6th  of  December,  1864,  and  the  plain- 
tiff had  remained  in  possession  of  the  premises^  the  case  would  have 
fallen  precisely  within  the  case  of  Williams  v,  Burrell,  where  the 
value  of  the  term  was  held  to  be  reeovemble.  It  has  been  urged 
that  the  consequences  will  be  serious  if  we  hold  that  the  plaintiff  is 
entitled  to  substantial  damages  here.  But  it  is  well  known  that  the 
covenant  for  quiet  enjoyment  is  limited  to  acts  which  the  lessor  is 
able  to  guard  against,  viz.  his  own  acts  and  the  acts  of  persons  claim- 
ing  under  him.  Tbe  lessor  coven&ntd  that  thd  lessee  shall  quietly 
enjoy,  without  molestation  by  himself  or  any  person  lawfully  claim- 
ing by,  through,  or  under  him.  The  lessee  is  molested  by  or  in  con- 
sequence of  an  act  of  the  covenantor  himself,  viz.  his  marriage-settle- 
ment. I  agree  that  there  are  not  facts  to  bring  this  case  within 
Hopkins  v.  Grazebrook,  6  B.  &  C.  81  (E.  0.  L.  K;  vol.  13).  9  D.  &  B. 
22  (E.  C.  L.  B.  vol.  22).  Here,  a  right  and  title  to  the  land  passed. 
There  is  an  express  covenant  by  the  lessor  that  the  lessee  shall  have 
quiet  enjoyment  during  the  term.  That  covenant  has  been  broken : 
and  I  think  the  lessee  is  entitled  to  full  compensation  for  that  which 
he  has  been  deprived  of.  •  As  to  the  other  points,  I  also  agree.  It  is 
plain  that  the  jurv  first  considered  what  was  the  market  value  of  the 
term,  and  then  added  10  per  cent,  for  compulsory  sale,  by  analogy  to 
the  case  of  a  railway  company  taking  land  under  the  *compul-  r«i  Ag 
sory  powers  of  an  act  of  parliament  But  this  is  not  to  be  ^ 
likened  to  the  case  of  a  compulsory  sale.  It  was  through  the  volun- 
tary act  or  default  of  the  testator  that  this  covenant  was  broken.  I 
also  agree  that  the  plaintiff  is  entitled  to  succeed  on  the  demurrer  to 
the  second  plea,  on  the  ground  that  it  is  no  answer  to  the  action ;  it 
ia  not  a  traverse  of  anything  that  is  either  expressly  or  impliedly  con- 
tained in  the  declaration. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  secoild 

plea. 
Rule  absolute  to  enter  a  verdict  for  the  defendant  on  the 
issue  on  the  second  plea,  and  to  rednce  the  damages  by 
1871.  and  87i. 

Oarlh,  for  the  defendant,  prayed  leave  to  appeal  on  the  main 
qaesiion. 

Erls,  G.  J.,  after  consultation. — We  think  the  defendant  m^y  hav'd 
leave  to  appeal  upon  that  point :  but  it  should  be  presented  defir 
Qitely  and  oivestea  of  all  extraneous  matter. 

Rule  accordingly; 

END  OF  EASTEB  TERM. 
C.  B.  H.  S.,  VOL,  XIX. — 7 
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The  Judges  •wbo  usoally  sat  in  Banco  in  this  Term,  were, — 
Eblk,  C.  J.,  Btles,  J.,  and 

WiLLKS,  J.,  MONTAOUK  SHITH,  J. 


EYEBETT  and  Another  v.  THE  LONDON  ASSUBANCE. 

May  SO. 

B J  tbe  toimi  of  a  polloj  premliM  wen  inmred  ag»iiiit  "  nieb  loft  or  dtmage  m  ■ho«ld  or 
Bifbt  be  oooaiioDsd  byyir*  to  the  property  therein  mentioned ;" — ^Held,  that  this  did  not  oovcr 
4Mnage  reialting  from  the  distarbanoe  of  the  atmotpbere  by  the  explosion  of  a  gunpowder 
magaiine  a  mUe  diitant  ftrom  the  premiiei  innired. 

This  is  an  action  brought  by  the  plaintiffs  against  the  defendants 
for  the  recovery  of  202.,  being  the  amount  of  damage  occasioned  to 
the  plaintiffs'  house  under  the  circumstances  hereinafter  stated ;  and, 
by  tne  consent  of  the  parties,  and  by  judge's  order  under  the  Common 
Law  Procedure  Act,  1852,  the  following  case  was  stated  for  the  opin- 
ion of  the  court,  without  pleadings : — 

1.  By  a  policy  of  insurance,  bearing  date  the  17th  day  of  April, 
1862,  numbered  211,625,  and  sealed  with  the  common  seal  of  the 
defendants,  for  the  considerations  therein  expressed,  the  defendants 
covenanted  and  agreed,  that,  subject  to  the  terms  therein  mentioned, 
which  had  been  duly  complied  with  on  the  part  of  plaintifl^  the 
Capital  stock,  estate,  and  securities  of  the  defendants  should  be  sub- 
^'1271  ^^^  ^^^  liable  to  pay,  make  *good,  and  satisfy  unto  the  plain- 
•J  tiflb,  their  heirs,  executors,  or  administrators,  such  loss  or 
damage  as  should  or  might  be  occasioned  by  fire  to  the  property  of 
the  plaintiflb  therein  mentioned  and  thereby  insured,  acconling  to  the 
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conditions  and  stipulations  tbereon  endorsed,  not  exceeding  in  each 
case  respectivelj  tne  sum  of  60021 

2.  The  premium  is  stated  in  the  policy  to  be  paid  for  the  insurance 
of  the  property  mentioned  in  the  policy  "from  loss  or  damage  by  fire, 
according  to  the  exact  tenor  of  the  conditions  and  stipulations  en* 
dorsed"  on  the  policy.  A  copy  of  the  said  policy  and  tne  conditions 
endorsed  accompanied  and  was  to  be  taken  as  a  part  of  this  case. 

8.  The  6th  condition  endorsed  on  the  policy  was  as  follows : — ''  That 
losses  by  lightning  will  be  made  good,  where  the  property  assured  by 
the  corporation  has  been  actually  set  on  fire  thereby,  and  burnt  in 
consequence  thereof." 

4.  The  8th  condition  endorsed  on  the  said  policy  was  as  follows : — 
"That  books  of  account,  manuscripts,  written  securities,  money,  bank- 
notes, bills,  stamps,  and  gunpowder,  will  not  be  insured  or  compre- 
hended in  any  insurance  effected  by  or  with  this  corporation,  nor  will 
any  loss  or  damage  in  any  case  or  of  any  description  be  made  good 
when  more  than  26  lbs.  weight  of  gunpowder  shall  be  deposited  or 
kept  on  the  premises." 

6.  On  the  1st  of  October,  1864,  a  large  quantity  of  gunpowder  in 
the  gunpowder  magazine  of  Messrs.  Hall,  at  Erith,  ignited,  and 
exploded,  but  from  what  cause  is  unknown;  and  the  before-mentioned 
premises  of  the  plaintiflb  were  thereby  injured  to  the  extent  of  202. 

6.  The  plaintiflEs'  premises,  which  are  rather  more  than  half  a  mile 
dbtant  from  the  spot  at  which  the  explosion  took  place,  were  not  set 
on  fire  by  the  explosion  of  the  gunpowder;  nor  was  any  part  thereof 
•burnt,  heated,  or  scorched  by  the  explosion.  The  injury  r^-joo 
they  sustained  consisted  in  the  shattering  of  the  windows  and  ^ 
window-frames  and  the  damaging  of  the  structure  generally  by  the 
atmospheric  concussion  caused  by  the  explosion. 

The  question  for  the  opinion  of  the  court  was,  whether  the  damage 
so  caused  to  the  plaintiffis'  premises  was  a  loss  or  damage  insured 
against  under  the  before-mentioned  policy. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment 
was  to  be  entered  up  for  the  plaintifis  for  20/.  and  costs  of  suit.  If 
the  court  should  be  of  opinion  in  the  negative,  then  judgment  of  non- 
pros, with  costs  of  defence,  was  to  be  entered  up  for  the  defendants. 

Hannen  (with  whom  was  Lush,  Q.  C),  for  the  plaintiffs.(a) — By.  the 
terms  of  this  policy,  the  defendants  contract  to  indemnify  the  plaintifis 
against  such  loss  or  damage  as  should  or  might  be  occasionea  by  fire 
to  *the  property  of  the  plaintifis  therein  mentioned  and  thereby  r^^  aq 
insured.  The  words  are  general,  and  are  not  confined  to  fire  ^ 
9n  the  premises.    The  conditions  contain  special  provisions  against  the 

(a)  The  points  marked  for  Argmnent  on  the  part  of  the  pUintifft  were  ni  follows : — 

''I.  Th»t,  M  the  damage  aattained  by  the  plaintilTs  was  ooeasioned  by  the  ignition  of  the 
gupowder,  it  was  damage  oeeasioned  by  fire  within  the  meaning  of  the  policy : 

**  2.  That  the  poliey  is  general  against  all  loss  oeeasioned  to  the  property  by  fire,  and  is  not 
liaited  to  loss  oeoMioned  by  fire  on  the  premises,  and  therefore  that  the  fact  that  the  gunpowder 
vhieh  exploded  was  at  some  distance  from  the  plaintUfs'  premises  ii  immaterial : 

"3.  That  the  policy  is  not  limited  to  damage  arising  from*  the  premises  being  aetaally  set  on 
lie  or  bamty  exeept  in  the  particular  case  of  lightning,  and  therefore  thai  in  other  oaiea 
damage  of  whateyer  kind  oeeasioned  by  fire  is  within  the  policy : 

''i.  That  damage  resalting  from  the  atmospherie  eonenssion  is  at  much  occasioned  by  tiba 
in  u  Morehing,  both  of  them  being  effects  of  the  fire  transmitted  through  and  by  the  motioa 
•r  the  air." 
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indirect  consequences  of  fire.  As  to  gunpowder,  the  stipulation  is, — 
^'  Gunpowder  will  not  be  insured  or  comprehended  in  any  insurance 
effected  by  or  with  this  corporation ;  nor  will  any  loss  or  damage  in 
any  case  or  of  any  description  be  made  good,  when  more  than  25  lbs, 
weight  of  gunpowder  shall  be  deposited  or  kept  on  the  premises," 
That  is  the  limit  of  the  reservation  of  liability  in  the  case  of  gunpow- 
der. So  of  the  provision  aa  to  lightning.  This  is  a  contract  which 
must,  like  all  oUier  mercantile  contracts,  be  construed  according  to 
the  ordinary  sense  of  the  words  used.  Suppose  a  fire  take  place  in  an 
adjoining  house,  and  the  premises  or  goods  of  the  assured  were  dam- 
aged by  water;  or  suppose  an  explosion  of  gas  to  take  place  in  an 
adjoining  house,  and  the  premises  of  the  assured  to  sustain  damage 
therefrom ;  would  not  the  company  in  either  case  be  responsible  as  for 
an  injury  resulting  from  fire?  The  only  difference  between  the  case 
last  put  and  the  present,  is,  that  the  explosion  which  occasioned  this 
damage  occurred  at  a  greater  distance.  The  damage  here  is  as  certain 
and  direct  and  immediate  a  consequence  of  fire,  as  the  scorching  the- 
premises  by  the  action  of  a  fire  happening  on  the  other  side  of  the 
street.  The  subject  underwent  discussiou  before  Vice-Ghancellor 
Page  Wood  in  a  case  of  Taunton  v.  The  Royal  Insurance  Company, 
83  Law  J.,  Chan.  406^  which  arose  out  of  the  explosion  of  gunpowder 
on  board  the  Lotty  Sleiffh,  in  the  river  Mersey. 
*13Q1  Maude,  for  the  aefendants.(a) — The  short  Question  *is  whether 
^  damage  resulting  to  the  premises  assured  by  an  accidental 
explosion  of  gunpowder  at  a  distance  of  a  quarter  of  a  mile  therefrom, 
can  be  said  to  be  a  loss  or  damage  occasioned  by  fire  to  the  property 
insured,  within  the  meaning  of  the  policy.  To  bring  the  case  within 
the  words,  it  is  submitted  that  the  property  insured  must  have  sus* 
tained  injury  by  the  direct  action  of  fire.  The  only  injury  here  was 
a  shattering  of  the  premises  by  the  atmospheric  disturbance  resulting 
from  the  explosion.  Suppose  the  explosion  had  taken  place  under 
water,  and  by  means  of  it  the  premises  had  been  injured  by  water 
being  thereby  projected  into  them,  could  that  have  been  said  to  be  a 
loss  or  damage  occasioned  by  fire  ?  [Willss,  J. — Or  suppose  the  house 
had  been  caused  to  sink  into  the  earth  by  means  of  an  explosion  of 
fire-damp.]  Or  by  an  earthquake  occasioned  by  fire  in  the  bowels  of 
the  earth !  Or^  suppose,  instead  of  an  explosion  of  a  powder-mill,  this 
had  been  occasioned  by  the  bursting  of  a  locomotive,  would  that  have 
been  within  the  language  of  the  policy  ?  Or,  would  the  shattering  of 
the  plaintiffs*  windows  by  the  discharge  of  ordnance  at  a  review  be 
within  the  intention  of  the  parties?  All  these  suggestions  show 
the  difficulties  which  will  arise  from  a  departure  from  the  plaia 
meaning  of  the  words.  Some  analogy  may  be  drawn  from  the 
case  of  marine  policies.  In  Green  v.  Elmslie,  Peake  212,  it  was 
held,  that,  if  a  ship  be  driven  by  stress  of  weather  on  an  enemy's 

(a)  The  points  marked  for  argament  on  the  part  of  tlio  doTendanta  ware  as  fbUowt: — 

<'  1.  That  the  damage  caused  Co  the  plaintiA'  premises  was  not  a  damage  insured  against  hf 

the  polioj  in  question : 
^2.  That,  the  plaintiffs'  premises  hsTing  been  only  injured  bj  the  ataospherfo  disturbane* 

eauaed  bjr  the  ezploaion  of  gunpowder  at  a  disUnoe,  and  not  baring  been  in  any  way  bunHy 

the  damage  eomplained  of  was  not  a  loss  or  damage  by  fliu : 
•  **  3.  That  iire  was  not  the  proaimali  eanse  of  the  loss  in  qnestion.'* 
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*ooast  and  there  captured,  it  is  a  loss  by  capture,  and  not  by  r.«i  g|^ 
the  perils  of  the  seas.  So,  in  lonides  v.  The  Universal  Marine  '■ 
Insurance  Company,  14  C.  B.  N.  S.  259  fE.  C.  L.  B.  vol.  108),  where 
a  vessel  the  cargo  of  which  was  insurea  under  a  policy  warranted 
"free  from  capture,  seizure,  and  detention,  and  all  the  consequences 
thereof,  or  of  any  attempt  thereat,  and  free  from  all  consequences  of 
hostilities,  riots,  or  commotions,"  was  wrecked  off  Cape  Hatteras,  in 
consequence  of  the  master  having  mistaken  his  course  through  th^ 
removal  of  a  light  by  the  confederates  during  their  recent  conflict 
with  the  federal  states  of  America — it  was  held  that  the  proximate 
cause  of  the  loss  was  a  peril  of  the  sea,  and  not  the  hostile  act  of  the 
confederate  troops  in  extinguishing  the  light,  and  therefore  not  within 
the  exception.  The  condition  as  to  lightning  materially  aids  this  con^ 
lention.  It  is  that  **  losses  by  lightning  will  be  made  good,  where  the 
property  assured  by  the  corporation  has  been  actually  set  on  fire  therebjf^ 
and  burnt  in  consequence  thereof."  For  a  mere  injury  by  lightning, 
unaccompanied  by  fire,  the  corporation  would  not  be  liable.  In  Mar* 
shall  on  Insurance,  Vol.  2,  Book  IV.,(a)  p.  790  (edit.  1823),  it  is  said 
that  "  by  the  terras  of  the  usual  policy,  the  insurers  undertake  to  pay, 
make  good,  and  satisfy  to  the  insuredf  all  loss  or  damage  which  may 
happen  by  fire  during  the  term  specified  in  the  policy  to  the  houses 
or  other  buildings,  furniture,  or  merchandise  insured.  In  order,  there- 
fore, to  bring  the  loss  within  the  risk  insured  against,  it  must  appear 
to  have  been  occasioned  by  actual  ignition ;  and  no  damage  occasioned 
by  mere  heat^  however  intense,  will  be  within  the  policy.  Thus,  in 
Austin  V.  Drewe,  6  Taunt.  486,  2  Marsh.  130,  a  policy  was  effected 
against  loss  or  damage  by  fire,  on  the  stock  of  a  sugar-house.  In  an 
action  on  the  policy,  it  appeared  that  the  ♦sugar-house  con-  r«ioo 
•isted  of  eight  stories,  in  each  of  which  there  was  sugar  in  a  '- 
certain  stage  of  preparation ;  that  heat  was  communicated  to  each 
•lory  by  a  chimney,  at  the  top  of  which  was  a  register  which  was 
usually  shut  at  night  after  the  fire  was  out,  for  the  purpose  of  retain- 
ing the  heat ;  that,  on  the  present  occasion,  the  fire  was  lighted  in  the 
morning,  but  the  register  was  negligently  kept  shut,  whereby  the 
building  was  filled  with  smoke  and  sparks,  and  the  sugar  damaged, 
not  by  the  smoke,  but  by  the  excessive  heat;  \>Mi  nothing  took  fire. 
The  court  held  that  the  loss  arose  from  the  mismanagement  of  the 
machinery,  and  not  from  any  of  those  accidents  from  which  the  policy 
was  intended  to  protect  the  assured ;  and  therefore  that  the  plaintifib 
were  not  entitled  to  recover."  [  WiLLES,  J.,  referred  to  Dixon  v.  Sad- 
ler, 5  M.  &  W.  405.] 

£rle,  C.  J. — I  am  of  opinion  that  our  judgment  should  be  for  the 
defendants.  The  question  is,  as  put  by  Mr.  Maude,  what  is  the  mean- 
ing  of  the  parties  to  this  contract,  to  be  gathered  from  the  instrument 
itself  and  the  surrounding  circumstances.  The  terms  of  the  contract 
are  these, — '*  The  capital  stock,  estate,  and  securities  of  the  said  oor^ 
poration  shall  be  subject  and  liable  to  pay,  make  good,  and  satis^^ 
unto  the  said  assured,  their  heirs,  executors,  or  administrators,  soeh 
loss  or  damage  as  shall  or  may  be  occasioned  by  fire  to  the  property 
hereinbefore  mentioned  and  hereby  insured."  The  damam  whica 
accrued  to  the  premises  of  the  plaintiffs  here  was  occasioned  by  a  con- 

(a)  Thii  book  is  omittod  from  Seijt  Shoe's  odition  of  1801. 
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cussion  or  disturbance  of  the  atmosphere  by  an  explosion  of  a  large 
quantity  of  gunpowder  at  a  magazine  about  half  a  mile  distant  from 
them.  Taking  the  words  of  the  contract  according  to  their  plain  and 
ordinary  understanding,  I  am  of  opinion  that  they  do  not  apply  to 
*1331  ^^^^  ^^^^  ^^  damage  as  that.  The  stipulation  as  to  ^lightning, 
i  — *'  that  Ipsses  by  lightning  will  be  made  good,  where  the  pro- 
perty assured  by  the  corporation  has  been  actually  set  on  fire  thereby, 
and  burnt  in  conse<][uence  thereof," — ^and  the  condition  as  to  gunpow- 
der,  lead  me  irresistibly  to  the  conclusion  that  the  parties  did  not  con* 
template  that  the  policy  was  to  cover  a  damage  occasioned  as  this  was. 
And  I  think  the  manifest  and  fair  intention  of  the  parties  will  be  car* 
ried  out  by  holding  that  the  plaintiffs  are  not  entitled  to  recover. 

WiLLES,  J. — I  am  of  the.  same  opinion.  We  are  bound  to  look  to 
the  immediate  cause  of  the  loss  or  damage,  and  not  to  some  remote 
or  speculative  cause.  Speaking  of  this  injury,  no  person  would  say 
that  it  was  occasioned  by  fire.  It  was  occasioned  by  a  concussion  or 
disturbance  of  the  air  caused  by  fire  elsewhere.  It  would  be  going 
into  the  causes  of  causes  to  say  that  this  was  an  injury  caused  by  fire 
to  the  property  insured.  The  rule  '*In  jure  non  remota  causa,  sed 
proxima  spectatur,"  determines  this  case. 

Byles,  J. — I  am  of  the  same  opinion.  The  expression  in  the 
policy  which  we  have  to  construe,  is,  **  loss  or  damage  occasioned  by 
fire."  Those  words  are  to  be  construed  as  ordinary  people  would 
construe  them.  They  mean  loss  or  damage  either  by  ignition  of  the 
article  consumed,  or  by  ignition  of  part  of  the  premises  where  the 
article  is:  in  the  one  case  there  is  a  loss,  in  the  other  a  damage,  occa- 
sioned by  fire.  Lord  Bacon  says:(a)  "It  were  infinite  for  the  law  to 
judge  the  causes  of  causes,  and  their  impulsions  one  of  another;  there- 
fore it  contenteth  itself  with  the  immediate  cause,  and  judgeth  of  acta 
*1341  ^y  ^^^^'  without  looking  to  any  *further  degree."  If  that  were 
^  not  so,  a  ship  in  the  neighbourhood  of  Mount  Etna  or  Vesu- 
vius during  an  eruption,  and  receiving  damage  from  substances  pro- 
jected therefrom,  might  be  said  to  be  damaged  by  fire.  So,  a  shot 
falling  amongst  crockery-ware  might  in  one  sense  be  said  to  occasion 
a  loss  by  fire.  But  neither  of  these  cases  would  fall  within  these 
words,  which  must  be  understood  in  their  plain  and  ordinary  sense. 

MoNTAQUK  Smith,  J.,  having  advised  on  the  case  when  at  the  Bar, 
took  no  part  in  the  discussion.  Judgment  for  the  defendants. 

(o)  Muimi  of  the  Law,  Reg.  1.    Bmod's  Works,  bj  BaeU  MontafUt  VoL  IS,  p.  145. 


SCOTT,  Chamberlain  of  the  City  of  LONDON,  v.  JACKSON. 

May  80. 

The  deftUnf  io  or  bayiof  Mid  aelliDg  for  reward  of  tharei  in  Englieh  or  foreign  Joini  iteek 
banks  or  eompaiiies,  or  the  debt,  etoek,  or  seeariiies  of  foreign  governments,  is  an  aeting  and 
Msaming  to  act  as  a  broker,  within  the  57  O.  3,  o.  60. 

This  was  an  action  brought  by  the  Chamberlain  of  the  city  of  Lon* 
don  against  the  defendant,  for  acting  as  a  broker  without  being  duly 
admitted. 

The  first  count  of  the  declaration  stated  that  the  defendant,  before 
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the  commencement  of  this  suit,  and  after  the  27th  of  June,  1817,  to 
m%  on  the  22<1  of  February,  1864,  within  the  said  city  and  liberties 
thereof,  did  take  upon  himself  to  act  as  a  broker  within  the  said  city 
and  liberties,  and  as  a  broker  within  the  said  city  and  liberties  did 
for  reward  to  himself  in  that  behalf  sell  for  one  Elise  Bernal  to  a  cer- 
tain other  person  whose  name  is  to  the  plaintiff  unknown,  a  certain 
interest  or  shares,  to  wit,  three  transferable  shares,  of  and  in  the  capi- 
tal or  joint-stock  of  and  belonging  to  a  certain  company,  commonly 
called  The  Mercantile  Credit  Association  (Limited),  being  a  body  cor- 
porate, contrary  to  the  form  of  the  statutes  in  *that  case  made  r«i  sx 
and  provided ;  be  the  defendant  not  having  been  before  or  at  ^ 
the  time  of  such  sale  admitted  by  the  Court  of  Mayor  and  Aldermen 
of  the  said  city  of  London  to  be  or  act  as  a  broker  within  the  said 
dty  and  liberties;  whereby  and  by  force  of  the  statutes  in  such  case 
maae  and  provided  the  defendant  had  forfeited  for  his  said  offence,  to 
the  use  of  the  mavor  and  commonalty  and  citizens  of  the  said  city  the 
sum  of  1007^  ana  thereby  and  by  force  of  the  statutes  in  that  case 
made  and  provided  an  action  had  accrued  to  the  plaintiff,  as  such 
chamberlain  as  aforesaid,  to  demand  and  have  of  and  from  the  defend- 
ant the  said  sum  of  10021,  and  the  defendant  had  not  paid  the  said 
sum,  or  any  part  thereof. 

The  second  count  was  for  a  like  penalty  for  acting  as  a  broker  in 
the  sale  of  shares  in  the  East  Bassett  Mining  Company ;  the  third  for 
a  like  penalty  for  acting  in  the  sale  of  Mexican  Bonds ;  and  there 
were  twenty  other  counts  charging  similar  sales  of  shares  in  various 
foreign  stocks  and  railway  and  mining  and  banking  companies. 

The  defendant  pleaded,  not  guilty,  by  statute, — the  statute  referred 
to  in  the  margin  oeing  the  21  Jac.  1,  c.  4,  s.  4. 

He  also  demurred  to  the  declaration,  the  ground  of  demurrer  stated 
in  the  margin  being,  "  that  the  dealing  in  the  shares  of  companies 
and  the  debts  of  foreign  governments  was  not  acting  as  a  broker 
within  the  meaning  of  the  statutes  referred  to.^'    Joinder. 

J,  BrotPfij  Q.  C,  in  support  of  the  demurrer.(a) — The  question  is 

(«)  The  points  marked  for  argament  on  the  part  of  th«  defendant  were  aa  foUowi  :— 

"  1.  That  the  defendant  did  not  in  anj  of  the  transactions  mentioned  in  the  declaration  ael 
■i  a  broker  within  the  meaning  of  the  statutes  referred  to : 

''I  Thai  the  statutes  relied  on  are  oonflned  to  brokers  employed  in  the  bnjing  and  seUing 
9t  gooiU;  and  this  is  to  he  inferred  firom  the  duties  raised  being  given  aa  a  compensation  fiir 
the  abolition  of  an  otBoe  relating  to  the  sale  of  goods : 

"  3.  That,  if  the  meaning  of  the  word  broker  is  enlarged  by  the  contemporaneous  statutai 
in  pari  materUt,  it  does  not  go  beyond  brokers  employed  in  the  purchase  ai^d  sale  of  public  and 
Joint  stock,  %.  e.,  the  National  Debt  of  the  United  Kingdom,  and  brokers  employed  in  th« 
eisbaage  of  moneys : 

"4.  That  a  broker  employed  in  the  sale  of  shares  in  a  eompany.  Is  an  agent  who  negotiatai 
the  transfer  in  a  partnership,  and  not  a  broker  within  the  acts : 

'^5.  That  a  broker  employed  in  the  sale  of  the  debt  of  a  foreign  goremment  negotiates  th« 
tnasfer  of  the  debt  of  such  goTcmment  and  the  investment  of  money,  and  is  not  a  broker 
within  the  aeU : 

"ft.  That  such  debt  not  being  publie  stock  or  seearitles  within  the  Stock  Jobbing  Act* 
ott  which  the  plaintiff  relies,  the  defendant  was  not  a  broker  within  those  acts  or  the  aetfi. 
dcdaredon: 

"7.  That  the  subject-matter  of  such  sales  not  being  within  the  city,  the  defendant  was  not « 
Woker  within  the  eity  acU : 

"8.  That  the  demurrer  is  not  too  large : 

•<•.  That  it  is  distribnaTe." 
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*l8fi1  ^^^^^^^  ^^^  ^^^  ^^y^  ^^  ^^^  ^  otihdrs  ^for  reward  shares  in 
-J  British  joint-stock  .Gompauies,  or  foreign  stock,  is  a  broker 
^thin  the  statute  67  G.  8,  e.  60.  That  statute  recites,  amongst  other 
things,  that,  by  the  6  Anne,  c.  16,  intituled  "an  act  for  the  well  gsr*' 
bling  of  spices,  and  for  granting  an  equivalent  to  the  city  of  Londoa 
iby  admitting  brokers,  after  reciting  that  ^*  the  office  of  garbler  was 
part  of  the  revenues  of  the  city  of  London,  and  was  then  let  by  lease 
^0  William  Stewart,  under  the  rent  of  8002.  per  annum,  the  profits 
pf  which  office  and  the  right  of  the  said  William  Stewart  to  the  same  by 
repealing  the  said  act  would  be  very  much  diminished,'' — it  was  enacted, 
that,  from,  &o.,  "all  persons  that  should  act  as  brokers  within  the 
.city  of  London  and  liberties  thereof  should  from  time  to  time  be 
^1871  ^^^^^  so  to  do  by  the  Court  of  *Mayor  and  Aldermen  of  the 
^  said  city  for  the  time  being,  under  such  restrictions  and  limits- 
ttions  for  their  honest  and  good  behaviour  as  tiiat  court  should  think 
jit  and  reasonable,  and  should  upon  such  their  admission  pay  to  the 
4Qhamberlain  of  the  said  city  for  the  time  being,  for  the  uses  thereia 
and  hereinafter  mentioned,  the  sam  of  iOf .,  and  should  also  yearly 
pay  to  the  said  uses  the  sum  of  40#.  upon  the  29th  of  September  ia 
|39^ery  year :"  and,  after  directing  the  application  of  the  money 
(amongst  other  things  to  pay  a  compensation  to  Stewart),  it  was  fur* 
l^jier  enacted,  ''  that,  if  ftny  person  or  persons  should  take  upon  him 
to  ^bt  as  a  broker,  or  employ  any  other  under  him  to  act  as  sucii 
within  the  said  city  and  liberties,  not  being  admitted  as  aforesaid, 
f^very  such  person  sq  offending  should  forfeit  and  pay  to  the  use  of 
the  said  mayor,  &c.,  for  every  such  offence,  the  sum  of  25Z."  The 
fitatute  then  proceeds  to  enact  '*  that  all  persons  that  from  and  after 
the  1st  of  July  next  after  the  passing  of  the  act,  should  be  admitted 
fo  act  as  brokers  within  the  city  of  London  and  liberties  thereof  by 
1^  Court  of  Mayor  and  Aldermen  of  the  said  city  for  the  time  being, 
IP  pursufince  of  the  recited  act,?r*6hould  upon  such  their  admission, 
over  and  above  the  suim  of  40s,  required  to  be  paid  by  the  recited 
act,  pay  to  the  chamberlain  of  the  said  city  for  the  time  being  the 
sum  of  SL,  and  should  also  yearly  pay  to  the  said  chamberlain,  over 
and  above  the  yearly  sum  of  Ms.  required  to  be  paid  by  the  recited 
act,  the  sum  of  8Z.  on  the  29th  of  September  in  every  year.'  The  24 
pection  repeals  the  penalty  imposed  by  the  recited  act,  and  enacts, 
that,  '*  from  and  after  the  passing  of  this  act,  if  any  person  shall  take 
upon  him  to  act  as  a  broker,  or  employ,  or  cause,  permit,  or  suffer 
liny  perspn  or  persons  to  be  employed  with,  under,  or  for  him,  to  act 
B/i'such  within  the  said  city  and  liberties,  not  being  admitted  in  pur» 
*1881  ^^^'^^  ^^  ^^®  ^'^  *recited  act,  every  such  person  so  offenaing 
^  ^  shall  forfeit  and  pay  to  the  use  of  tne  mayor  and  commonalty 
imd  citizens  of  the  said  city  for  every  such  offence  the  sum  of  1001., 
&c.  Primll  facie  one  would  assume  that  "brokers"  meant  persons 
engaged  in  buying  and  selling  goods  for  others, — ordinary  articles 
of  commerce.  The  subject  was  elaborately  argued  in  Clarke  v.  Powell^ 
4  B.  &  Ad.  846  (E.  C.  L.  R.  vol.  24),  where  the  court  came  to  the  con* 
^Ipsiou  that  those  persons  only  came  within  the  description  of  brokers 
in  the  act  who  were  so  considered  at  the  time  of  the  passing  <^  the 
statute  of  Anne.  [Archibald  referred  to  Smith  v.  Lindo,  4  C.  B.  K. 
S.  895  (E.  C.  L.  B.  vol.  1B8),  where  this  court  held  that  a  dealer  (in 
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London)  in  shares  in  a  public  company  (whether  British  or  foreign) 
jdii  ^  broker'^  within  the  statute  of  6  Ann.  c.  16,  and  incapable  of  suing 
for  commission,  unless  duly  licensed.]  That  case  certainly  seems  to 
be  directly  in  point;  and  it  will  be  for  the  court  to  say  whether  the 
jnatter  is  open  to  me  to  argue  otherwise  than  in  a  court  of  error* 
{MoNTAQUB  Smith,  J. — The  decision  of  this  court  was  affirmed  on 
error :  5  C.  B.  N.  S.  687,]  The  point  now  before  the  court  seems  to 
have  been  tacitly  abandoned  there. 

Archibald  (with  whom  was  Lush,  Q.  C),  was  to  have  argued  for  the 
plain  ti£r.(a) 

♦WiLLBS,  J. — ^It  is  impossible  to  get  over  the  case  of  Smith   r«iQA 
V.  Lindo,  at  least  in  this  court.    There  must,  therefore,  be  judg-   ^ 
fBtent  for  the  plaintiff. 

The  rest  of  the  court  cooearring,         Judgment  for  the  plaintiff. 

(«)  Th«  poiDli  aark«4  for  ftrguoMot  «i  th«  pari  of  Che  pla'mtUT  wera  as  follows : — 

"1.  That,  in  tbo  traafaeUons  and  daalingt  rotpoeiively  mentioned  and  descrilMd  in  «aak 
floiut  of  Ihe  deelaimtion,  Ihe  defondant  aoUd  as  a  htokw,  and  took  upon  him  to  act  as  sneh 
vithia  ihe  meaning  of  the  statntes  6  Anne,  e.  16,  and  67  O.  S»  o.  60,  and,  not  baTing  been  duly 
•initted  bj  the  Coort  of  Mayor  and  Aldermen  of  the  city,  rendered  himself  liable  to  each  of 
Ike  aeveral  penaltiee  claimed  : 

^1  That,  by  the  esplantttton  of  ihe  tarn  'broker*  to  be  gathered  from  the  1  Jae.  1,  e.  tl^ 
ihe  8  *  9  W.  3,  e.  20,  s.  60,  a»d  the  6  4  9  W.  3,  e.  S3,  and  other  aeU  which  are  in  pari  materia 
with  ihe  57  G.  3,  c  60,  it  appears  thai  the  dealing  in  or  buying  and  selling  for  reward  of  tha 
Aarei  or  seeoriUes  of  Bnglish  or  foreign  companies,  or  the  debt,  stock,  or  securities  of  foreign 
ffsfwamentf ,  is  an  acting  and  aaraming  io  act  aa  a  broker  witfain  the  meaning  of  the  said  laci- 
tioned  ctataCa : 

<'3.  Thai  (be  term  'broker,'  In  the  ataiute  67  O,  8,  c.  60,  appliec  io  all  persons  dealing  in  ar 
ing  and  seUing  for  reward  on  behalf  of  others  stocks,  shares,  or  Mcarities  similar  to  tho99 
iaalt  in  by  brokers  ai  the  time  when  that  act  was  paaied,  althoagh  snch  stocks,  shares,  or  secu* 
iWec  were  aoi  then  in  eziatence : 

^4b  That  iba  daclatatten  is  good  \m  aabtiasea,  and  the  demnrrar  too  larga" 

The  tenn  broker,  derived  fron  a  8.  HecannotsellonoFedit.  4.  Heeannot 

WQfd  Bigoifying  to  nee,  emploj,  implies  oontraot  in  hia  own  name  directly  witb 

lljdBcy.    This  was  of  the  same  natare  the  person  to  whom  he  sells  or  of  whom 

IS  ihat  of  the  Roman  prozenaCa  Miter  be  bays.    5.  As  soon  as  the  bargain  is 

§maUa  H  vemdetUei  etU  coneiliator  et  made,  bis  duty  is  fulfilled,  and  bis  right 

•i«<iicf— 'Galv.   Lex.   Jar., — be   who  to  brokerage  malares:  5Datcb.  341; 

btiags  about  a  bargain  between  two  34  Barb.  98;  21  Id.  145;  48  Id.  529; 

■urehants  or  others  for  a  commission :  although  this  may  be  modified  by  th^ 

Qlory  on  Ageney,  §  28 ;  Story  on  Sales,  usage  of  trade :  Br.  R.  76. 
(  €5;  7  Wentw.  Plead.  882 ;  5  Dutch.        The  seyeral  classes  of  brokers  are 

841 ;  7  Tiff.  417 ;  Acts  of  Assembly,  distinguished  by  the  articles  they  deal 

Fenna.,  Purd.  Dig.  126 ;  Int  Revenue  in,  as  stock  and  bill  (or  street) :  1  Jones 

Act  1S66 ;  2  Rev.  Stat  Ohio  1461.  (Penna.)  468 ;  merchandise,  insuranoSi 

1.  There  is  no  baihnent  to  a  broker;  custom-house,    ship,    or    real    estate 

he  hss  no  ownership  in  or  lien  on  the  brokers :  Purd.  Dig.  126. 
goods  bargained  for,  nor  a  right  to        When  brokers  use  their  character 

take  the   price :  2    Kent  Com.  6^2  as  such  to  buy  and  sell  on  their  own 

(i);  Russell  on  Factora  91;  7  Tiff,  aoconnt  (which  was  forbidden  by  stat 

417.    In  this  he  differs  from  an  auo-  8  Geo.  2,c.  31),  they  are  taxable  as  if 

tmeer,  a  factor,  and  a  pawnbroker,  the  operation  were  done  on  another's 

%>  He  can  only  make  a  private  sale,  aoeoant :  United  States  v.  Gutting^  9 

««the  auotioneer  a  pablic  one :  40  Barb.  Wall.  (U.  6.  Sup.  Ct.  1865)  441 ;  In^ 

(64;  Donlap,  Paley  on  Agency  13,  n.  Rev.  Acts  U.  S.;  Maiyland  Code  88L 


139  HORROCKS  tr.  METROPOLITAN  RAILWAY  CO.    T.  T.  1865. 


HORROCKS  V.  THE  METROPOLITAN  RAILWAY  COMPANY. 

Jufie  1. 


The  plaintiff  haring  fl^T«ii  notice  to  the  defendante,  a  railway  oompanj,  nnder  the  68Ui 
tton  of  The  Landi  Clansei  Coniolidation  Aot»  1846,  that  hit  premiaes  had  heen  injnrioiuly 
•ffeeted  hj  the  exeoution  of  their  works,  and  that  he  demanded  oompeniatlon  and  an  awen 
fflent  before  a  jury,  the  defendanta  issued  their  warrant,  and  a  Jary  was  summoned,  whe 
fonnd  that  the  plaintiff  was  not  entitled  to  any  compensation.  The  plaintiff  therenpon  ob- 
tained a  rale  in  the  Qaeen's  Beneh  to  qaash  the  Inqaisition  and  the  rerdiet  and  jadgment 
thereon,  and  gave  the  company  a  fresh  notice,  and,  the  company  not  issuing  another  warranty 
the  plaintiff  brought  this  action : — Held,  that,  the  original  warrant  remaining  unimpeaehed, 
the  sheriff  was  bound  to  go  on  nnder  it»  by  summoning  a  fresh  Juryi  and  that  the  company  wen 
Ia  no  default. 

This  was  an  action  against  the  Metropolitan  Railway  Company  to 
reoover  a  compensation  for  land  injuriously  affected  by  their  works, 
under  the  68th  section  of  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  0. 18. 

*l4(f\  ^^^  declaration  stated,  that  the  defendants  were  a  ^railway 
^  company  incorporated  by  an  act  of  parliament  passed  in  the 
seventeenth  and  eighteenth  year  of  the  reign  of  Queen  Victoria, 
intituled  "An  Act  to  alter  and  extend  the  North  Metropolitan  Rail- 
way, and  to  consolidate  and  amend  the  provisions  relating  thereto  (17 
&  18  Vict.  c.  ccxxi.),  and  that  the  plaintiff  was  entitled  to  compensa- 
tion in  respect  of  an  interest  in  a  certain  house  and  premises  situate 
and  being  No.  66,  Euston  Road,  in  the  parish  of  St.  Pancras,  in  the 
county  of  Middlesex,  which  had  been  injuriously  affected  by  the 
defendants  as  and  being  the  promoters  of  the  undertaking,  by  the 
execution  of  the  works  of  the  said  railway,  and  that  the  defendants, 
as  such  promoters  as  aforesaid,  had  not  made  satisfaction  to  the 
plaintiff  in  respect  of  his  interest  in  the  said  house  and  premises  undet 
the  provisions  of  the  said  act  or  of  any  act  incorporated  therewith, 
and  the  compensation  claimed  by  the  plaintiff  in  respect  of  his  interest 
in  the  said  house  and  premises  exceeded  the  sum  of  50^. ;  and  that  the 
plaintiff,  desiring  to  have  the  said  compensation  settled  by  a  jury, 
gave  notice  of  such  his  desire  to  the  defendants  as  such  promoters  aa 
aforesaid,  stating  in  the  said  notice  the  nature  of  his  interest  in  the 
said  house  and  premises  in  respect  of  which  he  claimed  compensation, 
and  the  amount  of  compensation  so  claimed  by  him,  being  489{.  6«. 
lOd,  that  is  to  say,  148/.  lbs.  4dL,  the  amount  of  repairs  done  to  the 
said  premises,  and  of  the  architect's  charges  in  reference  thereto,  and 
8401.  lU.  6cL  for  loss  of  trade,  damage  done  to  the  goodwill,  and 
business  value  of  the  said  house  as  a  public-house,  depreciation  in 
value  of  stock-in-trade,  damage  done  to  stock  in  cellars,  and  leeal  and 
other  expenses  which  the  plaintiff  had  been  put  to;  that  the  aefend- 
ants,  as  such  promoters  ad  aforesaid,  were  not  willing  to  pay  the 
amount  of  the  compensation  so  claimed,  nor  did  they  enter  into  a 
^^.^-|  *written  agreement  for  that  purpose,  nor  did  they  within 
^  twenty -one  days  after  the  receipt  of  the  said  notice  issue  their 
warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same  in  the 
manner  provided  by  law ;  that,  by  reason  of  such  default  to  issue 
their  warrant  as  aforesaid,  the  defendants  became  and  were  liable  to 
pay  to  the  plaintifl^  beigg  so  entitled  as  aforesaid,  the  amount  of  com- 
pensation so  claimed  by  him  as  aforesaid;  and  that  all  conditions 
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were  fulfilled,  and  all  things  happened,  and  all  times  elapsed,  neces- 
sary  to  entitle  the  plaintiff  to  maintain  this  action,  yet  that  the  defend- 
ants had  not  paid  the  said  amount  of  compensation  to  the  plaintiff: 
Claim,  5007. 

The  defendants  pleaded, — ^first,  that  the  plaintiff  was  not  entitled  to 
compensation  as  alleged, — ^secondly,  that  the  said  interest  of  the  plain- 
tiff in  the  said  house  and  premises  had  not  been  injuriously  affected 
by  them  the  defendants,  as  alleged, — thirdly,  that  the  plaintiff  did  not 
give  to  them,  the  defendants,  such  notice  as  alleged. 

The  fourth  plea  stated,  that,  after  the  said  interest  of  the  plaintiff 
in  the  said  house  and  premises  had  been  injuriously  affected  by  them 
the  defendants,  as  and  being  the  promoters  of  the  said  undertaking, 
by  the  execution  of  the  works  of  the  said  railway,  as  alleged,  and 
after  the  plaintiff  became  and  was  entitled  to  compensation  in  respect 
of  the  said  interest  having  been  so  injuriously  affected,  as  alleged,  and 
long  before  the  giving  of  the  notice  in  the  declaration  mentioned,  the 
plaintiff,  desiring  to  have  the  said  compensation  settled  by  a  jury, 
gave  notice  of  such  his  desire  to  the  defendants,  as  such  promoters  as 
aforesaid,  stating  in  the  said  last-mentioned  notice  the  nature  of  his 
interest  in  the  said  house  and  premises  in  respect  of  which  he  claimed 
compensation,  and  the  amount  of  compensation  so  claimed  by  him^ 
and  that  *such  claim  was  made  and  such  notice  given  by  the  r4i-i4o 
plaintiff  for  and  in  respect  of  the  same  compensation  as  that  '- 
mentioned  or  referred  to  in  the  said  notice  in  the  declaration  men- 
tioned ;  that  thereupon  the  defendants,  as  such  promoters  as  aforesaid, 
not  being  willing  to  pay  the  amount  of  compensation  claimed  by  such 
notice,  did  within  twenty -one  days  after  the  receipt  of  such  notice 
duly  issue  their  warrant  under  their  common  seal,  directed  to  the 
sheriff  of  the  county  of  Middlesex,  he  being  under  the  provisions  of 
The  Lands  Clauses  Consolidation  Act,  1845,  the  proper  officer  in  that 
behalf,  requiring  him  to  summon  a  jury  for  settling  the  said  compen- 
sation in  the  manner  provided  by  The  Lands  Clauses  Consolidation 
Act,  1845,  in  that  behalf,  and  delivered  the  said  warrant  to  the  said 
sheriff;  and  that  the  said  warrant  had  thenceforth  been,  and  at  the 
time  of  the  giving  of  the  said  notice  in  the  declaration  mentioned 
continued  to  be,  and  still  was,  in  the  hands  of  the  sheriff  for  the  said 
county  of  Middlesex,  and  was  still  unexecuted  and  in  full  force  and 
effect. 

The  plaintiff  replied  to  the  fourth  plea,  that,  upon  the  receipt  of 
the  warrant  in  the  said  fourth  plea  mentioned  by  the  sheriff  of  the 
county  of  Middlesex,  the  said  sheriff  did  in  pursuance  of  the  said 
warrant  summon  a  jury  for  settling  the  said  compensation  in  the 
manner  provided  by  The  Lands  Clauses  Consolidation  Act,  1845,  to 
meet  at  the  house  known  by  the  name  of  the  Sheriff's  Office  in  Red 
Lion  Square,  in  the  said  county  of  Middlesex,  which  house  is  not 
more  than  eight  miles  distant  from  the  said  house  and  premises  of  the 
plaintiff,  on  the  8th  of  January,  1862,  which  day  was  a  time  not  less 
than  fourteen  nor  more  than  twenty-one  days  after  the  receipt  of  the 
said  warrant  by  the  said  sheriff;  that  the  said  sheriff  forthwith  gave 
notice  to  the  defendants  of  the  time  and  place  so  ^appointed  by  r^i^o 
the  said  sheriff;  that,  on  the  said  day,  at  the  said  place,  the  ^ 
plaintiff  and  the  defendants  came  by  their  respective  attorneys  before 
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the  said  sheriff,  and  also  at  that  same  time  and  plaoe  the  said  jury 
oame,  and  the  said  jury,  being  dnly  call^i  and  sworn  truly  and  faitfa* 
fully  to  inquire  of  and  assess  the  oompensation  (if  any)  in  respect  of 
which  their  verdict  was  to  be  given,  did  on  their  oath  aforesaid  say 
by  their  verdict  that  there  was  not  at  any  time,  nor  was  there  at  tbe 
time  of  holding  the  said  inquisition,  any  compensation  to  be  paid  by 
the  defendants  to  the  plaintiff  in  respect  of  the  said  house  and  premises 
or  the  plaintiff's  interest  therein  having  been  or  being  injuriously 
JEiffected  by  the  execution  of  the  works  of  the  defendants,  as  allied  in 
tbe  plaintiff's  said  notice  and  claim;  that  the  said  sheriff  duly  gave 
judgment  thereon ;  that  the  said  verdict  and  judgment  was  duly  signed 
by  ine  said  sheriff;  and  that  thereupon  certain  proceedings  were  bad 
on  the  part  of  the  plaintiff  in  Her  Majesty's  Court  of  Queen's  Bench  at 
Westminster,  and  it  was  ordered  by  the  said  court  that  a  writ  of 
certiorari  should  issue  to  remove  into  the  said  court  the  said  inquisi*- 
tion,  verdict,  and  judgment;  and  afterwards  it  was  further  ordered 
by  the  said  court  that  the  said  inquisition,  «nd  the  verdict  and  judg- 
ment given  thereon,  should  be  quashed ;  and  that  after  the  said  war- 
rant had  been  so  executed  as  aforesaid,  and  the  said  inquisition, 
verdict,  and  judgment  had  been  so  quashed  as  aforesaid,  and  not 
before,  the  plaintiff  gave  to  the  defendants  the  notice  in  the  declara- 
tion mentioned. 

The  plaintiff  also  demurred  to  the  fourth  plea,  the  ground  of 
demurrer  stated  in  the  margin  being,  "that  it  is  not  alleged  in  the 
said  fourth  plea  that  the  twenty-one  days  mentioned  in  the  4l8t  seo- 
*I441  ^^^^  ^^  ^^^  Lands  Clauses  Consolidation  Act,  18^,  have  not 
-'  '^'elapsed,  or  that  the  warrant  remains  in  the  sheriff's  hands  and 
is  unexecuted,  by  the  consent  of  the  parties  interested."    Joinder. 

The  defendants  rejoined  to  the  second  replication  to  the  fourth 
plea,  that  the  said  inquisition  was  not  duly  held,  and  the  said  verdiet 
and  judgment  were  respectively  not  duly  given;  and  that  the  said 
inquisition,  verdict,  and  judgment,  were  quashed  as  in  the  paid  fourtk 

Slea  mentioned,  for  the  cause  that  the  same  were  respectively  not 
uly  held  and  given  as  aforesaid,  and  for  no  other  reason  or  cause. 
The  defendants  also  demurred  to  the  second  replication  to  the 
fourth  plea,  the  ground  of  demurrer  being,  "that  the  replication 
shows  that  the  warrant  never  was  duly  executed  by  the  sheriff,  and 
alleges  no  sufficient  reason  why  the  same  should  not  now  be  executed 
by  him,  or  why  the  defendants  should  issue  any  further  or  other  war- 
rant"   Joinder. 

The  plaintiff  joined  issue  and  demurred  to  the  rejoinder  to  the 

second  replication,  the  grounds  of  demurrer  being,  *'that  it  is  not 

alleged  that  the  sheriff  did  not  duly  summon  a  jury  in  pursuance  of 

the  said  warrant,  or  shown  that  the  sheriff  bad  power  or  authority  to 

-summon  a  second  jury  under  the  said  warrant."    Joinder. 

I     Francis  (with  whom  was  Lush,  Q.  C,\  for  the  plaintiff.(a) — The 

(u)  The  poiott  marked  for  argomeni  od  th«  part  of  tba  ptaiotiff,  were  aa  foUow«  : — 
'<  1.  Thai  tha  foorth  plaa  it  bad,  beeanaa  it  is  not  allefad  therain  that  at  tba  Uma  of  tha  ftv^ 
Ing  of  the  notioe  in  the  declaration  mentionod  the  twentj-ona  days  mentioned  ia  the  41tt  an#-> 
iion  of  the  Lands  Clauste  Consolidation  Act,  1845,  had  not  elapsed,  or  that  the  warrant  ra» 
^Ukined  in  the  sheriflTs  hands,  and  was  and  if  nnexecnted,  bj  the  consent  of  the  parties  lnt«^> 
•ited  ;  and  becansa  it  is  not  aUaged  or  shown,  that,  at  tba  tine  of  tbe  girlng  of  the  said  notiei^ 
tha  ihariff  had  powar  or  aathoritj  to  ejcae«ta  tfia  said  warrant  bj  fuiiBOBing  a  jary,  or  thai 
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fourth  plea  is  bad,  or,  if  good,  tbe  ^replication  is  a  sufficient 
answer  thereto.  It  appears  on  the  record  that  the  plaintiff 
g&Te  notice  under  the  68th  section  of  The  Lands  Clauses  Consolida? 
tion  Act,  1845,  that  his  premises  had  been  injuriously  affected  by  tbe^ 
execation  of  the  defendants'  works,  and  that  he  claimed  compensation*. 
It  thereupon  became  the  duty  of  the  ccmnpany,  under  &  39,  to  issuer 
their  warrant  to  the  sheriff  to  summon  a  jury  to  determine  the  amount 
of  compensation  due,  and  that  of  the  sheriff,  under  ss.  41,  42^  to  sum- 
mon and  impannel  a  jury,  not  less  than  fourteen  or  more  than  twenty* 
one  days  after  the  receipt  by  him  of  the  warrant.  The  proceedingsi 
under  the  former  warrant  having  been  quashed,  and  there  being  no* 
provision  in  the  act  for  the  issuing  of  a  second  warrant  or  the  impan** 
nelling  of  a  second  jury, — seeing  that  the  sheriff  can  do  nothing  aftef 
the  lapse  of  the  twenty-one  *days, — ^the  plaintiff  was  clearly  r«i  4^. 
right  in  giving  a  fresh  notice.  [Btlbs,  J. — ^You  say,  that,  if  *- 
the  sheriff  had  power  to  summon  another  jury,  the  plaintiff  is  entitled 
to  avail  himself  of  the  old  notice;  and  if  not,  that  he  may  rely  on  the 
new  notice  7]  Precisely  so.  It  would  seem  iVom  the  conclusion  c^. 
the  case  of  The  Queen  v.  The  North  Western  Railway  Company,  & 
Ellis  &  B.  443,  476  (E.  G.  L.  B.  vol.  107),  that  the  warrant  is  still  ii^ 
force.  [Bylbs,  J. — The  warrant  standing,  have  you  a  right  to  giv» 
the  company  a  fresh  notice  ?]  The  time  limited  for  the  sheriff  to  aeti 
upon  the  warrant  being  gone,  he  can  do  nothing,  [Bylbs^  J. — The. 
time  for  proceeding  on  the  warrant  must  necessarily  be  enlarged. 
Suppose  the  sheriff  were  to  die  on  the  twentieth  or  twenty-first  day, 
^er  the  inqiiisition  had  been  begun, — what  would  be  the  result? 
Mast  you  begin  de  novo?]     It  is  submitted  that  we  must. 

J7.  Lloyd  (with  whom  was  Hawkins,  Q.  C),  contr&.(a)— The  defend* 
ants'  construction  is  reasonable,  and  in  accordance  with  the  language 
of  the  statute.     [He  was  stopped  by  the  court.] 

Ebl£,  C.  J. — The  company  make  no  objection  to  the  ♦sheriff^s  r^-r^i* 
going  on  under  the  old  warrant.    The  41st  section  of  The  Lands  ^ 
Clauses  Consolidation  Act,  1845,  gives  a  direction  to  the  sheriff  which 
is  obligatory  on  him :  he  is^  not  less  than  fourteen  nor  more  thaa 

tb«  plaintiff  could  eompel  him  to  do  so ;  and  beeauie  tbo  said  plem  allegos  no  snffleiont  reasoft' 
wfcy  the  ptaintiff  was  not  at  liberty  to  giro  the  said  notice  in  the  declaration  mentioned,  or  wh^ 
the  defendants  should  not  have  issued  another  or  farther  warrant  in  parsnance  thereof: 

"i.  That  the  fonrUi  plea,  if  good,  is  suflBciently  answered  by  the  second  replication,  which 
shovi  that  the  said  warrant  was  in  fact  duly  executed  by  the  sheriff,  and  that  the  plaintiff  waff 
legally  jattifled  in  giving  the  notice  in  the  declaration  mentioned,  and  alleges  a  sufficient  re»* 
SOB  wby  the  said  warrant  should  not  now  be  executed  by  the  sheriff,  and  why  the  defendaafts 
should  have  issued  a  farther  or  other  warrant  in  pursuance  of  the  said  notice : 

**  3.  That  the  rejoinder  to  the  second  replication  is  bad,  because  it  is  not  alleged  or  shown 
therein  that  the  sheriff  did  not  duly  summon  a  jury  in  pursuance  of  the  said  warrant,  or  that 
hi  had  power  or  authority  to  summon  another  or  farther  jury  under  the  said  warrant,  or  with* 
out  a  fresh  warrant  issued  to  him  for  that  purpose ;  and  because  no  sufAcieat  reason  is  aUegedi 
why  the  plaintiff  should  not  hAve  given  the  notice  in  the  declaration  mentioned." 

(«}  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows : — 

'^1.  That  the  plaintiff  was  not  entitled  under  s.  68  of  The  Lands  Clauses  Consolidation  Aot^ 
1845,  to  give  the  company  a  second  notice,  or  to  require  them  to  issue  a  second  warranty  but 
Atnld  have  applied  to  the  sheriff  to  exeeute  the  wairant  already  iasned  to  him  and  ia  hie 
hands: 

**  2.  That  the  warrant  already  Issued  never  had  been  duly  executed,  and  was  in  no  way  in* 
talidatcd,  and  might  and  should  have  been  executed :     ' 

"8.  That,  for  these  reasons,  the  fourth  plea  is  good,  the  plaintiff's  second  replication  thoroto 
if  bsufficienty  and  the  defendants'  r^oinder  thereto  is  good." 


147  H0RR0CK8  v.  METROPOLITAN  RAILWAY  CO.    T.  T.  1866. 

twenty-one  days  after  reoeiving  the  warrant,  to  summon  a  jury  for 
settling  any  case  of  disputed  compensation.  But,  if  his  attempts  to 
do  his  duty  are  frustrated  by  the  order  of  a  superior  court,  he  ought 
to  go  on  again  as  if  no  such  difficulty  had  arisen.  I  think  he  may 
summon  a  fresh  jury  under  the  authority  conferred  upon  him  by  the 
warrant  already  issued,  and  consequently  that  nhe  defendaoca^  foarth 
plea  is  an  answer  to  the  action. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  The  sheriff  is  in  substance 
made  the  judge  in  this  matter:  and  by  s.  44,  if  he  ''make  default  in 
any  of  the  matters  thereinbefore  required  to  be  done  by  him  in  rela- 
tion to  any  such  trial  or  inquiry,  he  shall  forfeit  602.  for  every  snch 
offence,  and  such  penalty  shall  be  recovered  by  the  promoters  of  the 
lindertaking,  by  action  m  any  of  the  superior  courts."  The  neglect 
of  the  sheriff,  however,  does  not  interfere  with  the  rights  of  the  parties. 

Bylbs,  J. — I  am  of  the  same  opinion. 

MoNTAOtTE  Smith,  J. — I  am  of  the  same  opinion.  This  is  an  action 
brought  on  the  68th  section  of  The  Lands  Clauses  Consolidation  Act, 
1845,  which  provides  that,  if  any  party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lands,  or  of  any  interest  therein,  wbich 
shall  have  been  taken  for  or  injuriously  affected  by  the  execution  of 
the  works,  and  for  wbich  the  promoters  of  the  undertaking  shall  not 
have  made  satisfaction  under  the  provisions  of  this  or  the  special  act, 
or  any  act  incorporated  therewith,  and  if  the  compensation  claimed  in 
^1481  ^^^^  ^^^^  shall  exceed  the  sum  of  *502.,  such  party  may  have 
-'  the  same  settled  either  by  arbitration  or  by  the  verdict  of  a 
jury,  as  he  shall  think  fit :  and,  if  the  party  so  entitled  as  aforesaid 
desire  to  have  such  question  of  compensation  settled  by  a  jury,  it  shall 
be  lawful  for  him  to  give  notice  in  writing  of  such  his  desire  to  the 
promoters  of  the  undertaking,  stating  such  particulars  as  aforesaid ; 
and,  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the 
amount  of  compensation  so  claimed,  and  enter  into  a  written  agree- 
ment for  that  purpose,  they  shall  within  twenty-one  days  after  the 
receipt  of  such  notice  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  for  settling  the  same  in  the  manner  herein  provided,  and,  in 
default  thereof,  they  shall  be  liable  to  pay  to  the  party  so  entitled  as 
aforesaid  the  amount  of  compensation  so  claimed,  to  be  recovered  by 
action,  &c.  Here,  the  claimant  gave  the  company  notice  under  that 
section,  and  they  duly  issued  their  warrant  to  the  sheriff,  by  whom 
an  inquisition  was  held ;  and  the  jury  found  that  the  claimant  was 
not  entitled  to  any  compensation.  By  the  act  of  the  claimant,  that 
inquisition  was  afterwards  set  aside.  The  twenty-one  days  mentioned  in 
8.  41  having  now  elapsed,  the  question  is,  what  is  the  proper  course 
to  be  pursued.  As  between  the  parties,  the  statute  is  clearly  direc- 
tory. The  inquisition  and  the  verdict  and  judgment  thereon  have 
been  set  aside:  but  the  warrant  remains,  and  that  with  the  plaintiff's 
consent.  There  is  no  provision  in  the  clause  to  justify  the  plaintiff 
in  beginning  again  by  giving  a  fresh  notice.  It  would  be  a  strong 
thing  to  allow  that:  he  might  vary  his  claim  in  the  new  notice.  The 
most  reasonable  construction,  as  it  seems  to  me,  is  that  the  original 
notice  and  warrant  remain,  and  the  sheriff  must  go  on  again  under  it. 

.   Judgment  for  the  defendants. 
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•THE  BROMPTON,  CHATHAM,  GILLINGHAM,  AND  ..i^o 
BOCHESTER  WATERWORKS  COMPANY  v.  JEN-  ••  ^** 
NINGS.    Junel. 

A  idpnlation  in  a  oomposUion  d«ed  ander  the  192d  1601100  of  the  Baokraptoj  Act,  1861,  thftt 
Ik  iball  be  lawftU  for  the  tnitteef  to  require  any  person  or  pertoni  olaiming  to  be  a  creditor  or 
oeditora  of  the  debtor  to  rerify  the  nature  and  amount  of  inch  debt  or  elaim,  with  fall  par- 
tinilart  showing  the  consideration  thereof,  by  statntory  declaration  before  the  commissionera 
tf  baakmptey,  or  olAtnci m,  o«  lie  »aid  tnt§t€€  or  %nuten  may  ikimk  Jit, — ^is  nnreasonable,  and 
nadirs  the  deed  inoperative  as  against  a  non-assentiog  creditor. 

This  was  an  action  for  goods  sold  and  delivered,  goods  bargained 
and  sold,  and  work  and  labour,  &c. 

The  defendant  pleaded,  that,  after  the  accruing  of  the  plaintiff's 
daim,  and  after  the  11th  of  October,  1861,  the  defendant  was  indebted 
to  the  plaintiffs  and  divers  other  persons;  and  thereupon  a  deed, 
bearing  date  the  23d  of  December,  1864,  was  made  and  entered  into 
by  andbetween  the  defendant  of  the  first  part,  and  J.  Berridge,  W. 
Eaymen,  and  J.  H.  Ivey,  as  and  bein^  trustees  on  behalf  of  all  the 
creditors  of  the  defendant  of  the  second  part,  and  the  several  persons 
whose  names  and  seals  were  thereunto  subscribed,  being  creditors  of 
the  defendant,  on  behalf  of  themselves  and  all  the  creditors  of  the  defend- 
ard  so  far  as  thej  had  power  to  bind  them,  of  the  third  part,  relating 
to  the  debts  and  liabilities  of  the  defendant  and  his  release  therefrom ; 
and  the  defendant  thereby  conveyed  and  assigned  all  his  estate  and 
effects  (except  wearing  apparel)  to  the  said  trustees.  Upon  trust  for 
the  benefit  of  all  the  creditors  of  the  defendant  in  manner  therein 
mentioned ;  and  the  said  creditors  thereby  severally  and  respectively 
released  and  discharged  the  defendant  from  all  debts  and  liabilities 
of  the  defendant  to  the  said  creditors  respectively,  and  from  all  actions 
and  suits  in  respect  thereof:  Averment,  that  a  majoritv  in  number 
representing  three-fourths  in  value  of  the  creditors  of  the  defendant 
woose  debts  respectively  amounted  to  10/.  and  upwards  did  in  writ- 
ing assent  to  and  approve  of  the  said  deed ;  ana  the  said  trustees 
appointed  by  the  said  deed  executed  the  same ;  and  the  execution  of 
the  said  deed  by  the  defendant  was  '^'attested  by  an  attorney,  reign 
and  within  twenty-eight  days  from  the  day  of  the  execution  ^ 
of  the  said  deed  by  the  defendant  the  same  was  produced  and  left, 
baying  been  first  duly  stamped,  at  the  office  of  the  chief  registrar  of 
the  Court  of  Bankruptcy,  for  the  purpose  of  being  registered,  and, 
together  with  such  deed,  there  was  delivered  to  the  said  chief  register 
an  affidavit  by  the  defendant  that  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  the  defendant  whose  debts 
amounted  to  102.  and  upwards  had  in  writing  assented  to  and  approved 
of  the  said  deed,  and  also  stating  the  amount  in  value  of  the  property 
and  credits  of  the  defendant  comprised  in  the  said  deed;  and 
the  said  deed  did  before  the  registration  thereof  bear  such  ordinary 
and  ad  valorem  stamp-duties  as  were  provided  by  the  Bankruptcy 
Act.  1861,  in  that  behalf;  and  immediately  on  the  execution  oi 
the  said  deed  by  the  defendant  possession  of  all  the  property  com- 
prised therein  of  which  the  defendant  could  give  or  order  possession 
was  given  to  the  said  trustees ;  and  at  the  time  of  the  execution  of 
the  said  deed  the  plaintifiEs  were  creditors  of  the  defendant  in  respect 
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of  the  claim  herein  pleaded  to,  within  the  meaning  of  the  Bankruptcy 
Act,  1861 ;  and  that,  all  conditions  having  been  performed,  ana  all 
things  having  happened  necessary  in  that  behalf,  the  plaintiffs  became 
and  were  and  are  bound  by  the  said  deed  as  if  they  had  been  parties 
ihereto  and  had  duly  executed  the  same. 

To  this  plea  the  plaintiff  replied  thai  the  said  deed  first  in  thai* 
plea  mentioned  was  and  is  to  the  tenor  and  effect  and  in  the  wordt 
tod  figures  following,  that  is  to  say, — **This  indenture,  made  the  23d 
of  December,  1864,  Between  Stephen  Jennings,  of,  &c.,  builder  and 
contractor,  of  the  first  part,  J.  Berridge,  of,  &c.,  W.  Haymen,  of,  &c., 
and  J.  H.  Ivey,  of,  &c.,  who,  and  the  survivor  of  them,  and  the  trus- 
♦1511   ^^^  ^^  trustee  for  ♦the  time  being  are  hereinafter  referred  to  bs 

-I  *'the  said  trustees  or  trustee"  of  the  second  part,  the  several 
persons,  companies,  and  copartnership  firms  whose  names  and  seahr 
are  hereunto  subscribed  and  afiixed,  being  creditors  of  the  said  Ste- 
phen Jennings,  on  behalf  of  themselves  and  all  the  creditors  of  the  said 
Stephen  Jennings  so  far  as  they  have  power  to  hind  them,  of  the  third 
part:  Whereas,  the  said  Stephen  Jennings  has  for  some  time  padt 
carried  on  the  business  of  a  builder  and  contractor  at  Rochester,  in 
the  county  of  Kent :  And  whereas  the  said  Stephen  Jennings  is 
indebted  to  the  several  persons  parties  hereto  of  the  third  part  in 
divers  sums  of  money  which  he  is  unable  to  pay  in  full :  And  whereas; 
at  a  meeting  of  the  creditors  of  the  said  Stephen  Jennings,  held  off 
the  21st  of  December,  1864,  at,  &c.,  it  was  resolved  by  the  creditors 
present  thereat  that  the  said  Stephen  Jennings  should  assign  all  his 
estate  and  effects  to  the  p&rties  hereto  of  the  second  part,  for  the  benefit 
of  all  the  creditors  of  the  said  Stephen  Jennings:  And  whereas,  the 
said  several  parties  to  these  presents  have  agreed  to  carry  out  the 
said  resolution  by  the  execution  of  these  presents,  with  such  cove- 
nants and  provisions  as  hereinafter  contained:  Now  this  indenture 
witnesseth,  that,  in  consideration  of  the  premises,  and  of  the  said 
agreement,  the  said  Stephen  Jennings  doth  hereby  grant,  bargain, 
sell,  assign,  transfer,  and  release  unto  the  said  J.  Berridge,  W.  Hay- 
men,  and  J.  H.  Ivey,  their  heirs,  executors,  administrators,  and 
assigns,  All  the  real  estate,  chattels  real,  stock-in-trade,  household- 
furniture,  plant,  ftiachinery,  fixtures,  debts,  securities  for  money, 
books  of  account,  vouchers,  and  other  documents  in  writing,  and  all 
other  the  real  and  personal  estate  of  the  said  Stephen  Jennings, 
except  wearing  apparel,  with  full  power  to  enter  into  the  messuages 
or  tenements  where  any  of  the  said  premises  are,  and  take  possession 
*1521   ^^  *^'^^  same,  To  have  and  to  hold  the  said  premises  hereby 

^  granted,  assigned,  or  otherwise  assured  or  intended  so  to  l>e 
unto  the  said  James  Berridge,  William  Haymen,  and  John  Haymen 
Ivey,  their  executors,  administrators,  and  assigns,  Upon  trust  that 
the  said  trustees  or  trustee  do  and  shall  as  soon  as  may  be,  and  in 
such  way  or  manner  as  to  them  or  him  may  seem  best,  call  in, 
collect,  and  receive  the  said  estate,  effects,  and  premises,  and  sell  and 
convert  into  money  all  the  saleable  parts  thereof,  with  power  never- 
theless for  the  said  trustees  or  trustee  in  their  or  his  discretion  to 
postpone  the  sale  of  all  or  any  part  of  the  said  estate,  effects,  and 
premises,  and  to  lease  such  unsold  portions,  either  from  year  to  year, 
or  for  a  term  of  years,  for  such  rents  as  they  or  he  may  think  fit,  and 
with  power  for  the  said  trustees  or  trustee  to  make  any  such  saU 
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either  by  public  auction  or  private  contract,  or  partly  in  either  niodei 
and  subject  to  such  conditions,  upon  such  terms,  and  generally  in  such 
manner  as  he  or  they  may  think  fit,  and,  as  to  any  policies  of  insur- 
ance,  either  by  way  of  surrender  to  the  office  or  offices  which  may 
have  granted  the  same  or  otherwise,  and  to  give  credit  for  the  whole  or 
any  part  of  the  purchase-money,  either  with  or  without  taking  security 
for  the  same:  And  it  is  hereby  agreed  that  the  said  trustees  or  trustee 
shall  stand  possessed  of  the  moneys  to  arise  from  such  calling  in, 
collection,  receipt,  leasing,  and  sale  as  aforesaid,  after  payment  there- 
oat  of  all  costs  and  expenses  of  and  incidental  to  such  calling 
in,  collection,  receipt,  leasing,  and  sale  as  aforesaid,  Upon  trust 
thereout  in  the  first  place  to  pay  the  costs  of  and  incidental  to  thd 
said  meeting  of  creditors,  and  of  and  incidental  to  the  preparation, 
execution,  and  registration  of  these  presents,  and  procuring  the 
aignatures  or  assent  of  the  said  crc^litors  thereto,  and  of  and 
incidental  to  the  carrying  out  the  trusts  and  provisions  of 
nhese  presents,  including  payment  of  any  premium  payable  .^^gg 
as  hereinafter  mentioned:  And  the  saia  Stephen  Jennings  '- 
doth  hereby  appoint  the  said  trustees  or  trustee  to  be  true  and  lawful 
attorneys,  &c.:  Provided  always,  and  it  is  hereby  agreed  and  declared, 
that  the  said  trustees  or  trustee  s?iaU  have  full  discretion  from  time  to 
time  to  determine  the  amount  of  dividend  which  shall  from  time  to  time 
ht  declared  and  paid  out  of  the  moneys  in  hand  to  and  among  the  said 
creditors  in  respect  of  their  respective  debts,  and  to  pay  such  dividends 
at  such  place,  and  in  such  manner,  as  they  or  he  shall  think  Jit:  And  it 
is  hereby  further  agreed  and  declared  that  it  shall  be  lawful  for  the 
said  trustees  or  trustee  to  require  any  person  or  persons  claiming  to 
be  a  creditor  or  creditors  of  the  said  Stephen  Jennings,  notwithstand- 
ing that  he  or  they  may  have  executed  these  presents,  and  that  the 
amount  or  alleged  amount  of  his  or  their  debt  or  debts  may  have 
heen  inserted  in  the  schedule  hereto,  to  verify  the  nature  and  amount 
cf  such  debt  or  claim^  with  full  particulars  showing  the  consideration 
thereof  by  statutory  declaration  or  other  proof  before  the  Court  of  Bank- 
ruptcy, or  otherwise^  as  the  said  trustees  or  trustee  may  think  fit:  And  it 
is  hereby  further  agreed,  that  it  shall  and  may  be  lawful  for  the  said 
trostees  or  trustee  to  give  time  for  the  payment  of  any  debt  or  debts 
owing  to  the  said  Stephen  Jennings,  and  to  accept  payment  thereof 
bj  instalments,  composition,  or  otherwise,  and  to  abandon  any  debt 
or  debts  which  they  or  he  the  said  trustees  or  trustee  shall  consider 
bad,  and  also  to  make  such  arrangements  as  they  or  he  may  think 
expedient  with  any  creditor  or  other  person  holding  any  portion  of 
the  estate  and  efiects  of  the  said  Stephen  Jennings  by  way  of  mort- 
gage, pledge,  or  lien,  in  order  to  redeem  or  discharge  such  mortgage, 
pledge,  or  lien,  or  to  release  the  equity  of  redemption  thereof:  And 
it  *is  herebv  further  agreed  and  declared  that  it  shall  be  lawful  r^ti  54 
for  the  said  trustees  or  trustee  to  employ  any  persons  or  any  ^ 
person  to  assist  them  or  him  in  winding  up  the  afiairs  of  the  said 
Stephen  Jennings,  and  the  collection  or  realization  of  the  estate  and 
effects  herein  comprised,  and  to  pay  out  of  the  said  trust-estate  to' 
such  person  or  persons  such  a  fair  remuneration  for  services  rendered 
as  the  said  trustees  or  trustee  may  think  lit:  Provided  always,  and  it 
is  hereby  further  agreed  and  declared  that  it  shall  be  lawful  for  the 
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said  trasteea  or  trustee  to  call  a  meeting  of  the  said  creditors,  by 
circular  letter  stating  the  time,  place,  and  object  of  the  meeting,  and 
sent  by  post  or  otherwise  to  the  last  known  place  of  abode  or  business 
in  England  of  such  creditors,  or  their  agents,  in  time  to  give  such 
creditors  or  agents  seven  clear  days'  notice  of  such  meeting ;  and  that 
all  resolutions  which  shall  be  passed  at  such  meeting  with  reference 
to  the  subject  or  subjects  stated  in  the  said  circular  letter  by  the 
majority  in  number  representing  three-fourths  in  value  of  the  creditors 
present  or  represented  at  such  meeting  shall  bind  all  the  creditors  to 
ifrhom  or  to  whose  agents  the  said  circular  letter  was  sent,  and  also 
the  said  Stephen  Jennings,  his  executors,  administrators,  and  assigns : 
^  nd  it  is  hereby  expressly  agreed  and  declared  that  these  presents 
shall  not  prejudice  or  affect  the  rights  or  remedies  of  any  of  the  said 
creditors  against  any  surety  or  sureties,  or  any  person  or  persons 
other  than  the  said  Stephen  Jennings,  his  heirs,  executors,  or  admin- 
istrators, nor  shall  these  presents  prejudice  or  affect  any  security  which 
any  of  the  said  creditors  may  have  or  claim  for  his  aebt;  but  never- 
theless, if  such  security  shall  be  enforceable  against  the  said  Stephen 
Jennings,  or  his  estate  or  effects,  such  creditor  shall  (unless  he  shall 
*1551  9^^^  ^P  ^^  abandon  such  security)  be  entitled  to  *receive  the 
-'  dividends  under  these  presents  on  so  much  only  of  his  debt 
as  may  remain  after  such  security  shall  have  been  realized  or  credit 
given  for  the  full  value  thereof,  such  value  to  be  agreed  upon  between 
the  said  trustees  or  trustee  and  such  creditor,  or,  m  case  of  disagree- 
ment,  to  be  determined  by  the  arbitration  of  two  impartial  valuers, 
one  to  be  chosen  by  the  said  trustees  or  trustee,  and  the  other  by  such 
creditor,  or  of  an  umpire  to  be  chosen  by  such  valuers  before  proceed- 
ing to  business :  [Provision  for  appointment  of  new  trustees :  trustees 
to  be  responsible  for  their  own  acts  only,  &c.]  And  this  indenture 
lastly  witnesseth,  that,  in  pursuance  of  the  said  agreement  in  this 
behalf,  and  in  consideration  of  the  grant,  conveyance,  assignment,  and 
transfer  hereinbefore  contained,  the  said  creditors  do  hereby,  for  them- 
selves respectively,  and  their  respective  heirs,  executors,  administra- 
tors, partners,  partner,  or  successors,  acquit,  release,  and  for  ever 
discharge  the  said  Stephen  Jennings,  his  heirs,  executors,  and  admin- 
istrators, estate  and  effects,  of,  from,  and  against  all  the  debts,  claims, 
and  demands  of  them  the  said  creditors  respectively,  and  of  and  from 
all  actions,  suits,  and  other  proceedings  at  law  or  in  equity  which  the 
said  creditors  respectively,  or  their  respective  partners  or  partner, 
have  at  any  time  heretofore  brought,  instituted,  or  taken,  or  which 
they  the  said  creditors  respectively,  or  their  respective  heirs,  executors 
or  administrators,  partners,  partner,  or  successors,  may  or  might  (but 
for  these  presents)  at  any  time  hereafter  bring,  institute,  or  take  against 
the  said  Stephen  Jennings,  his  heirs,  executors,  or  administrators, 
estate  or  effects,  for  or  by  reason  or  on  account  of  such  debts,  claims, 
and  demands,  or  any  of  them:  Provided  always  and  it  is  hereby 
C^xpressly  agreed  and  declared,  that,  in  case  the  said  bankruptcy 
ahall  not  be  duly  annulled  within  one  calendar  month  from  the 

*1661  *^^  ^^  ^^^  ^^^  ^^  these  presents,  ihen  the  release  herein- 

^  before  contained  on  the  part  of  the  said  creditors,  and  every 

other  clause,  covenant,  and  provision  herein  contained,  shall  be  abso* 

lately  void.    In  witness,"  &c.    [Here  followed  a  schedule  containing 
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the  names  of  several  creditors  and  the  amount  of  their  respective 
debts.]  Averment,  that  Stephen  Jennings  in  the  said  deed  mentioned 
is  the  defendant,  and  that  the  said  J.  Berridge  in  the  said  deed  men- 
tioned is  the  said  J.  Berridge  in  the  said  plea  mentioned,  and  that  the 
said  W.  Haymen  in  the  said  deed  mentioned  is  the  said  W.  Haymen 
in  the  said  plea  mentioned,  and  that  the  said  J.  H.  Ivey  in  the  said 
deed  mentioned  is  the  said  J.  H.  Ivey  in  the  said  plea  mentioned. 

The  defendant  demurred  to  the  replication,  the  ground  of  demurrer 
stated  in  the  margin  being  '*  that  the  provisions  contained  in  the  deed 
set  forth  in  the  replication  are  not  unreasonable,  or  such  as  to  render 
it  invalid."    Joinder. 

Macnamara,  in  support  of  the  demurrer.(a) — The  deed  in  question 
is  a  valid  deed,  and  an  answer  to  the  action.  The  court  will  so  con- 
strae  it  as  to  make  it  valid,  rather  than  otherwise :  per  Bramwell,  B., 
in  Strick  v.  De  Mattos,  8  Hurfst.  k  Colt.  22,  69.  It  is  no  objection 
to  the  deed  that  it  gives  to  the  trustees  powers  which  could  not  be 
enforced  in  a  court  of  equity.  It  will  be  presumed  that  they  will  do 
their  duty ;  and,  if  they  attempt  to  exceed  it,  they  vrill  be  restrained ; 
and  any  clause  which  is  contrary  to  the  '^'general  scope  and  r«i5iv 
intention  of  the  Bankruptcy  Act  would  be  rejected :  per  Lord  ^ 
Westbury,  C,  in  Ex  parte  Spyer,  In  re  Josephs,  82  Law  J.,  Bank- 
ruptcy 62.  [Byles,  J. — To  which  clause  of  the  deed  is  that  remark 
applicable  7J  To  almost  every  one.  Hidson  v.  Barclay,  8  Hurlst.  & 
Coll.  9,  in  error  8  Hurlst.  &  Colt  861,  is  an  authority  to  show  that 
there  is  nothing  unreasonable  in  this  deed.  [  Willbs,  J. — The  creditor 
can  get  nothing  without  acceding  to  this  deed :  if  so,  it  is  not  a  deed 
for  the  equal  benefit  of  all  the  creditors.]  The  assignment  to  the 
trustees  is  in  terms  for  the  benefit  of  all  the  creditors.  The  first 
objection  is  to  the  leasing  power;  but,  presuming  that  the  trustees 
wUl  act  reasonably,  what  possible  objection  can  there  be  to  that? 
Then,  as  to  the  authority  to  sell  upon  credit, — bv  selling  on  credit  in 
all  probability  a  better  price  would  be  obtained;  and,  assuming  that 
the  trustees  will  act  reasonably  and  discreetly,  why  should  they  not 
be  intrusted  with  that  power  T  Nor  is  there  anything  unreasonable 
in  the  provision  that  the  trustees  shall  determine  the  amount  of  divi- 
dends and  the  time  and  mode  of  payment.  Then,  as  to  the  proof  of 
debts  by  statutory  declaration, — it  is  but  right  and  reasonable  that  the 
trustees  should  be  satisfied  of  the  existence  of  a  debt  before  a  creditor 
is  admitted  to  share  in  the  proceeds  of  the  estate.  Bramwell,  B.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  in  Strick  v.  De 
Mattos,  8  Hurlst.  &  Colt.  57,  says:  "Then,  clause  13,  as  to  proof  of 
debts,  was  objected  to,  and  it  was  said  by  virtue  of  its  provisions  a 
creditor  might  be  required,  though  at  a  distance,  or  under  other  cir- 
cumstances of  difficulty  or  unreasonableness,  to  make  written  state- 
ments of  debt  and  declarations  under  the  statute.  But  the  answer  is, 
tiiat  this  clause  is  not  unreasonable  because  an  attempt  might  be  made 
to  apply  it  unreasonably.     We  say  an  attempt,  because  it  seems  to  us 

(a)  Th«  point!  marked  for  Argnmtnt  on  the  part  of  the  defondant  were  ae  foUows  :— 

**  1.  Thu  the  deed  aet  forth  in  Iht  plea  and  in  the  leeond  repUcation  if  an  answer  to  thif 

•eli«n: 
"%  That  the  laid  deed  li  yalld  aa  a  deed  nnder  the  Banknptey  Act,  1861,  Ita  proritioBt 

heiac  feaeenahle  and  eqnaL" 
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*1581  ^^  *^ould  be  a  breach  of  dut^  in  tbe  inspectors  to  exact  tbeso 
-I  statements  and  declarations  m  such  cases  as  those  put  at  the 
bar;  and  consequently  that  requisitions  to  that  effect  could  not  be 
enforced;  as  relating  to  an  insolvency  where  there  is  a  large  number 
of  creditors;  if  honestly  applied,  as  we  are  to  assume  it  will  be,  this 
clause  is  not  unreasonable."  The  decisions  of  this  court  in  Leigh  v. 
Pendlebury,  15  0.  B.  N.  S.  815  (E.  C.  L.  B.  vol.  109),  and  Lyne  v. 
Wyatt,  18  C.  B.  N.  S.  598  (E.  C.  L.  R.  vol.  114),  proceeded  on  the 
ground  that  the  debt  was  forfeited  for  non-compliance  with  the  con- 
dition. 

Pateson,  contrJl.fa)  referred  to  Coles  t».  Turner,  18  C.  B.  N.  S.  786 
(E.  G.  L.  B.  vol.  114),  where  it  was  held  that  a  stipulation  in  a  trust- 
aeed  for  the  benefit  of  creditors,  under  the  192d  section  of  the  Bank- 
ruptcy Act,  1861,  declaring  that  "  it  shall  be  lawful  for  the  trustees 
to  require  any  person  or  persons  claiming  to  be  a  creditor  or  credit- 
ors of  the  debtor  (notwithstanding  that  he  or  they  may  have  executed 
the  deed,  and  that  the  amount  or  alleged  amount  of  his  or  their  debt 
or  debts  may  have  been  inserted  in  the  schedule  thereto)  to  verify  the 
jiature  and  amount  of  such  debt  or  claim,  with  full  particulars  show- 
ing the  consideration,  thereof  by  statutory  declaration  proved  before 
the  commissioners  of  bankruptcy,  or  otherwiae,  oa  the  said  trustee  cr 
♦1591  ^^''"^^^^  ^^y  Mnkjit" — is  unreasonable,  and  renders  the  deed 
-*   inoperative  as  against  a  non-assenting  creditor. 

Erle,  0.  J. — We  must  abide  by  our  judgment  in  Coles  v.  Turner. 
The  plaintifis  are  therefore  entitled  to  judgment  on  this  demurrer. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plainti£&. 

(a)  The  point!  marked  for  argnment  on  the  part  of  the  plaintiffs  were  aa  followi : — 

**  1.  The  deed  is  not  binding  on  non-assenting  creditors : 

"  S.  The  deed  contains  unreasonable  prorisions,  and  therefore  is  not  binding :  the  foUowing 
prorisions  are  unreasonable, — the  power  to  lease, — the  power  to  pay  dividends  at  sach  plaee 
and  in  such  manner  as  the  trustees  think  fit, — tbe  provision  as  to  proving  debts, — the  provision 
that  resolutions  passed  at  certaixi  meetings  of  creditors  shall  be  binding, — and  the  provision  af 
tot  valuing  securities : 

**  3.  The  release  in  the  deed  is  too  extensive." 


FBAYES  and  Another  v.  WORMS.    June  8. 

By  a  charter-party  for  a  voyage  from  Cardiff  to  San  Fraaeisoo  with  a  cargo  of  coals,  tho 
owners  engaged  to  deliver  the  same  "  on  being  paid  freight  at  and  after  the  rate  of  41.  10«.  per 
Ion  of  20  cwU  delivered ;"  and  the  instrument  contained  the  following  stipulation, — **  The 
freight  to  be  paid  by  good  and  approved  bills  on  London  at  six  months'  date  from  date  of 
sailing,  less  cost  of  insurance,  to  be  effected  fry  the  charterer  at  ship's  expense,  or  in  cash,  under 
discount  equal  thereto,  at  charterer's  option ;  less,  in  either  case,  800/.,  which  is  to  be  psdd  on 
delivery  of  cargo,  in  cash,  at  the  current  rate  of  exchange."  The  freight  to  the  extent  of 
4^07/.,  was  paid  in  advance,  and  a  general  average  loss  was  sustained  on  the  voyage : — Held, 
that  the  owners  were  not  liable  to  contribute  to  such  general  average  in  respect  of  the  Areight 
tb  advanced,  but  only  in  respect  of  the  800/.  which  was  to  be  paid  at  the  end  of  the  voyage^* 
but  that  the  charterers,  who  had  an  insurable  interest  in  that  portion  of  the  freight,  were  ftbo 
parties  to  contribute^ 

* 

This  was  an  action  brought  by  the  plaintiff  against  the  defendant- 
ibr  money  payable  for  certain  general  average  alleged  to  have  become 
payable  in  respect  of  goods  on  a  voyage  of  a  ship  called  the  Hiberniai 
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and  in  respect  of  certain  loss,  damages,  and  expenses  incurred  by  the 
plaintifl^  in  and.  about  the  preservation  of  the  ship  and  cargo  and  the 
said  goods  from  damage  and  loss,  and  for  general  average  for  and  in 
respect  of  money  paid  by  the  defendant  to  the  plaintifis  before  com- 
pletion of  the  voyage,  by  way  of  advance  of  freight,  and  for  losses, 
damages,  and  expenses  incurred  by  the  plaintiff  in  and  about  the 
preservation  of  ship  and  cargo  and  freight  from  damage  and  loss. 
There  were  also  counts  for  money  paid,  and  money  found  due  on 
accounts  stated. 

♦The  defendant  pleaded  never  indebted,  payment,  and  the   r*igA 
statute  of  limitations,  and  a  special  plea  setting  up  the  Ameri-    ■* 
can  judgment  afterwards  mentioned.    The  plaintiffs  joined  issue,  and 
demurred  to  the  last  plea. 

The  amount  claimed  by  the  plaintiffs  on  the  writ  was  1007^.  ISa. 
lid,  with  interest  at  4  per  cent,  per  annum  from  the  29th  of  June, 
1854. 

The  following  case  was  stated  under  a  judge's  order  for  the  opinion 
of  the  court : — 

1.  On  the  2l8t  of  April,  1853,  Mr.  Edward  Oliver,  the  their  ownef 
of  the  ship  Hibernia,  tnrough  his  agents,  Messrs.  Parry,  Brown  &  Co 
effected  the  following  charter  of  the  said  ship  to  the  defendant : — 

••Cardiff,  21st  April,  185S. 
"It  is  this  day  mutually  agreed  between  H.  H.  Parry,  Brown  k 
Co.,  agents  for  owners  of  the  good  ship  or  vessel  called  the  Hibernia, 
of  the  measurement  of  jfg  tons  or  thereabouts,  now  at  Liverpool,  and 
H.  Worms,  of  Cardiff,  merchant,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall  with 
all  possible  despatch  sail  and  proceed  to  Bute-Dock,  Cardiff,  or  so 
near  thereunto  as  she  may  safely  get,  and  there  load  from  the  factors 
of  the  said  affreighters  a  full  and  complete  cargo  of  steam-coal ;  cap- 
tain taking  sufficient  coal  for  ship's  use  independent  of  the  cargo; 
same  to  be  endorsed  on  the  bills  of  lading.    Cargo  to  be  brought  and 
taken  from  alongside  at  merchant's  risk  and  expense,  and  not  exceed- 
ing what  she  can  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture :  and,  being  so  loaded,  shall 
therewith  proceed  to  San  Francisco,  or  any  of  the  landing  places 
within  the  waters  of  San  Francisco  or  Sacramento  within  one  day's 
sail  of  the  former,  or  so  near  thereunto  as  she  may  safely  get,  and 
deliver  the  same  on  *being  paid  freight  at  and  after  the   r»ig| 
rate  of  4^  IO5.  British  sterling  per  ton  of  20  cwt.  delivered.   '- 
Ship  to  be  addressed  to  charterer's  agent  at  port  of  discharge  on  usual 
terms  for  doing  the  ship's  business.    The  act  of  Ood,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  and  kind  soever  dur* 
ing  the  said  voyage  always  excepted.     The  freight  to  be  paid  by  good 
anrf  approved  biUe  on  London  at  six  months^  date  from  date  of  sailing, 
less  cost  of  insurance  to  be  effected  by  the  charterer  at  ship^s  expeiue,  or  in 
w*A,  under  discount,  equal  thereto,  at  charterer's  option^  less  in  either  case 
800/.,  which  is  to  be  paid  on  delivery  (^  cargo,  in  cash,  at  the  current  rate 
^exchange;  and  ten  days  on  demurrage  over  and  above  the  said  lay- 
ing days,  at  lOZ.  per  day.    Penalty  for  non-performance  of  this  agree- 
VteQt,  5000^    The  vessel  to  be  loaded  at  the  quickest  turn  obtainable, 
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with  Powell,  Wayne,  or  Thomas  and  Joseph,  and  discharged  at  rate 
of  not  less  than  20  tons  per  working  day.  on  being  ready  to  deliver.** 

2.  The  defendant  under  the  said  charter-party  loaded  the  ship  with 
a  cargo  of  coals,  consisting  of  1246  tons :  and  the  following  bill  of 
lading  was  duly  signed  for  the  same  by  the  master  of  the  said  ship : — 

"  Shipped  in  good  order  and  condition^  for  Mr.  H.  Woriss,  by  Mr. 
J.  B.  Smith  as  agent,  in  and  upon  the  good  ship  or  vessel  callra  the 
Hibernia,  whereof  John  Cleverley  is  master  for  this  present  voyage, 
and  now  riding  at  Cardiff,  and  bound  to  San  Francisco,  California. 
Twelve  hundred  and  forty -six  tons  of  best  hard  picked  large  Merth  vr 
steam-coal,  being  marked  and  numbered  as  per  margin,  and  are  to  be 
delivered  in  the  like  good  order  and  well  conditioned,  at  the  aforesaid 
port  of  San  Francisco  (all  and  every  the  dangers  and  accidents  of  the 
*1821  ^^^  ^^^  navigation  of  ^whatever  nature  and  kind  excepted), 
^  unto  Mr.  H.  W  orms  or  orde^,  on  being  paid  freight  for  said 
coals  as  per  charter-party,  with  primage  and  average  accustomed.  In 
witness,  &c. 

8.  Agreeably  to  the  terms  of  the  said  charter-party,  the  defendant, 
in  payment  of  the  freight  payable  under  the  said  charter-party,  less 
the  sum  of  800/.  mentioned  therein,  payable  on  delivery  of  the  cargo, 
gave  two  bills  of  exchange  amounting  together  to  the  sum  of  4618/. 
68,,  being  the  balance  of  the  freight  less  the  insurance  thereon,  which 
amounted  to  the  sum  of  288/.  145.;  and  thereupon  the  master  endorsed 
on  the  said  bill  of  lading  the  following  receipt : — 

''  Received  of  Mr.  H.  Worms  the  sum  of  four  thousand  eight  hun- 
dred and  seven  pounds  sterling  on  account  of  the  within  freight,  viz. 

«*  By  two  bills  on  London  each  of  2259^.  3«.,  together  .        .  4518    6    0 

**  Insuranoe  5  per  cent.,  on  each  144{.  7«.,  togeuier       •        .        .         288  14    0 

£4807    0    0 

-  ■  "  r 

''  Said  amount  of  4807/.  to  be  deducted  from  freight  at  San  Fran- 
cisco." 

4.  Both  the  said  bills  of  exchange  were  paid  at  maturity. 

5.  On  the  14th  of  July,  1858,  the  said  Mr.  Edward  Oliver  trans- 
ferred the  said  ship  and  the  benefit  of  the  said  charter  to  the  plaintiff 
Valentine  Frayes ;  and  he  on  the  26th  of  October,  1863,  transferred 
6/64ths  of  the  said  ship  to  the  plaintiff  Williams. 

6.  The  ship  shortly  after  the  shipment  of  her  cargo  sailed  on  the 
voyage  mentioned  in  the  said  charter-party,  and  during  such  voyage 
sustained  considerable  damage,  and  was  for  the  safety  of  the  general 
*1  A<)1   ^^^^^^^^^  compelled  to  and  did  put  into  Valparaiso,  where  *she 

•-'   arrived  on  the  7th  of  January,  1854,  and   remained   until 
March,  1854. 

7.  Expenses  were  necessarily  incurred  at  Valparaiso  in  the  repair 
of  the  ship,  the  particulars  of  which  appeared  m  the  average  state- 
ment mentioned  in  paragraph  18  of  this  case ;  and  it  is  agreed  between 
the  parties  that  the  portion  put  down  to  general  average  in  such  state- 
ment were  general  average  charges. 

8.  The  master  of  the  said  ship,  not  having  funds  at  his  command 
to  defray  the  expenses,  on  the  10th  of  March,  1854,  properly  borrowed 
the  requisite  amount  at  Valparaiso,  and  duly  executed  a  bottomjry- 
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bond,  whereby  the  ship  '*  together  with  all  her  tackle,  apparel,  furni- 
tore,  and  appurtenances,  the  said  cargo  and  freight/'  were  hypothe- 
cated to  secure  the  sum  of  18,132  dollars  62  cents  of  lawful  money 
of  the  United  States. 

9.  After  the  completion  of  the  repairs,  the  ship  proceeded  on  her 
voyage  to  San  Francisco,  where  she  arrived  in  June,  1854,  and  duly 
delivered  the  cargo. 

10.  The  plaintiff,  after  hearing  of  the  injury  sustained  by  the 
Hibernia,  transmitted  to  San  Francisco  the  sum  of  10002.  towards 
defraying  the  bottomry-bond  executed  at  Valparaiso. 

11.  On  the  16th  of  May,  1854,  the  plaintiff  eutered  into  the  follow- 
ing contract  with  one  William  James: — 

''  63,  South  John  Street,  Liverpool, 

"  16th  May,  1854. 

"Messrs.  Valentine  Frayes  and  Bethnel  Williams  sell  and  William 
James  of  Liverpool  buys  the  ship  Hibernia,  now  supposed  to  be  on 
her  passage  from  Valparaiso  to  San  Francisco,  on  the  followiog  condi- 
tions, viz.,  that  the  ship  is  to  be  transferred  to  the  purchaser  at  once 
by  bill  of  sale ;  and,  in  case  she  is  not  sold  at  San  Francisco,  or  no 
heavy  expenses  incurred  there  upon  her  previous  to  the  arrival  of  the 
person  *sent  out  by  him,  he  is  to  take  possession  of  her  in  the  r»i  ^4 
purchaser's  name,  and  he  W.  James  is  to  become  the  sole  ^ 
registered  owner ;  but  it  is  understood  that  one-eighth  of  the  said  ship 
is  still  to  belong  to  the  original  owners,  viz.,  say  one-eighth  of  the 
net  value  of  the  ship  and  freight  after  she  is  discharged  in  Cadiz  and 
all  expenses  upon  her  are  paidi  is  to  belong  to  them :  but,  in  case  the 
ship  does  not  become  the  property  of  the  said  William  James,  any 
expense  which  he  may  be  put  to  in  sending  a  person  out  to  San  Fran- 
cisco, interest  of  money,  or  otherwise,  is  to  be  refunded  him  by  the 
present  owners. 

''  In  taking  possession  of  the  said  ship,  the  1000{.  already  remitted 
to  San  Francisco  by  the  present  owners,  with  any  balance  of  freight 
which  may  be  due  there  (supposed  to  be  about  8000Z.),  is  to  become 
the  purchaser's,  and  also  any  insurance  which  is  now  due  or  may 
hereafter  become  due  either  in  this  country  or  New  York  on  said  ship 
or  freight,  and  all  freight  on  the  return  voyage,  subject  to  the  above 
reservation,  or  any  other  thing  connected  with  the  said  ship,  is  to 
become  his  also. 

'*  And,  on  payment  for  the  said  ship,  the  purchaser  is  to  discharge 
the  bottomry-bond  now  upon  her  for  87002.,  say  about  three  thousand 
seven  hundred  pounds,  liabilities  in  Cardiff,  to  Messieurs  Parry, 
Brown  k  Co.,  Batchelor,  Brothers,  and  the  bank  there,  together  about 
15002.,  all  wages  and  expenses  on  the  voyage,  and  5002.  to  the  present 
owners,  by  his  acceptance  at  six  months  from  receiving  advices  of  the 
said  ship  having  left  the  port  of  San  Francisco ;  and  all  right  in  the 
existing  charter  is  transferred  with  the  said  ship  also. 

**  Valkntinb  Fbayes. 
"Bbthnel  Williams. 
'*  W.  James. 

"  Mem.  Everything  paid  to  be  debited  to  the  ship,  *and  every-   r«i  oe 
thing  received  to  be  credited  her  (with  interest  for  and  against),   ^ 
and  I  of  the  balance  to  belong  to  the  original  owners,  the  other  |  %q 
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sne,  bat  nothing  except  what  is  named  now.  I  to  be  liable  for  and 
only  what  wages  may  be  due  to  the  crew  on  the  termination  of  the 
voyage." 

And  the  said  ship  was  on  the  said  16th  of  May,  1854,  transferred 
to  the  said  Mr.  James  by  bill  of  sale. 

12.  Disputes  subsequently  arose  with  reference  to  the  said  contract 
between  the  plaintiff  and  the  said  William  James,  which  gave  rise  to 
proceedings  at  law  and  in  equity ;  and,  on  the  2d  of  August,  1855, 
the  following  agreement  was  entered  into  by  the  plainti£&  and  the  said 
William  James : — 

''  An  agreement  made  this  2d  of  August,  1865,  between  Bcthnel 
Williams,  of  Aberdare,  in  the  county  of  Glamorgan,  merchant,  and 
Valentine  Frayes,  of  Cardiff  in  the  same  county,  broker,  of  the  one 
part,  and  William  James,  of  Liverpool,  merchant,  of  the  other  part : 
WhereaSp  certain  differences  have  arisen  between  the  parties  hereto  as 
to  the  performance  of  an  agreement  between  them,  dated  the  16th  of 
May,  1854,  and  proceedings  at  law  and  in  equity  are  now  pending 
between  them  in  reference  thereto,  and  they  have  this  day  agreed 
upon  certain  terms  hereinafter  set  forth,  whereby  all  proceedings  are 
to  be  stayed,  and  all  questions  whatever  under  the  said  agreement 
and  otherwise  between  the  parties  settled :  Now,  the  said  Bethnel 
Williams  and  Yalentiue  Frayes  on  the  one  part,  and  the  said  William 
James  on  the  other  part,  agree  with  each  other,  as  follows : — 

"  1.  That  all  proceedings  at  law  and  in  equity  between  them  be 
stayed: 

"  2.  That  each  side  pays  his  own  costs  of  such  proceedings : 

*1661  *"^'  "^^^^  ^^^  ^^^  Bethnel  Williams  and  Valentine  Frayes 
^  discharge  the  said  William  James  from  any  claim  in  respect 
to  the  one-eighth  of  the  ship  Hibernia,  say  the  one-eighth  of  the  net 
value  of  the  said  ship  and  freight  reserved  to  them  by  the  said  agree- 
ment ;  and  that  the  said  William  James  is  to  be  sole  and  absolute 
owner  of  the  said  vessel : 

"  4.  The  said  Bethnel  Williams  and  Valentine  Frayes  release  the 
said  William  James  from  the  liability  to  pay  them  or  give  them  a 
bill  of  exchange  for  5002.  as  mentioned  in  the  aforesaid  agreement : 

*'  5.  That  the  said  William  James  has  this  day  given  to  the  said 
Bethnel  Williams  and  Valentine  Frayes  a  bill  of  exchange  at  six 
months'  date  for  7502.  as  the  remaining  full  consideration  under  the 
aforesaid  and  this  present  agreement : 

**  6.  That  the  said  William  James  hereby  releases  the  said  Valen- 
tine Frayes  from  all  claims  under  certain  bills  of  exchange,  making 
together  60002.  '*  Bethnel  Williams. 

"  Valentinb  Fbayks. 
"  W.  James." 

18.  After  the  ship's  arrival  at  San  Francisco,  an  average  statement 
was  duly  made  out  in  accordance  with  the  law :  but  this  statement  is 
not  to  preclude  either  party  from  raising  the  question  who  is  to  con- 
tribute in  respect  of  freight  A  copy  of  the  said  average  statement 
accompanied  and  was  to  be  deemed  to  form  part  of  this  special  case. 

14.  In  the  month  of  July,  1854,  Mr.  James  paid  the  amount  of  the 
said  bottomry-bond  given  at  Valparaiso :  and  this  action  is  brought 
by  and  prosecuted  for  the  benefit  of  the  said  Mr.  James. 
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16.  The  defendant,  by  himself  or  his  agents,  duly  paid  the  800Z., 
the  balance  of  the  freight,  and  also  the  sum  of  $912  charged  on  the 
cargo  in  the  said  average  statement. 

*16.  The  said  Mr.  James  took  proceeding  in  the  district   r^-i /»7 
court  of  the  United  States  for  the  northern  district  of  Califor-    '• 
nia.    A  copy  of  the  proceedings  in  that  court,  and  of  the  judgment 
pronouncea  therein,  accompanied  and  was  to  be  deemed  to  form  part 
of  this  special  case. 

17.  The  money  directed  by  such  judgment  to  be  paid  was  forth- 
with paid. 

18.  The  defendant,  on  the  21st  and  25th  of  July,  1863,  effected  two 
policies  of  insurance  in  France  for  180,000  francs  on  advances  made 
on  freight  of  the  cargo  by  the  said  ship  for  the  said  voyage  from  Car- 
diff to  San  Francisco,  with  faculty  to  call  at  any  or  all  ports  in  the 
Soathern  seas.  The  policy  was  stated  to  provide  for  reimbursement 
of  the  advances  in  all  cases  of  fortune  of  the  seas  which  might  have 
for  consequence  the  deprival  of  the  said  advances  from  the  person 
assured.  Cropies  of  the  original  policies  accompanied  and  were  to 
form  part  of  the  case.  The  above  were  the  only  policies  effected  in 
respect  of  the  advances. 

19.  The  pleadings  accompanied  and  were  to  be  deemed  to  form  pan 
of  this  special  case. 

20.  The  demurrer  to  the  fourth  plea  was  argied  on  the  26th  of 
April,  1861,  when  the  court  held  the  fourth  plea  bad,  and  the  second 
count  of  the  declaration  good.  The  judgment  of  the  court  will  be 
found  reported  in  the  10  C.  B.  N.  S.  149  (E.  C.  L.  B.  vol.  100). 

21.  The  court  was  to  have  power  to  draw  any  inferences  of  &ct 
from  the  facts  hereinbefore  stated  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  court  was, — Whether  the  plain- 
tiff were  entitled  to  recover  all  or  any  part  of  the  money  claimed  by 
them. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment 
was  to  be  entered  for  the  plaintiffs  as  *the  court  might  direct,  r»i  go 
for  such  sum  as  the  court  might  think  fit,  together  with  costs  '- 
of  suit.  But,  if  the  court  should  be  of  opinion  in  the  negative,  then 
judgment  of  nolle  prosequi  was  to  be  entered  for  the  defendant,  with 
posts  of  delSnce. 

Sir  0.  Honyman  (with  whom  was  IfLeod),  for  the  p1aintiffs.(a) — 
This  is  a  claim  by  the  shipowners  against  the  charterer  and  shipper  of 
the  cargo :  and  the  question  is  whether  freight  advanced,  never  to  be 
letarned,  is  to  contribute  to  general  average.    As  to  the  800Z.  freight 

(a)  Th«  poiati  mftrked  for  ftrgnmrat  on  the  part  of  the  plMntiffi  were  m  follows : — 

"  That  the  pUIntiffi  are  eDtiUed  to  reeorer  the  general  arerage  in  qneetion,  for  the  following 
iiaions,-- 

**  1.  That  it  appear!  by  the  aTerage>statement  referred  to  in  the  ISth  paragraph  of  the  eaie^ 
that  the  aTerage-itater  apportioned  the  general  arerage  among  the  ship,  cargo,  and  freight^ 
■ad  that  the  eontribntable  amount  of  the  latter  item  waa  put  at  6907^,  being  the  aggregate 
•■evnt  of  the  48071.,  paid  by  the  defendant  after  the  sailing  of  the  ehip  as  mentioned  in  par»- 
Sriph  S,  and  of  the  8002.,  payable  at  the  port  of  discharge : 

"1  That  the  plalntilTs  are  liable  for  general  arerage  in  respect  of  the  8002.  payable  at  San 
Fnaeisco,  that  amonnt  being  at  their  risk ;  and  the  defendant  is  liable  for  general  arerage  in 
cespeet  of  the  48071.  paid  as  already  menUoned,  that  amount  being  at  his  risk  : 

"  S.  That  the  plaintilb  are  consequently  entitled  to  reeorer  a  sum  bearing  the  same  propot* 
tfmi  to  the  gross  amonat  apportioned  to  freight  as  48072.  bears  to  50072." 


168  FRAYES  v.  WORMS.    T.  T.  1865, 


to  be  paid  on  arrival  out  and  delivery  of  the  cargo,  of  coarse  the 
owners  must  contribute;  but  not,  it  is  submitted,  in  respect  of  the 
48072.  paid  in  advance.  The  plaintifi^  by  the  charter-party  provided 
the  charterer  with  the  means  of  covering  himself  against  risk.  If  he 
has  omitted  to  do  so,  that  does  not  entitle  him  to  throw  the  loss  on 
*1A91  ^^^  plaintiff.     On  the  *part  of  the  defendant  it  will  probably 

-'  be  contended,  either  that  the  48072.  was  paid  under  such  cir- 
cumstances as  would  make  it  recoverable  back  if  the  voyage  were 
not  completed,  or  that  no  general  average  was  payable.  The  charterer 
was  to  insure  the  freight  so  advanced.  How  could  he  have  any  in- 
surable interest  therein  unless  it  was  a  payment  out  and  out?  The 
bills  were  given  for  the  amount,  less  the  cost  of  insurance.  If  the 
ship  had  gone  to  the  bottom,  the  charterer  never  could  have  reclaimed 
the  money.  That  is  the  true  test.  Then  it  will  be  said^  that,  assum- 
ing this  to  have  been  money  paid,  lost  or  not  lost,  the  defendant  is 
not  liable  to  contribute  to  general  average.  The  principle  of  general 
average  is  thus  stated  in  2  Arnould  on  Insurance,  §  343  (2d  edit  p. 
937), — '^The  leading  principle  of  general  average  contribution,  to 
whatever  kind  of  loss  it  may  be  applied,  is  this,  that  all  the  parties  in- 
terested in  the  adventure  for  the  benefit  of  which  the  loss  was  incurred, 
should  be  sufferers  by  the  loss  in  exact  proportion  to  the  extent  of  their 
respective  interests,  but  no  farther  ;  and  this  object  can  only  be  obtained 
when  the  party  whose  property  has  been  sacrificed,  whose  money  has 
been  disbursed,  or  whose  credit  has  been  pledged  for  the  general 
benefit,  is  placed,  by  the  result  of  the  adjustment,  exactly  in  the  same 
position  he  would  have  stood  in  had  the  sacrifice  been  made,  the  ex- 
pense incurred,  or  the  credit  pledged,  not  by  himself,  but  by  some 
other  of  his  co-adventurers."  Apply  that  here :  the  plainti&  have 
received  48072.:  if  the  ship  had  gone  to  the  bottom,  they  could  not 
have  been  called  upon  to  refund  the  money :  quoad  that  sum,  there- 
fore, they  derive  no  benefit  from  the  ship's  arrival.  Whereas,  the 
charterer,  if  the  ship  had  gone  down,  would  have  loat  his  goods,  and 
also  the  money  he  had  paid  for  freight  in  advance.  The  shipowners, 
*1701  *^^^^^^r^i  ^®  ^"®  persons  to  contribute  to  general  average  in 

-'  respect  of  the  8002.  freight  unpaid,  and  the  charterer  in  respect 
of  the  48072.,  as  the  value  of  the  use  of  the  vessel  preserved  to  him  by 
the  sacrifice.  The  plaintiffs,  who  have  raised  the  money  on  bottomry 
and  paid  the  whole  amount^  are  consequently  entitled  to  call  on  the 
defendant  for  contribution.  It  appears  on  the  case  that  policies  have 
been  effected.  The  defendant,  therefore,  will  get  the  money  from  the 
underwriters ;  or,  if  he  fails,  it  will  be  through  his  own  fault.  In 
Stevens  &  Benecke  on  Average,  Boston  edit.  215,  it  is  said:  ''As  ia 
the  value  of  the  ship,  so  also  in  the  value  of  the  freight  to  be  brought 
into  contribution,  the  foreign  authorities  are  not  agreed.  Some  direct 
that  only  half  the  freight  shall  contribute  ;(a)  others,  the  whole,  after 
deducting  the  wages :  one, — the  Ordinance  of  Florence, — states  one- 
third  ;  and  according  to  others,  it  is  optional  with  the  proprietors  of 
(he  cargo,  or  with  the  owner  of  the  ship,  whether  the  full  value  of 
the  ship  or  of  the  freight  shall  contribute.  When  the  average  is  ad- 
justed after  the  ship's  arrival,  and  the  freight  is  payable  at  the  port 
of  discharge,  there  can  be  no  doubt  that  it  should  make  part  of  the 

(a)  The  OrdiDanees  of  Franoe,  Anutordam,  and  Liibon. 
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contributory  interest ;  nor  is  there  any  when  the  average  is  settled  at 
the  loading  port,  if  the  freight,  or  whatever  name  it  may  be  called  by, 
be  paid  in  advance ;  for,  it  then,  being  a  charge  on  the  invoice,  In- 
comes part  of  the  valae  of  the  cargo :  but,  when  the  payment  of  the 
freight  depends  on  the  contingency  of  arrival, — the  ship  being  a  gen- 
eral one,  nai  chartered  for  the  voyage, — it  is  thought  by  some  that  the 
ship  and  cargo  should  alone  cohtribute,  provisionally,  they  being  the 
only  real  property  at  stake ;  for,  in  case  of  the  ship  being  lost  on  the 
Yoyage,  she  would  have  earned  no  freight."  Notwithstanding  Mr. 
Phillips's  remarks  on  *tbe  obscurity  of  some  portions  of  this  r«-i  iv-i 
passage,  it  is  sufficiently  obvious  that  it  is  those  only  who  are  ^ 
interested  in  the  ship's  arrival  who  are  to  contribute  to  general 
average.  In  the  present  case,  the  average  stater  has  adopted  the 
rale  laid  down  in  the  Ordinance  of  France.  It  is  therefore 
submitted  that  the  amount  of  average  here  is  to  be  appor- 
tioned between  the  shipowners  and  the  charterer  in  respect  of  their 
several  insurable  interests.  The  plaintifi^  are  entitled  to  recover  the 
money  expended  by  them  for  the  general  benefit  of  the  adventure : 
Amould,  §§  344,  899.  Their  right  of  reimbursement  does  not  depend 
on  the  law  of  San  Francisco :  it  arises  the  moment  the  expenditure  is 
made. 

Mellish,  Q.  C.  (with  whom  was  Milward),  for  the  defendant.(a) — The 
first  question  is,  who  is  to  contribute  to  the  general  average.  By  the 
express  terms  of  the  charter-party,  freight  is  payable  only  on  coals 
delivered.  How  is  that  to  be  reconciled  with  the  subsequent  part  of 
the  instrument, — *^  The  freight  to  be  paid  by  good  and  approved  bills 
OD  London  at  six  months'  oate  from  date  of  sailing,  less  costs  of  insur- 
ance, to  be  effected  by  the  charterer  at  ship's  expense,  or  in  cash, 
under  discount  equal  thereto,  at  charterer's  option;  less,  in  either 
case,  8002.,  which  is  to  be  paid  on  ^delivery  of  cargo,  in  cash,  r^-ino 
at  current  rate  of  exchange?"  Taking  the  whole  together,  if  ^  ^ 
no  coals  were  delivered  at  San  Francisco,  no  freight  was  payable  at 
all :  it  was  in  terms  payable  only  on  the  coals  delivered.  The  money, 
therefore,  was  paid  without  consideration.  *' Freight,"  in  its  strict 
legal  sense,  means  a  compensation  for  the  carriage  of  goods.  [Bylbs, 
J.— Does  that  definition  apply  to  freight  which  has  actually  been 
paid?]  The  instrument  must  be  so  read  as  if  possible  to  give  effect 
to  the  whole  of  it.  [Bylbs,  J. — Taking  the  whole  charter-party  toge- 
ther, is  it  not  plain  that  the  48072.  is  a  sum  to  which  the  word  "deli- 
vered" does  not  apply  ?  Willbs,  J. — I  have  always  understood,  that, 
where  the  charterer  is  to  insure  the  advance,  the  shipowner  is  not  to 
return  the  money  if  the  ship  is  lost.  In  Hicks  v.  Shield,  7  Ellis  & 
B.  633  (E.  C.  L.  B.  vol.  90)^  by  charter-party  between  the  defendants, 
owners  of  a  ship,  and  the  plaintifl^  it  was  agreed  that  the  ship  should 
proceed  from  London  to  Bassein,  and  there  load  a  car^o  from  the 
plaintiff's  factors,  and  therewith  proceed  to  London,  and  deliver  the 

(a)  Tbe  polnU  m«-ked  for  argiiineiit  on  the  part  of  the  defendant  were  as  follows  : — 

**  1.  That  the  defendant  haa  paid  aH  that  oould  be  payable  for  arera^  on  the  goods,  and  U 

b  Bo  sense  liable  for  anj  aTerage  in  regard  to  freight,  whioh  in  faot  fikUs  on  the  shipowner,  and 

Mt  on  the  oharterer : 
"2.  That  there  is  no  agreement,  either  express  or  implied,  to  oontribate  general  arerage  for 

Boney  paid  by  the  defendant  to  the  plaintiffs  by  way  of  advance  of  freight : 

.  "1  That,  assuming  the  defendant  might  be  liable  to  some  pne  for  something,  yet  the  pr» 

fMt  plaintiHs  are  not  the  proper  persons  to  sne." 
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same,  on  being  paid  freight  at  a  specified  rate':  ''cash  for  ship^s  dis- 
bursements to  oe  advanced  to  the  extent  of  SOOZ.,  free  of  interest,  but 
subject  to  insurance;"  "the  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo,  as  follows,  say,  in  cash,  less  two  months'  interest 
at  6  per  cent. ;"  and,  if  required,  8002.  more  to  be  paid  in  cash  on 
arrival,  less  two  months'  interest."  8002.  was  advanced  by  the  plain- 
tiff*s  agents  at  Bassein  for  ship's  disbursements.  Neither  plaintiff  nor 
defendants  insured  in  respect  of  this  800Z.  The  ship  lefl  Bassein  witb 
a  cargo  for  London,  but  was  lost  before  reaching  London.  The  plain- 
tiff claimed  the  payment  of  the  800Z.  as  a  loan  made  to  the  defendants: 
the  defendants  tendered  the  amount  at  which  the  800Z.  might  have 
*1731  ^^^^  insured,  but  refused  to  pay  more.     It  was  held  that  the 

^  ^plaintiff's  -claim  could  not  be  supported,  as  it  appeared  from 
the  charter-party  that  the  advance  was  not  a  loan,  but  was  an  advance 
on  freight.  Lord  Campbell  said:  "A  sum  of  800/.  is  to  be  advanced, 
subject  to  certain  deductions,  one  of  which  is  for  insurance.  If  it  is 
to  be  insured,  it  must  be  for  freight  in  advance;  for,  a  mere  loan  could 
not  be  insured :  and,  if  it  is  not  a  mere  loan,  but  advance  of  freight, 
the  plaintiff  cannot  recover  it  back."]  Assuming  the  court  to  be 
figainst  the  defendant  on  the  first  point,  the  next  question  is,  whether 
the  shipowners  can  recover  the  general-average  from  the  charterer. 
In  Phillips  on  Insurance,  §  1404,  the  learned  author,  dealing  with  the 
question  whether,  in  an  adjustment  at  the  port  of  departure,  freight 
advanced  is  to  bo  included  in  the  contributory  value  of  the  goods, 
says, — "Mr.  Benecke  (London  ed.  1824,  p.  814;  Benecke  &  Stevens 
by  Phil.  257)  says,  that,  where  a  general  average  is  adjusted  on  the 
value  at  the  port  of  departure,  freight  advanced  by  the  shipper  is 
included  in  the  value  of  the  goods  on  which  he  contributes.  Bat 
such  a  rule  must  be  confined  at  least  to  the  case  of  an  advance  of 
freight  not  to  be  recovered  back  in  any  event :  but  it  is  questionable 
whether  it  will  apply  in  such  case,  since  such  advance  has  been  held 
not  to  constitute  a  part  of  the  amount  of  insurable  interest  in  the 
adjustment  of  a  total  loss:  Winter  v,  Haldimand,  2  B.  &  Ad.  649 
(E.  C.  L.  B.  vol.  22).  The  case  is  one  of  an  absolute  purchase  of  a 
part  of  the  freight ;  and  the  purchaser,  namely,  the  shipper,  is  to  that 
extent  put  into  the  place  of  the  shipowner  in  a  manner  not  unlike 
that  in  which  the  charterer  of  the  whole  ship  may  be  substituted  for 
the  shipowner  in  respect  of  the  whole  freight.  The  question  then 
arises,  whether  the  shipper  ought  to  contribute  to  general  average  on 
this  proportion  of  the  freight,  where  the  freight  is  liable  to  contribute 
*1 741   ^^  general  average,  just  as  the  ^charterer  of  the  whole  ship  may 

^  stand  in  the  place  of  the  shipowner  as  to  the  contributions  on 
this  interest.  Why  ought  the  shipper  who  has  advanced  his  freight 
unconditionally  to  contribute  more  than  he  would  otherwise  be 
assessed  on  the  same  goods?  Certainly  not  because  the  goods  are  of 
any  greater  value ;  but,  if  for  any  reason,  because  the  freight  of  his 
ffoods  is  at  his  risk,  as  well  as  the  goods  themselves.  It  is  then  in 
his  character  of  owner  of  the  freight  to  this  extent  that  he  ought  to 
make  an  additional  contribution,  if  indeed  he  ought  to  make  any 
such  additional  contribution  at  all.  But  an  objection  to  this  mode  of 
adjustment  is,  that  freight  is  not  usually  advanced  upon  the  under- 
standing that  the  shipper  thereby  takes  any  additional  responsibility 
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in  respect  to  contributions  in  general  average.  If,  tben,  no  part  of 
the  contribution  can  in  such  case  be  assessed  upon  the  party  advancing 
freight,  without  giving  an  effect  to  such  advance  different  from  what 
was  intended  by  the  parties,  in  the  ordinary  circumstances  and  under- 
standing in  case  of  such  an  advance,  it  suggests  what  seems  to  be  the 
safest  and  most  just  and  practicable  rule  in  such  case,  namely,  that  the 
(xmiribution  should  not  be  affected  in  the  least  by  any  particular  unusual 
ttipulations  as  to  the  time  of  payment  (^freight,  but  should  be  made 
precisely  as  if  the  goods  had  been  shipped  on  the  usual  bill  of  lading, 
stipulating  to  pay  the  freight  on  delivery  of  the  goods,  estimating  the 
freight  on  each  passage  distinctly,  whether  the  parties  agree  for  freight 
on  the  termination  of  successive  passages,  or  partly  in  advance,  or 
however  otherwise  they  may  agree.  This  rule  would  operate  more 
equally  in  a  great  majority  of  cases,  and  save  third  parties  from  being 
a^ect^  by  unusual  stipulations  of  which  they  could  not  be  apprised." 
[Btlss,  J. — Suppose  the  charterer  puts  up  the  ship  as  a  general  ship?] 
In  that  case,  the  ^increased  freight  which  the  charterer  received  r»i  75 
would  contribute  to  general  average.  [Willes,  J. — And  the  ^ 
shipowner  in  respect  of  the  chartered  freight  ?]  Yes.  In  Arnould, 
Vol.  2,  §  352,  it  is  said :  *^  When  the  shipper  pays  freight  in  advance 
at  the  outset  of  the  voyage,  a  question  has  been  raised  whether  the 
freight  so  paid  is  to  be  added  to  the  contributory  value  of  the  goods^ 
Mr.  Benecke  thinks  it  is,  because  the  loss  of  such  freight  to  the  shipper 
was  saved  by  the  sacrifice :  Pr.  of  Indem.  314.  Mr.  Phillips  is  of  a 
contrary  opinion  (3d  edit.  Vol.  2,  pp.  157, 158):  and  it  appears  to  me, 
for  the  reasons  he  gives,  that,  on  principle,  such  addition  ought  not  to 
be  made,  but  that  the  shipper  who  thus  pays  in  advance  should  be 
regarded  as  the  purchaser  of  the  freight,  and  not  be  exposed  on  account 
of  it  to  any  claim  for  contribution."  The  freight  is  not  at  risk.  To 
be  contributory  at  all,  it  must  be  pending  at  the  time.  *'  The  proper 
place,"  says  Mr.  Arnould,  §  350,  "  for  the  adjustment  of  general  ave- 
rage, is,  the  ship's  port  of  destination  or  discharge;  when  this  happens 
to  be  a  foreign  port,  the  general  average  loss  is  adjusted  there  accord- 
ing  to  the  law  and  usage  of  the  country  to  which  such  foreign  port 
belongs."     At  San  Francisco,  they  would  probably  rely  on  Phillips. 

Sir  O,  Honyman  was  not  called  upon  to  reply. 

Eble,  C.  J. — The  general  principle  of  contribution  to  general 
average  has  not  been  disputea.  All  who  are  interested  must  con- 
tribute to  the  expenses  incurred  for  the  joint  benefit  of  ship  and 
eargo.  The  owners  of  the  ship,  the  freight,  and  the  cargo  are  liable 
to  contribute,  each  to  the  extent  of  what  he  has  at  stake.  Here,  the 
claim  is  in  respect  of  4807?.  advanced  freight  on  a  charter-party,  which 
was  not  to  be  returned:  that  sum,  therefore,  was  no  longer  at  risk« 
*The  charterer  under  such  circumstances  has  an  interest  in  r^i^^ 
the  ship  and  in  the  value  of  the  goods  increased  by  the  amount  '• 
of  the  freight  advanced.  The  general  rule  seems  to  me  to  be,  that  the 
charterer  is  liable  to  contribution  for  general  average  in  respect  of 
advances  on  freight.  I  therefore  think  the  plaintifis  are  entitled  to 
judgment. 

Willes,  J. — ^I  am  of  the  same  opinion.  As  to  the  question  whether 
the  money  advanced  on  account  of  freight  was  to  be  returned  in  the 
event  of  the  goods  not  reaching  their  destination,  that  seems  to  me  to 
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be  conoladed  by  tbe  terms  of  tbe  charter-party.  The  charterer  was 
to  insure  the  advance.  It  was  therefore  at  his  risk :  and  he  most 
proceed  against  his  underwriters.  As  to  the  second  question,  which 
IS  whether  a  person  who  has  advanced  money  on  account  of  freight, 
and  has  shipped  his  goods  on  the  voyage,  is  liable  to  contribute  to 
general  average,  I  apprehend  that  must  be  answered  in  the  affirma- 
tive. This  is  not  a  question  between  underwriters  on  cargo  and 
underwriters  on  freight.  If  it  were,  it  might  be  necessary  to  go  into 
the  question  whether  the  interest  of  the  defendant  was  an  interest  in 
dargo  01  an  interest  in  freight.  He  is  interested  in  the  cargo,  and  he 
has  purchased  the  right  to  have  it  carried  to  its  destination.  Without 
regard  to  the  liability  of  the  underwriter,  it  is  laid  down  that  the 
sacrifice  made  for  the  benefit  of  all  is  to  be  contributed  to  by  the 
persons  interested  in  the  ship,  in  the  freight,  and  in  the  cargo.  Here, 
the  charterer  is  interested  in  the  safe  carriage  of  the  cargo.  He  is 
interested  in  the  same  way  as  a  shipowner  who  has  partly  filled  up 
the  ship  with  his  own  goods  is  interested.  That  might  be  insured  in 
the  name  of  freight,  and  wonld  have  to  contribute  to  general  average. 
The  case  seems  to  me  a  very  clear  one. 

♦1771  *Byles,  J. — I  am  of  the  same  opinion.  The  charterer  is  in 
-'  reality  the  purchaser  of  a  portion  of  the  freight,  and  is  liable 
to  the  loss  of  that  freight  by  the  loss  of  the  ship.  He  therefore  was 
ihe  person  liable  to  contribute  to  general  average  in  respect  of  the 
48072,  paid  in  advance.  In  substance,  his  goods  are  augmented  in 
value  by  the  prepayment  he  has  made.  It  is  not  necessary,  however, 
to  put  the  case  on  that  ground.  Justice  is  plainly  on  the  side  of  the 
plaintiff. 

Montague  Smith,  J. — I  am  of  the  same  opinion.  Upon  the  fair 
construction  of  this  charter-party,  I  think  the  48077.  advanced  on 
account  of  freight  could  in  no  event  be  recoverable  back.  The  char- 
terer had  an  interest  in  the  cargo,  plus  the  freight  advanced,  and 
consequently  was  liable  to  contribute  to  that  amount  to  general 
average.  Judgment  for  the  plaintiffs. 


THE  HIGHWAY  BOARD  OF  WREXHAM,  Appellants ;  JAMES 

HARDOASTLE,  Respondent.    May  80. 

A.'i  year  of  office  m  larrojor  of  highway!  in  tho  townihip  of  D.  expired  on  the  25th  of  Mareb, 
1863,  when  6.  waa  appointed  his  snocesior,  ponuant  to  the  5  A  6  W.  4,  o.  50,  and  at  the  next 
Ipeclal  sessions  (on  the  1st  of  April)  A.  Terified  and  paated  his  aoeounts,  which  showed  a  bal- 
ance of  24/.  6«.  bd.  in  his  hands  dne  to  the  township.  At  this  time  there  were  debts  owinf  hj 
A.  as  sneh  snrrejor.  On  the  10th  of  April,  a  highway  board  was  formed  (nnder  the  25  4  26 
Viet  c  61 )  for  a  district  which  included  the  township  of  D. ;  and  on  the  4th  of  Maj  the  beard 
Appointed  a  district-surrejor.    B.  nerer  acted  as  snnreyor  at  all : — 

Held,— upon  the  construction  of  the  5  A  6  W.  4,  o.  60,  ss.  42,  43,  and  25  A  26  Vict,  c.  61,  ss. 
11,  43, — that  A.  was  an  "  ontgoing-snrreyor,"  and  as  such  liable  to  account  to  the  board ;  bet 
that  he  was  entitled  to  the  same  allowances  for  dlsbarsements,  Ac,  from  the  board  as  be  woold 
kaTe  been  entitled  to  if  he  had  paid  oter  thcbalanoe  to  his  immediate  Buoeeuor  in  office^  B. 

The  following  case  was  stated,  pursnant  to  tbe  20  &  21  Yict  c.  43, 
for  tbe  opinion  of  tbis  court : — 

*1781       '^^  ^  special  sessions  for  tbe  bigbways,  bolden  at  ^Ruabon, 
^  in  and  for  the  division  of  Rnabon,  in  the  county  of  Denbigh, 
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on  the  4ih  of  November  last,  before  two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  a  complaint  dated  the  6th  of 
October,  1864,  and  preferred  by  the  highway  board  of  the  Wrexham 
district,  hereinafter  called  "  the  appellants,"  against  James  Hardcastle, 
Esq.,  hereinafter  called  "the  respondent," — "For  that  he  the  said 
James  Hardcastle,  having  been  an  outgoing  surveyor  of  the  highways 
for  the  township  of  Dynbrynlle-issa,  in  the  said  county,  now  included 
within  the  Wrexham  highway  district,  and  as  such  outgoing  surveyor 
heing  liable  and  bound  to  account  to  the  said  board  for  all  the  moneys 
m  his  hands  by  virtue  of  his  office,  and  to  pay  over  all  surplus  moneys 
or  balances  to  the  treasurer  of  the  said  board,  had  neglected  to  render 
such  accounts,  and  to  pay  over  to  the  treasurer  of  the  said  board  the 
balance  remaining  in  his  hands  as  such  surveyor,"  was  heard  and 
determined  by  them,  the  said  parties  being  then  present ;  and  upon 
such  hearing  the  justices  dismissed  the  complaint  without  costs. 

The  appellants  demaftding  a  case,  the  justices  stated  the  facts  and 
their  decision,  as  follows : — 

On  the  hearing  of  the  aforesaid  complaint,  it  was  proved,  that, 
during  the  year  ending  on  the  25th  of  March,  1863,  Mr.  Hardcastle, 
the  respondent,  was  surveyor  of  highways  for  the  township  of  Byn-. 
brynlle-issa,  in.  this  division,  and  in  that  capacity  collected  highway- 
rate  and  repaired  roads ;  that,  on  the  25th  of  March,  1868^  Mr.  Joseph 
Jones  was  duly  appointed  surveyor  of  the  highways  for  the  said  town- 
ship, and  Siucoeeded  the  respondent  in  office  as  such  surveyor,  pursuant 
to  the  Highway  Act,  5  &  6  W.  4,  c.  60 ;  and  that,  at  the  next  suc- 
ceeding special  sessions  (held  on  the  1st  of  April,  1863),  the  respond- 
ent duly  verified  *and  passed  his' accounts  before  the  justices,  r«i'7o 
showing  a  balance  of  24/.  6^.  6d.  in  his  hands  due  to  the  town-  '- 
ship :  and  it  was  also  proved  that*  there  were  debts  owing  by  Mr. 
Hardcastle  as  such  surveyor,  and  some  arrears  uncollected  of  the 
highway-rate  made  during  his  year  of  office.  It  was  also  proved  that 
the  working-tools  used  by  the  roadmen  of  the  said  township  were 
left  upon  Jones's  premises  soon  after  the  vestry :  but  the  exact  date 
when  they  were  so  left  was  not  shown.  It  was  also  admitted,  that, 
upon  the  10th  of  April,  1868,  the  highway  board  for  the  Wrexham 
district  (which  includes  the  township  of  Dynbryulle-issa)  was  duly 
formed,  and  held  their  first  meeting  under  the  provisions  of  the  High- 
ways Management  Act,  25  k  26  Yict.  c.  61 ;  and  that  a  clerk  was  then 
duly  appointed ;  and  that,  upon  the  4th  of  May,  1863,  a  district-sur- 
veyor was  appointed  bv  the  said  board.  It  was  likewise  proved  that 
Jones  never  performed  any  act  of  surveyor,  either  in  the  repairs  of 
the  roads,  collecting  rate,  or  otherwise,  for  the  township ;  that  he 
never  received  the  books  nor  balance  from  the  respondent  as  his 
predecessor  in  office ;  that  he  delivered  up  the  working-tools  belong- 
ing to  the  office,  which  had  been  left  on  his  premises,  to  the  district* 
surveyor  for  the  highway  board ;  and  that  the  respondent  objected  to 

Cy  over  the  balance  of  241.  Qs.  6d,  to  the  highway  board,  without 
ving  deductions  allowed  therefrooi  for  payments  which  he  claimed 
to  have  made  on  account  of  the  township  alter  his  year  of  office  had 
expired,  but  which  claim  the  board  would  not  recognise. 

upon  these  &cts,  it  was  contended  by  the  respondent  that  he  was 
sot  liable  to  this  proceeding  on  the  part  of  the  highway  board,  as 


188  LONGMORE  v.  O.  W.  KAILWAT  Ca    T.  T.  1865. 


LONGMOBE  v.  TEE  GREAT  WESTERN  RAILWAY  COM- 
PANY.   May  81. 

A  ndlw»7  eompanj,  for  the  more  oonTcnient  access  for  passengers  between  the  two  platforms 
•f  a  station,  erected  across  the  line  a  wooden  bridge,  which  the  Jnry  fonnd  to  be  dangerous  ^— 
Held,  that  the  eompany  were  liable  for  the  death  of  a  passenger  through  the  fanlty  eonstne- 
Hon  of  this  bridge,  althoogh  there  was  a  safer  one  about  one  hundred  jards  further  round, 
which  the  deceased  might  hare  used. 

This  was  an  action  brought  by  the  plaintifl^  as  administratrix  of 
her  deceased  husband,  against  the  Oreat  Western  Railway  Company, 
to  recover  compensation  for  his  loss,  which  was  alleged  to  have 
occurred  through  the  improper  construction  of  a  bridge  belonging  to 
the  defendants. 

The  cause  was  tried  before  Keating,  J.,  at  the  last  Spring  Assizes 
at  Stafford.  The  facts  proved  were  as  follows : — The  deceased,  who 
was  about  sixty  years  of  age,  whilst  on  his  way  to  the  booking-office 
at  a  small  station  on  the  defendants'  railway  between  Birmingham 
♦1841  ^^^  Wolverhampton,  in  crossing  a  wooden  bridge  *erectai  by 
-'  the  company  for  the  convenience  of  passengers  wishing  to  go 
from  one  side  to  the  other,  fell  through  what  was  described  in  the 
declaration  as  a  ''  dangerous  aperture,"  on  to  the  platform  below,  and 
was  killed.  At  the  place  through  which' the  deceased  fell,  there  was 
a  descent  of  eight  or  ten  steps,  between  which  and  the  hand-rail  at 
the  side  was  an  opening  of  seven  feet  three  inches  by  four  feet  two 
inches,  without  anv  protection.  Two  witnesses  ealled  on  the  part  of 
the  plaintiff  statea  that  in  their  opinion  the  bridge  was  extremely 
dangerous. 

For  the  defendants,  it  was  proved  that  the  bridge  in  question  had 
been  erected  about  ten  years;  that  it  was  a  clear  moonlight  night 
when  the  accident  happened;  that  the  steps  were  in  perfect  repair; 
tad  that,  though  many  thousand  persons  had  passed  over  the  bridge 
(and  the  deceased  himself  many  times),  no  casualty  had  ever  before 
happened  there.  It  was  also  prov^  that  there  was  another  bridge 
over  which  the  deceased  might  have  gone  if  so  minded,  but  which 
was  about  one  hundred  yards  further  round.  And  it  was  submitted 
that  there  was  no  evidence  to  go  to  the  jury  of  negligence  on  the 
part  of  the  company ;  that  the  company  were  not  bound  to  provide 
a  bridge  more  than  ordinarily  safe ;  and  that,  if  the  public  chose  to 
avail  themselves  of  the  shorter  cut,  they  must  take  the  bridge  as  they 
found  it. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the 
company  had  been  guilty  of  negligence  in  providing  a  bridge  for  the 
use  of  the  public  that  was  not  reasonably  safe. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  600i. 

Cooke,  Q.  C,  pursuant  to  leave  reserved  to  him,  in  Easter  Term 
^^1851  ^^^  obtained  a  rule  nisi  to  enter  a  ^nonsuit,  on  the  ground 
-'  that  there  was  no  evidence  of  negligence  to  go  to  the  jury; 
or  for  a  new  trial,  on  the  ground  that  the  learned  judge  ought  to 
have  directed  the  jury  that  the  defendants  were  not  liable,  there  being 
another  bridge  crossing  the  railway,  and  that  the  deceased  used  the 
wooden  bridge  at  his  own  risk.  He  referred  to  Bolch  v.  Smith,  7 
Hurlst  &  N.  7S6. 
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Huddkaton,  Q.  C,  and  Jiacnamara,  cow  showed  cans^ — There  was 
abandant  evidence  of  negligence  to  go  to  the  jury,  and  (if  it  were 
necessary  so  to  contend)  to  warrant  the  verdict.  The  deceased  was 
going  to  the  booking-office  by  a  mode  of  access  provided  for  the  pub- 
lic by  the  defendants.  It  was  their  duty  to  see  that  it  was  safe.  Two 
witnesses  proved  that  it  was  dangerous:  and  the  result  justified  their 
opinion.  [Willbs,  J. — The  Privy  Council  in  one  case  held  that  the 
occurrence  of  an  accident  was  primfi  facie  evidence  of  negligence: (a) 
but  that  is  inconsistent  with  some  other  authorities.]  There  was  no 
pretence  for  saying  that  the  deceased  by  his  own  carelessness  contri- 
Duted  to  the  accident :  nor  did  the  taiot  of  there  being  another  and  a 
safer  bridge  a  hundred  yards  off  absolve  the  company  from  the  duty 
of  making  the  bridge  in  question  safe.  It  may  be,  that,  if  a  way  be  -. 
dedicated  to  the  public  with  a  dangerous  structure  on  it,  the  public 
must  take  it  with  the  danger.(A)  But,  if  a  railway  company  for  their 
own  convenience  choose  to  construct  a  bridge  to  connect  the  two  plat* 
forms  of  a  station,  and  invite  the  public  to  use  it,  they  are  responsible 
if  it  turns  out  to  be  unsafe.  It  is  to  be  remembered  that  this  bridge  . 
is  to  be  used,  not  by  the  active  and  robust  only,  but  also  by  children  . 
and  by  the  old  *and  infirm.  In  the  case  referred  to  at  the  trial  r»i  og 
(Bolch  V.  Smith),  there  was  no  duty.  ^ 

Oooke,  Q.  C,  and  H.  James,  in  support  of  the  rule. — To  render  the 
company  liable,  there  must  be  some  evidence  of  negligence  on  thp 
part  of  their  servants,  some  &ilure  to  perform  a  legal  duty.  They 
are  not  responsible  for  an  extraordinary  and  unforeseen  accident  at  a . 
spot  which  has  been  safoly  traversed  for  years  by  thousands.  If  the 
company  ought  to  have  known  that  the  want  of  an  additional  rail 
made  this  bridge  peculiarly  dangerous,  so  ought  the  deceased,  who 
was  proved  to  have  passed  over  it  many  times.  The  case  is  in  thiS' 
respect  very  like  that  ofToomey  v.  The  London,  Brighton,  and  South 
Coast  Railway  Company,  8  C.  B.  N.  S.  146  (E.  0.  L,  R.  vol.  91).  On 
the  platform  of  a  railway  station  there  were  two  doors  in  close  prox- 
imity to  each  other,  the  one,  for  necessary  purposes,  had  painted  over. 
it  the  words  ''For  gentlemen,"  the  other  had  over  it  the  words. 
"Lamp  room."  The  plaintiff,  having  occasion  to  go  to  the  urinal,, 
inquii^  of  a  stranger  where  he  should  find  it,  and,  having  received 
a  direction,  by  mistake  opened  the  door  of  the  "  lamp  room,"  and 
fell  down  some  steps,  and  was  injured.  In  an  action  against  the  rail* 
way  company,  it  was  held,  that,  in  the  absence  of  evidence  that  the 
place  was  more  than  ordinarily  dangerous,  the  judge  was  justified  ia 
nonsuiting  the  plaintiff,  on  the  ground  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  company.  In  using  a  way  like  thiS| 
some  caution  is  necessary  on  the  part  of  the  public.  In  Bolch  v. 
Smith,  7  Hurlst.  k  N.  736,  the  workmen  in  a  government  dock-yard 
were  permitted  to  use  certain  water-closets  erected  for  their  accom- 
modation, and  for  that  purpose  to  use  certain  paths  across  the  dock-yard. 
The  defendant,  a  government  contractor,  was  permitted  to  erect  in  tho 
*dock-yard  certain  machinery  for  the  purpose  of  his  work.  He  r^i  gv 
erected  across  a  path  which  led  to  one  of  the  water-closets  a  ■ 

(a)  Tlie  Great  Western  Railway  Company  of  Canada  v.  Braid,  and  The  Seme  v.  Faweett,  1 
Hoore'e  P.  C.  K.  8.  101. 
(»)  See  RobUni  9.  Janei,  U  C.  B.  V.  8.  SSI  (B.  0.  L.  R.  roL  109). 
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revolvinff-sbafV  partly  covered  with  planks.    The  plaintiff,  a  work- 
man in  the  dook-yard,  having  gone  along  this  path  to  the  water-closets 
on  his  retam  stumbled,  and,  on  putting  out  his  hand  to  save  himself^ 
his  arm  was  caught  by  the  shaft,  and  lacerated.    There  was  another 
path  along  which  he  might  have  gone,  but  the  one  he  used  was  the 
more  convenient.    It  was  held  that  the  defendant  was  not  liable  for 
the  injury,  since  he  was  under  no  obligation  to  fence  the  shafl,  and 
the  defect  in  the  fencing  was  apparent    In  Cornman  v.  The  Eastern 
Counties  Railway  Company',  4  Hurlst.  &  N.  781,  the  defendants,  a  rail- 
way company,  had  on  their  platform,  standing  against  a  pillar  which 
passengers  passed  in  going  to  and  coming  from  the  trains,  a  portable 
weighing  machine,  which  was  used  for  weighing  passengers'  luggage, 
and  the  foot  of  which  projected  about  sfx  inches  above  the  level  of 
the  platform.    It  was  unfenced,  and  had  stood  in  the  same  position, 
without  any  accident  having  occurred  to  persons  passing  it,  for  about 
five  years.     The  plaintiff,  being  at  the  station  on  Christmas  Day  in* 
quiring  for  a  parcel,  was  driven  by  the  crowd  against  the  machine, 
caught  his  foot  in  it,  and  fell  over  it    It  was  held  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  company  to  go  to  the  j  ary, 
the  machine  being  in  a  situation  in  which  it  might  have  been  seen, 
and  the  accident  not  being  shown  to  be  one  which  could  have  been 
reasonably  anticipated.    Bramwell,  B.,  in  delivering  judgment,  says : 
''  In  such  a  case,  it  is  always  a  question  whether  the  mischief  could 
have  .been  reasonably  foreseen.    Nothing  is  so  easy  as  to  be  wise  afitr 
the  event.    But  here  no  witness  stated  that  he  would  have  known  that 
the  position  of  the  weighing-machine  was  likely  to  cause  danger.     I 
♦1881  *^^P^  *^®  ^^^^  stated  by  •Williams,  J.,  in  Toomey  v.  The  Brigh- 
-'  ton  Railway  Company, — *  It  is  not  enough  to  say  that  there 
was  some  evidence.    A  scintilla  of  evidence,  or  a  mere  surmise   that 
there  may  have  been  negligence  on  the  part  of  the  defendants,  clearly 
would  not  justify  the  judge  in  leaving  the  case  to  the  jury:  there 
must  be  evidence  on  which  they  might  reasonably  and  properly  con* 
elude  that  there  was  negligence.'     Here,  the  evidence  was  that  the 
company  might  reasonably  have  anticipated  that  no  mischief  could 
occur,  since  no  mischief  had  resulted  from  keeping  the  machine  ia  the 
position  in  which  it  stood  for  so  long  a  period."     Here,  the  bridge  had 
been  erected  ten  years,  and  no  accident  had  happened  there.    In  Mar- 
fell  V.  The  South  Wales  Railway  Company,  8  C.  B.  N.  S.  525,  534  (E, 
0.  L.  R.  vol.  98),  Erie,  C.  J.,  says:  "The  undefined  latitude  of  mean- 
ing in  which  the  word  '  negligence '  has  been  used,  appears  to  nie  to 
have  introduced  the  evil  of  uncertain  law  to  a  pernicious  extent;   and 
I  think  it  essential  to  ascertain  that  there  was  a  legal  duty»  and  a 
breach  thereof,  before  a  party  is  made  liable  by  reason  of  negligence.'* 
The  evidence  here  showed  that  the  accident  was  one  of  an  extraordi* 
nary  and  unforeseen  nature. 

£rlb,  C.  J. — I  think  this  rule  should  be  discharged.  The  question 
seems  to  me  to  have  been  one  peculiarly  for  the  jury,  viz.  whether  the 
defendants  exercised  reasonable  care  and  skill  in  the  construction  of 
this  bridge  which  passengers  going  by  their  railway  were  invited  to 
use.  The  evidence  given  on  the  part  of  the  plaint!^,  was,  that  it  was 
not  constructed  with  reasonable  skill:  and  I  think  the  judge  clearlj 
would  not  have  been  justified  in  taking  upon  himself  as  a  matter  of 
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law  to  determine  as  to  the  propriety  of  its  construction,  and  with- 
draw that  question  from  the  jury.  There  being,  then,  evidence  for  the 
jury,  and  it  being  *within  their  province  to  decide  upon  it,  and  r«io/) 
tbey  having  done  so,  and  having  also  found  that  the  deceased  *- 
himself  did  nothing  to  contribute  to  the  accident,  I  think  we  ought 
not  to  disturb  their  verdict. 

WiLLBS,  J. — I  am  of  the  same  opinion. 

Btles,  J. — I  also  am  of  opinion  that  this  rule  should  be  discharged. 
I  was  struck  at  first  by  the  observation  of  Mr.  James :  but  the  fact  is, 
that  the  defect  itself,  as  we  now  see,  is  not  obvious  to  any  one  who 
looks  at  the  bridge:  and,  further  than  that,  the  danger  from  the 
defect,  even  if  the  defect  toere  obvious,  would  not  be  apparent :  and, 
that  being  so,  and  the  bridge  being  a  nearer  mode  of  access  to  the 
railway  from  the  house  from  which  the  deceased  came,  he  was  invited 
by  the  company  to  pads  over  the  bridge,  which  had  a  defect  in  it 
which  was  not  obvious,  and  the  danger  from  which  was  not  apparent. 
In  addition  to  that,  it  is  to  be  recollected  that  the  jury  have  negatived 
all  carelessness  on  the  part  of  the  deceased.  The  simple  question  is, 
was  this  an  improper  structure.  The  plaintiff's  witnesses  stated  that 
it  was:  and  they  stood  uncontradicted,  and  their  judgment  is  sus- 
tained by  the  event.    It  was  purely  a  question  for  the  jury. 

KfiATiNQ,  J. — I  am  of  the  same  opinion.  No  doubt,  the  jury  might, 
if  so  minded,  have  found  that  there  was  no  negligence  on  the  part  of 
the  company.  And  it  certainly  seemed  to  me  that  there  was  a  very 
strong  case  for  the  company.  If  I  had  been  upon  the  jury,  I  do  not 
Bay  that  I  should  have  found  the  same  way,  though  I  do  not  at  all 
mean  to  ^intimate  an  opinion  that  they  should  not  have  found  r«i  gn 
as  they  did.  Bule  discharged.(a)       '- 

(a)  See  NicboUon  v.  The  LanoMhire  and  Torkihire  Railway  Company,  3  HurUt  A  Coif. 
434.  There,  the  plaintiff,  a  patseoger  by  the  defendant*!  railway,  wai  lei  down  at  Tbornbill 
hem  after  dark  on  the  side  of  the  line  opposite  to  the  station  and  pUoe  of  egress.  The  train 
was  detained  more  than  ten  minutes  at  Thomhill  Lees,  and  from  its  length  blocked  up  the 
ordinary  erossing  to  the  station,  whieh  is  on  the  leTeL  The  ticket-oollector  stood  near  the 
eroisiog  with  a  light,  telling  the  passengers,  as  they  delirered  their  tickets,  to  "  pass  on."  The 
plaintiff  passed  down  the  train  to  cross  behind  it,  and  from  the  want  of  light  stumbled  over 
loiM  hampers  put  out  of  the  train,  and  was  iqjuied.  The  practice  of  passengers  had  been  to 
trots  behind  the  train,  when  long,'  without  interference  fh>m  the  railway  eompany.  It  was 
held  that  these  facta  disclosed  eridence  for  the  Jury  of  negligenoe  on  the  part  of  the  company. 
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A.  was  possessed  of  a  piece  of  land  which  was  laid  out  for  building  and  offered  for  sale  in  lots, 
snbjeet  to  certain  conditions,  one  of  which  was  as  follows : — **  The  purchaser  will  be  required 
to  eovenant  to  boild  according  to  the  eleration  of  lot  2,  or  such  other  eleration  as  the  vendor 
shall  approTe."  Bj  another  condition  it  was  provided  that  the  walls  between  the  several  lots 
when  built  should  be  deemed  party-walls,  and  that,  if  erected  by  the  purchaser  of  any  one  of 
Meh  lots,  -the  owner  of  the  adjoining  lot  should  be  bound  to  pay  him  one-half  the  cost  if  ha 
iboald  make  use  of  the  same. 

On  the  J  3th  of  May,  1863,  the  defendant  became  the  purchaser  of  lot  A,  and  on  the  26th  the 
Inaiatiff  became  the  purehaser  of  lot  7,  both  purohaset  being  declared  to  be  "  subject  to  the 
above  oondittons." 

When  the  plaintiff  took  possession  of  lot  7,  there  was  on  it  an  ancient  wall  15  feet  high  ad« 
iohiing  lot  6 ;  and  the  plaintiff  raised  this  wall  to  the  height  of  34  feet. 

The  defendant  alterwards  took  poneeslon  of  lot  6,  and  proeeeded  to  ezeaTate  the  land  for  tbt 
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^rpoM  of  ereetiDg  tli«noD  a  baiMing  in  tMordanoe  with  bii  Agraement  This  wm  dos*  ia  » 
proper  manner,  and  lo  as  not  to  hare  affected  the  ancient  wall  on  lot  7  if  it  had  remained  in  iti 
original  state ;  bnt  the  withdrawal  of  so  much  of  the  lateral  support  of  lot  7  rendered  the  soil 
insnffleient  to  rastain  the  additional  weight  which  tiio  plaintiff  had  placed  thereon,  and  the 
l^nilding  in  consequence  fell : — 

Held,  that  the  defendant  was  not  liable;  he  haTing  done  no  more  thaa  he  was  reqvited  {n 
licensed)  by  his  agreement  with  A.  to  do. 

This  was  an  action  to  recover  compensation  for  damages  alleged  to 
Kave  been  sustained  by  the  plaintiff  by  reason  of  the  defendant's 
*ldl1  h^^i^S  ^^^^^  ^^®  plaintiff's  *hoase  to  fall  down.  The  cause 
^  came  on  to  be  tried  before  Shee,  J.,  at  the  Carlisle  Spring 
Assizes,  1864,  when  a  verdict  was  found  for  the  plaintiff,  by  consent^ 
subject  to  terms  embodied  in  an  order  of  Nisi  Prius  thereupon  made, 
for  the  money  claimed  in  the  declaration,  and  subject  to  the  following 
(sase: — 

1.  On  the  lOth  of  February,  1862,  Francis  Graham  was  seised  iA 
fee-simple  in  possession,  by  virtue  of  a  purchase  and  conveyance  from 
one  Edwin  Hough,  of  certain  lands  ana  premises  situate  on  the  south 
side  of  Devonshire  Street,  in  the  city  of  Carlisle.  They  consist  of 
the  pieces  of  land  described  on  a  plan  annexed  to  the  case  as  lota  6, 
7,  8,  9,  10,  and  11. 

2.  On  the  10th  of  February,  1862,  the  said  Francis  Graham  con- 
t^eyed  the  said  lands  to  Edwin  Hough  by  way  of  mortgage  in  fee,  to 
secure  the  repayment  of  20002.  advanced  by  the  said  Edwin  Hough 
to*  the  said  Francis  Graham.  Before  Francis  Graham's  said  purchase, 
the  lands  so  purchased  by  him  had,  with  other  pieces  of  land  also 
situate  on  the  south  side  of  the  said  street,  and  which  are  described 
in  the  said  plan  as  lots  1,  2,  8,  4,  and  6,  been  laid  out  by  Mr.  Hough 
in  lots  as  shown  in  the  said  plan,  for  building  purposes'.  Of  the  lands 
so  laid  out,  lots  1,  2,  8,  4,  and  6,  had  before  Francis  Graham's  said 
purchase  been  sold  by  Mr.  Hough,  who  at  the  time  of  such  sale  was 
seised  thereof  in  fee-simple  in  possession.  Lots  2,  8,  and  4,  and  part 
of  lot  5,  had  been  built  upon  before  the  27th  of  March,  1868. 

8.  After  the  said  purchase  by  the  said  Francis  Graham,  and  before 
the  27th  of  March,  1863,  Francis  Graham  had  sold  lots  9  and  11 ;  and 
the  same  had  been  conveyed  to  the  purchaser  thereof. 

4.  On  March  27tb,  1863,  the  lands  described  on  the  plan  as  lots  9, 
7,  8,  and  10,  were  put  up  for  sale  by  auction  in  separate  lots ;  but  no 

*1921  ^^^  ^^  ^"^  ^^^  ^^^^  *took  place.  On  the  30th  of  April,  1863, 
^  a  verbal  agreement  was  made  between  the  said  Francis  Gra- 
ham and  the  defendant,  with  the  consent  of  the  said  Edwin  Hough, 
for  the  purchase  by  the  defendant,  by  private  contract,  of  lot  6 ;  and, 
on  the  12th  of  May,  1863,  an  agreement  in  writing  embodying  the 
terms  of  the  said  verbal  agreement,  and  which  agreement  in  writing 
had  been  prepared  on  and  dated  the  30th  of  April,  1863,  was  signed 
by  the  said  Francis  Graham  and  the  defendant.(a)    The  conditions  of 


•  (a)  Thie  agreement  wat  written  at  the  foot  ^f  the  eonditions,  and  was  ae  follows : — '<  M< 
orandum  of  agreement  made  the  SOUi  of  April,  1863,  between  Fraaeit  Graham,  of,  Ae.,  ownet 
-of  the  nbofe-mentionbd  prtmitee,  of  the  one  part»  and  George  Blaok,  of,  Ao.,  hnilder,  of  the  other 
|»nrt,  witnetMth  that  the  said  Franeis  Graham  doth  hereby  declare  the  said  George  Blaek  tiM 
purchaser  of  the  said  premises  sabjeet  to  the  above  conditions  so  far  as  the  same  are  applieahia 
to  a  sale  hj  private  contraet,  at  the  price  or  sam  of  4191.  U. :  And  the  said  George  Blaek  doth 
hereby,  for  himself,  his  heirs,  ezeovtors,  and  administnitors,  eevenant,  promise,  and  agree  witfc 
«ad  to  the  said  Frasela  Graham,  that  ha  the  said  Ovorga  Blaek,  his  Man,  ezamilorsy  or  ad- 
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sale  referred  to  ix)  the  said  agreement  contained  the  following  stipulation : 
— "The  purchaser  will  be  required  to  covenant  to  build  according  to 
the  elevation  of  lot  2,  or  such  other  elevation  as  the  vendor  shall 
approve;"  and  also  the  following, — *'The  walls  between  lot  5  and  thi^ 
lot|  and  this  lot  and  lot  7,  and  between  lots  7  and  8,  and  between  lots 
8  and  9,  and  between  lots  9  and  10,  and  between  lots  10  and  11,  shall, 
when  bifilt,  be  deemed  party- walls ;  and,  if  erected  by  the  purchaser 
of  any  one  of  such  lots,  the  owner  of  the  adjoining  lot  shall  be  bound 
to  pay  to  him  one-half  the  cost  of  erecting  *such  wall,  when-  r«i  go 
ever  the  owner  of  such  adjoining  lot  shall  make  use  of  the  ^ 
same."  By  the  expression  '*  elevation  of  lot  2/'  occurring  in  the  said 
conditions,  is  meant  the  elevation  of  the  building  then  standing  on 
the  lot  described  in  the  plan  as  lot  2. 

6.  On  the  26th  of  May,  1863,  an  agreement  was  made  between  the 
said  Francis  Graham  and  the  plaintiff)  with  the  consent  of  the  said 
Edwin  Hough,  for  the  purchase  by  the  plaintiff  of  lot  7,  and  an  agree- 
ment dated  May  26th,  1863,(a)  was  thereupon  signed  by  the  plaintiff 
and  the  said  Francis  Graham.  The  conditions  referred  to  in  the  said 
last-mentioned  agreement,  the  plan,  and  lots  referred  to  in  the  said 
last-mentioned  conditions,  are  the  same  as  those  referred  to  in  the  coi^ 
ditions  of  sale  mentioned  in  the  agreement  of  the  30th  of  April,  1863, 
and  signed  on  the  12th  of  May,  1863,  of  which  said  agreement,  and 
of  the  conditions  referred  to  therein,  the  plaintiff  had  no  positive 
knowledge  at  the  time  of  his  entering  into  the  said  agreement  of  the 
26th  of  May,  1863 ;  but  he  then  had  reason  to  suppose,  and  did  sup- 
pose, that  the  defendant  had  entered  into  an  agreement  corresponding 
m  its  terms  and  conditions  with  the  agreement  then  entered  into  by 
him,  the  plaintiff. 

6.  On  the  29th  of  May,  1863,  the  plaintiff  was  put  into  possession 
by  Mr.  Graham  of  lot  7,  with  Mr.  Hough's  consent,  and  continued  ii| 
possession  thereof  till  the  house  afterwards  erected  upon  it  fell. 

7.  Lots  6  and  7  so  respectively  purchased  by  the  plaintiff  and  do» 
fendant  were  plots  of  land  on  which  respectively  buildings  stood  at 
the  time  of  such  purchases  respectively.  The  western  wall  of  the  old 
bailding  standing  on  lot  7  was  an  ancient  wall,  having  been  built 
above  twenty  years.  It  stood  an  lot  7  *at  the  time  of  its  pur-  r»i  g^ 
chase  by  the  plaintiff  and  remained  continuously  there  until   ^ 

the  Gull  of  the  plaintiff's  building,  as  hereinafter  mentioned.  It  ex- 
tended  from  Devonshire  Street  towards  the  passage  parallel  with 
Devonshire  Street,  described  on  the  plan  as  *'  backway  to  the  build- 
ings;" and,  when  the  plaintiff  was  put  into  possession,  it  stood  15 
feet  above  the  surface  of  lot  7.  The  intended  party- wall  between  lot 
6  and  lot  7,  referred  to  in  the  conditions  mentioned  in  the  respective 
agreements  of  30th  of  April,  1863,  and  26th  of  May,  1863,  would 
have  cleared  every  part  of  the  above-mentioned  old  wall  at  the  front 
or  north  end,  and  for  about  two-thirds  of  the  length :  for  the  remain* 
ing  third  it  would  have  taken  away  about  2}  inches  of  the  old  wall 

miniftrmtors,  iball  and  wiU  weU  and  faifchfully  pay  tba  said  turn  of  il9L  it,  to  him  the  said 
Vraaeis  Graham,  hit  ezecutora  or  administrators,  for  and  as  the  purohase-money  of  the  above- 
UMBtloned  premises  aeoordingly." 

(a)  Tills  agieemtnt  was  ill  precisely  the  lame  form  as  that  set  out  in  p.  193,  note  (a),  relat* 
Ib|  W  lot  tt. 
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below  the  surface  of  the  ground,  but  would  not  have  interfered  with 
it  above -the  surface,  as  the  intended  party- wall  was  to  be  a  14-iDch 
wall  below  the  surface,  and  a  9-inch  wall  above  the  surface.  The 
said  old  wall  is  a  14-inch  wall  throughout,  inclusive  of  the  foundation. 

8.  The  plaintiff,  on  being  put  into  possession,  as  before  mentioned, 
made  preparation  for  altering  and  raising  the  old  building  so  then 
standing  upon  lot  7,  a  verbal  understanding  having  been  come  to 
between  himself  and  Mr.  Graham  at  the  time  of  his  agreeing  to  pur- 
chase that  lot,  that  the  building  to  be  erected  by  him  thereon  should 
not  be  immediately  constructed  in  accordance  with  the  elevation  of 
lot  2,  but  that  he  should  be  at  liberty  to  put  up  a  temporary  building 
thereon  in  the  tirst  instance.  In  accordance  with  this  understanding, 
the  plaintiff  proposed  to  effect  the  alterations  of  the  old  building  on 
lot  7  by  leaving  the  western  wall  of  it  standing,  and  raising  its  height. 

9.  The  plaintiff,  with  the  consent  of  Mr.  Graham,  but  without  the 
knowledge  of  Mr.  Hough,  raised  the  western  wall  of  the  old  building 
♦1951   ^^  *^®  height  of  *twenty-four  feet^from  the  surface,  being  nine 

•'  feet  additional  to  its  former  height.  The  wall  so  raised  formed 
the  side  of  the  plaintiS''s  house  next  to  lot  6.  The  alterations  so 
made  by  the  plaintiff  were  completed  on  the  7th  of  July,  1868.  The 
raising  of  this  wall  and  the  building  of  the  plaintiff's  house  made  A 
consioerable  addition  to  the  weight  of  the  wall  as  it  was  before  it  was 
raised.  About  one-third  more  support  was  needed  for  the  raised  wall 
iand  the  new  house  than  had  been  required  for  the  support  of  the  old 
wall  as  it  stood  when  the  plaintiff  .was  put  into  possession.  When 
the  lateral  support  of  the  earth  is  removed,  more  labour  and  material 
is  required  or  greater  risk  is  incurred  in  supporting  a  heavier  build* 
ing  than  is  required  or  incurred  in  supporting  a  lighter  building; 
Buch  increase  of  labour  and  material  or  risk  was  small  in  the  case  of 
the  plaintiff's  raised  wall,  as  compared  with  the  wall  before  it  was  so 
raised :  but  such  increase  existed,  and  a  builder  contracting  for  the 
support  of  the  respective  buildings  would  take  it  into  consideration, 
but  would  estimate  it  at  less  than  20«.  The  house  built  by  the  plain- 
tiff was  a  lighter  house  than  a  house  would  have  been,  erected  ac* 
oording  to  the  elevation  of  lot  2. 

10.  On  the  Sd  of  August,  186S,  the  defendant  took  possession  of 
lot  6,  and  made  preparations  to  pull  down  the  old  buildings  standing 
upon  it,  and  to  build  thereon  a  new  house  according  to  his  agreement 
dated  the  SOth  of  April,  1863,  and  the  conditions  therein  referred  to; 
and  for  that  purpose  he  proceeded  to  make  the  excavations  in  lot  6 
for  the  said  new  house  to  be  erected  thereon.  In  consequence  of  the 
excavations  so  made,  and  before  they  were  completed,  the  plaintiff's 
building  on  lot  7  gave  way,  and  on  the  1st  of  September,  1863,  fell. 
*1961       ^^'  ^^^  excavations  so  made  were  in  accordance  *with  the 

^  defendant's  said  agreement  of  the  30th  of  April,  1863,  and  the 
conditions  therein  referred  to;  and  were  such  excavations  as  wer6 
required  for  a  building  similar  to  those  on  lot  2,  the  elevation  of 
which  is  referred  to  in  the  said  conditions.  The  said  excavations 
were  of  considerable  depth  below  the  surface  of  lot  6,  which  was  on 
the  same  level  as  the  surface  of  lot  7.  They  were  entirely  within  lot 
6,  and,  at  the  time  the  house  fell,  had  not  approached  within  some 
feet  of  the  plaintiff's  wall.    The  earth  then  left  unexeavated  on  lot  6 
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Adjoining  lot  7  was  more  than  sufficient  to  support  the  earth  in  lot  7 
in  its  natural  state  without  any  superincumbent  weight ;  but  it  was 
insufficient  to  support  the  earth  of  lot  7  with  the  superincumbent 
weight  of  the  plaintiff's  building  thereon,  as  that  building  was  after 
the  wall  had  been  raised ;  and  it  was  not  such  as  in  the  opinion  of 
competent  builders  or  architects  could  have  been  relied  on  to  support 
the  earth  of  lot  7  with  the  superincumbent  weight  of  the  old  building 
before  it  was  raised.  The  probabilities  are  that  the  excavations  which 
caused  the  fall  of  the  plaintiff's  house  would  have  caused  the  fall  of 
the  old  wall  in  its  unaltered  state. 

12.  The  proper  means  for  supporting  such  a  building  as  the  plain- 
tiff's, either  in  its  original  or  altered  state,  when  the  lateral  support  of 
the  earth  adjoining  is  removed,  are,  by  under-pinning  or  under-prop^ 
ping,  which  consists  in  taking  away  earth  upon  which  the  building 
stands,  and  inserting  brick  pillars,  or  wooden  posts,  in  its  place.  This 
was  not  done  with  respect  to  the  plaintiff* 's  house.  The  only  means 
taken  for  its  support  were  the  placing  stays  or  props  against  the  side 
of  it,  which  was  done  on  three  several  occasions,  about  the  20th,  25th, 
and  81st  of  August,  when  shrinks  or  cracks  showed  theihselves  in  the 
house;  but  which  means  were  quite  insufficient. 

*13.  After  the  building  had  begun  to  crack,  and  until  r^^Qj 
within  a  day  or  two  of  its  fall,  it  might  have  been  saved  had  ^ 
the  proper  means  been  resorted  to;  but  neither  the  plaintiff  or  the 
defendant  would  incur  the  expense  of  resorting  to  them.  Neither 
party  placed  any  impediment  in  the  way  of  the  other's  supporting  the 
Dttilding  by  any  means  the  other  might  think  proper;  and  each 
expressed  his  readiness  to  assist  the  other,  disclaiming  at  the  same 
time  his  own  obligation  to  support  the  house,  and  insisting  that  such 
obligation  rested  on  the  other.  Thus  the  stays  were  put  up  by  the 
co-operation  of  both,  as  an  act  of  mutual  concession ;  but  the  means 
known  by  both  to  be  effectual  for  supporting  the  house  were 
omitted. 

14.  No  conveyance  of  either  lot  6  to  the  defendant  or  of  lot  7  to 
the  plaintiff  was  executed  until  after  the  plaintiff's  house  fell,  in  the 
manner  stated. 

15.  The  court  was  to  be  at  liberty  to  draw  all  inferences  of  fact 
which  a  jury  would  be  justified  in  drawing. 

The  question  for  the  decision  of  the  court  was,  whether  the  plaintiff 
was  entitled  to  recover.  If  he  was  entitled  to  recover,  judgment  was 
to  be  entered  for  him  for  2612.,  the  agreed  amount  of  damages,  and 
costs,  to  be  taxed.  If  the  plaintiff  was  not  entitled  to  recover,  judg- 
ment was  to  be  entered  for  the  defendant,  with  costs,  to  be  taxed. 

E.  James,  Q.  C.  (with  whom  was  T.  Jones),  for  the  plaintiff*.(a) — 
Where  one  who  is  the  owner  of  an  entire  *property  separates   (-♦i  qo 
it  and  conveys  one  portion  to  one  purchaser  and  the  other  to   ^ 
another,  whether  simultaneously  or  not,  and  in  whatever  order  of 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows : — 
''I.  That  the  pliUntiff  was  entitled  to  have  his  honse  supported  hj  the  toil  of  lot  6 : 
"1,  That  the  defendant  was  liable  for  baviDg  so  dealt  with  the  toil  of  lot  0  as  to  deprire  tbe 

pUintiff's  house  of  snch  support: 
"That  tbe  defendant  was  liable  for  haying  caused  the  plaintiff's  honse  to  fall  by  reason  of 

bis  btTiag  ezcayated  tbe  soil  of  lot  0  negligently  and  without  taking  the  proper,  usual,  and 

faMenabie  preeaation  for  sapporting  the  plaintiff's  house." 
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time,  each  portion  remains  impressed  with  the  same  burthens  and  the 
same  rights  that  belonged  to  it  whilst  there  was  unity  of  ownership. 
Thus,  when  Graham  sold  lot  6  to  the  defendant,  he  reserved  to  himsefr 
the  right  to  have  the  support  of  the  land  of  lot  6  for  his  building  oa 
lot  7.  This  is  the  rule  laid  down  in  Gale  on  Easements,  Sd  edit.  83 
et  seq.,  founded  (amongst  others)  upon  the  decision  of  the  Court  of 
Exchequer  in  Richards  v,  Bose,  9  Exch.  218,  that,  where  sevend 
houses  belonging  to  the  same  owner  are  built  together,  so  that  each 
requires  the  mutual  support  of  the  neighbouring  house,  and  the  owner 
parts  with  one  of  the  houses,  the  right  to  such  mutual  support  is  not 
thereby  lost;  the  legal  presumption  being  that  the  owner  reserves  to 
himself  such  right,  and  at  the  same  time  grants  to  the  new  owner  an 
equal  right :  and  consequently,  if  the  owner  parts  with  several  of  the 
houses  at  different  times,  the  possessore  still  enjoy  the  right  to  mutual 
support,  the  right  being  wholly  independent  of  the  question  of  ihA 
priority  of  their  titles.  The  case  states  that  the  excavation  on  the 
defendant's  land  would  have  brought  down  the  building  on  the  plain* 
tiff's  land  as  it  originally  stood :  the  addition,  therefore,  to  the  super* 
incumbent  weight,  cannot  aflfect  the  question.  In  Jones  v.  Tapling,  13 
W.  Hep.  617,  the  House  of  Lords  held, — reversing  several  previous 
^1991   *^^^^s^^i^9» — ^^^^  ^^®  owner  of  a  house  has  no  right  to  obstruct 

^  his  neighbour's  lights  because  his  neighbour  has  thought  fit  to 
enlarge  them.  The  same  principle  applies  here:  the  plaintiff  had  a 
-right  to  build  as  he  did  upon  his  own  soil,  but  his  so  doing  did  not 
deprive  the  defendant  of  his  right.  The  additional  weight  was  con- 
templated by  the  conditions  on  which  both  portions  of  the  property 
were  sold.  The  rule  as  laid  down  in  Bichards  v.  Rose,  is  re-affirmed 
by  Parke,  B.,  in  Gayford  v.  Nicholls,  9  Exch.  702,  708.  The  same 
rule  was  applied  in  Pyer  v.  Carter,  1  Hurlst.  &  N.  916,  to  the  eas^ 
ment  of  a  drain.  The  plaintiff's  and  defendant's  houses  adjoined 
each  other.  They  had  formerly  been  one  house,  and  were  converted 
into  two  by  the  owner  of  the  whole  property.  Subsequently,  the 
defendant's  house  was  conveyed  to  him,  and  after  that  the  plaintiff 
took  a  conveyance  of  his  house.  At  the  times  of  these  convevances 
a  drain  ran  under  the  plaintiff's  house,  and  thence  under  the  defend- 
ant's, and  discharged  itself  into  the  common  sewer.  Water  from  the 
eaves  of  the  defendant's  house  fell  on  the  plaintiff's  house,  and  then 
ran  into  a  drain  on  the  plaintiff's  premises,  and  thence  through  the 
drain  into  the  common  sewer.  The  plaintifi''s  house  was  drained 
through  this  drain.  It  was  held  that  the  plaintiff  was,  by  implied 
grant,  entitled  to  have  the  use  of  the  drain  as  it  was  used  at  the  time 
of  the  defendant's  purchase  of  his  house.  Watson,  B.,  in  delivering 
the  judgment  of  the  court,  there  says:  "It  seems  in  accordance  with 
reason,  that,  where  the  owner  of  two  or  more  adjoining  bouses  sells 
and  conveys  one  of  the  houses  to  a  purchaser,  that  such  house  in  his 
hands  should  be  entitled  to  the  benefit  of  all  the  drains  from  his 
bouse,  and  subject  to  all  the  drains  then  necessarily  used  for  the 
enjoyment  of  the  adjoining  house,  and  that  without  express  reserva- 
tion or  grant  inasmuch  as  he  purchases  the  house  nteh  as  it  is. 
MAA-i   *If  that  were  not  so,  the  inconveniences  and  nuisances  in 

^  towns  must  be  very  great.  The  same  law  must  apply  to  all 
kinds  of  easements.    Brown  v.  Bobins,  4  Hurlst.  &  N.  186,  is  a  very 
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Strong  case.  There,  the  plaintiff  was  owner  of  a  house  erected  in 
18S4  on  solid  ground.  Previously  to  the  building  of  the  house,  a 
portion  of  the  minerals  had  been  gotten  under  a  garden  which 
adjoined  the  house.  In  1888,  a  portion  of  the  minerals  was  gotten 
under  the  defendant's  land,  which  adjoined  the  garden.  In  1856,  the 
defendant  commenced  getting  out  the  rest  of  the  minerals  under  his 
land.  In  1857,  the  plaintiff's  land  sank,  and  the  house  was  injured 
by  the  defendant's  mining  operations.  It  was  found  by  the  jury  that 
the  sinking  of  the  plaintiff's  land  was  caused  by  the  defendant's  work- 
ings ;  that  some  damage  would  have  happened,  but  not  to  the  same 
extent,  if  the  garden  ground  had  been  left  solid ;  that  the  defendant 
knew  of  the  excavations  under  the  garden ;  that  the  land  would  have 
sank  in  just  the  same  whether  there  was  a  house  on  it  or  not ;  and, 
lastly,  that  the  damage  to  the  plaintifiTs  house  by  the  sinking  was 
S00{., — ^250/.  occasioned  solely  by  the  defendant's  workings,  and  607. 
damages  caused  in  part  by  the  excavation  under  the  garden.  It  was 
held, — first,  that,  inasmuch  as  the  sinking  of  the  plaintiff's  land  was 
in  no  way  caused  by  the  weight  of  the  house,  the  plaintiff  was  enti- 
tled to  recover  whether  he  had  acquired  a  right  to  support  for  his 
foundations  by  the  defendant's  soil,  or  not, — secondly,  that,  although 
the  excavation  under  the  garden  contributed  to  the  extent  of  601.  to 
cause  the  damage,  the  plaintiff  was  entitled  to  the  whole  8007.,  because, 
if  the  defendant  had  not  done  the  wrongful  act  complained  of,  no  part 
of  the  damage  would  have  occurred.  Stroyan  v.  Knowles,  6  Huflst. 
k  N.  454,  was  decided  upon  the  same  principle.  To  the  same  effect 
is  the  judgment  of  *Lord  Cranworth,  C,  in  The  Caledonian  r»ooi 
Bailway  (>>mpany  v.  Sprot,  2  Macq.  449.  In  Dugdale  v.  '• 
Robertson,  8  E.  &  J.  695,  it  was  held  that  there  is  a  prim&  facie  infer- 
ence at  common  law,  upon  every  demise  of  minerals  or  other  sub- 
jacent strata,  where  the  surface  is  retained  by  the  lessor,  that  the 
lessor  is  demising  them  in  such  a  manner  as  is  consistent  with  the 
retention  by  himself  of  his  own  right  of  support ;  and  that,  in  the 
absence  of  express  woyls  showing  clearly  that  he  has  waived  or 
qualified  his  right,  the  presumption  is  that  what  he  retains  is  to  be 
enjoyed  by  him  modo  et  formfi,  and  with  the  natural  support  which 
it  possessed  before  the  demise.    In  The  North  Eastern  Railway  Com- 

Cny  V,  Elliott,  29  Law  J.,  Ch.  808,  it  was  held,  that,  although,  as 
tween  conterminous  owners,  the  lateral  support  of  a  neighbour's 
soil  can  only  be  claimed  for  the  surface  of  the  land  in  its  natural 
state,  yet,  where  a  person  sells  land  to  another,  to  be  used  for  an 
express  purpose,  he  will  not  be  allowed  to  derogate  from  his  own 
grant  by  doing  anything  in  the  adjacent  soil  which  unfits  the  land 
sold  for  the  purpose  for  which  it  was  sold.  Vice-Chancellor  Page 
Wood,  in  delivering  judgment,  there  says:  "I  have  to  consider  what, 
looking  to  all  the  authorities,  should  be  the  application  of  those 
authorities  to  a  state  of  circumstances  such  as  this.  The  soil  which 
is  bought  by  the  company  of  the  proprietor  Mr.  Boulcott,  has  a  natu- 
ral support,  if  I  may  so  call  it,  that  is,  the  support  of  the  original 
earth,  to  the  extent  that  these  pillars  are  not  removed,  and  has  also 
the  additional  support  of  the  water  under  the  circumstances  of  the 
•ocident  which  took  place; (a)  which  state  of  things  has  been  allowed 

(a)  The  flooding  of  the  defendant's  mine. 
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to  continue  for  forty  years.  The  authorities, — especially  The  Cale- 
donian Bailway  Company  v.  Sprot, — have  determined,  that,  first,  at 
♦2021   ^"^'"^^  ^^^»  wholly  ^independent  of  any  question  of  convey- 

-'  anoe  by  the  one  owner  to  the  other,  and  the  two  owners  being 
at  arm's  length,  it  may  be,  and  having  no  connection  with  each  other, 
there  exists  the  right  to  have  the  soil  in  its  natural  state  supported  by 
the  adjacent  soil  of  the  owner  of  the  adjoining  property ;  and  that 
owner  can  do  nothing  by  removing  any  portion  of  his  soil,  either  from 
below  if  it  happens  to  be  so  situate,  or  laterally  if  it  is  adjacent,  which 
will  occasion  the  falliog  in  of  the  adjoining  soil  from  its  natural  state. 
The  common  law  gives  no  further  right :  and,  if  a  man  choose  to  build 
on  his  soil,  and  so  to  place  an  additional  weight  upon  it,  he  is  not 
entitled  to  any  support  for  that  additional  weight.  Where,  however, 
the  case  is  not  that  of  two  independent  landowners,  but  of  the  owner 
of  two  closes  conveying  one  of  those  closes  to  another  person,  there 
be  can  do  nothing  derogating  from  his  own  grant ;  and,  if  he  has  con- 
veyed it  for  the  express  purpose  of  having  buildings  erected  upon  it, 
he  then  enters  into  an  implied  contract  that  he  will  do  nothing  to  his 
soil  which  will  prevent  the  soil  he  has  granted  from  being  able  to 
serve  the  purpose  for  which,  to  his  own  knowledge,  he  has  conveyed 
it;  and  the  person  who  acquired  the  soil  under  these  circumstances 
has  the  additional  right  of  having  support  for  the  buildings,  or  for 
whatever  else  may  be  the  object  for  which  he  has  purchased  the  soil. 
.This  is  the  law,  as  decided  by  The  Caledonian  Railway  Company  v. 
Sprot."  These  authorities,  it  is  submitted,  abundantly  show  that  tl>e 
plaintiff  is  entitled  to  recover  for  the  damage  done  to  his  premises. 

Manisty^  Q.  C.  (with  whom  was  Kemplay),  for  the  defendant.(a) — 
*2031  ^      plaintiff  had  no  such  right  of  ^support  from  the  defend* 

-^  ant's  land  as  to  entitle  him  to  maintain  this  action.  The  autho- 
rities referred  to  have  no  application.  This  case  must  be  determined 
upon  the  contract  and  the  specific  facts  found  in  the  special  case.  The 
plaintiff  cannot  stand  in  any  better  position  than  his  vendor  stood  in 
after  he  had  entered  into  the  contract  he  did  with  the  defendant. 
Now,  what  was  the  state  of  things  at  that  time  ?  The  vendor,  Francis 
Graham,  was  the  owner  of  several  plots  of  land  which  had  been  laid 
out  for  building  purposes.  Graham  having  that  object  in  view,  some 
of  the  sites  having  already  been  sold,  lot  2,  which  had  been  built 

(a)  The  point!  marked  for  argameni  on  the  part  of  the  defendant  were  as  followt : — 

**  1.  That,  on  the  faeU  stated  in  the  ease,  the  plaintiff  is  not  entided  to  recover  from  the  de- 
fondant  for  the  damages  sastained  hjr  the  falling  of  his  hnilding : 

**2.  That  the  ezcarations  made  hy  the  defendant  in  lot  6  were  sneh  as  under  the  ciream- 
BtancoA  stated  he  was  entitled  to  make  withont  underpinning  or  underpropping  the  plaintilT's 
building : 

"  3.  That,  under  the  eiroumstaneee  stated,  the  plaintiff  was  not  entiUed,  either  for  his  old 
building,  or  for  his  altered  building,  to  the  support  of  the  soU  of  lot  6  whieh  was  removed  by 
.  the  defendant  in  making  his  ezoarations  in  that  lot: 

^     "  4.  That,  under  the  oircumsUnces  stated,  the  defendant  was  under  no  obligation  to  under- 
pin or  underprop  the  plaintiff's  building : 

« 5.  That,  under  the  eireumstanees  stated,  the  defendant  had  been  guilty  of  do  breach  of 
duty  or  wrongful  act  for  whieh  the  plaintiff  was  entitled  to  maintain  this  notion  : 

**  6.  That  the  pUintiff  became  possessed  of  lot  7  and  the  building  thereon,  sulyect  to  the  rig hft 
of  the  defendant  to  pull  down  the  old  buildings  standing  on  lot  0,  and  to  build  thereon  a  new 
bouse,  according  to  the  agreement  of  the  SOth  of  April,  1868,  and  the  conditions  therein  referred 
10,  and  for  that  purpose  to  make  the  ezesTations  in  lot  S  without  underpinning  or  nndeiprep- 
ping  tbn  plaintiff's  hnilding." 
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upon,  was  taken  as  the  standard  for  the  elevation  of  tbe  houses  to  be 
erected  on  the  other  lots;  and,  accordingly,  Graham  sold  lot  6  to  the 
defendant  under  a  contract  which  imposed  it  upon  him  as  a  condition 
*that  he  should  erect  a  building  upon  that  lot  "according  to  r«204 
the  elevation  of  lot  2,  or  such  other  elevation  as  the  vendor  ^ 
should  approve."  Lot  7  was  not  at  that  time  sold.  Bj  the  oondi 
tioDs  of  sale,  a  wall  between  lots  6  and  7  was  to  be  built,  and  the  per- 
son building  it  was  to  receive  from  his  neighbour  one-half  of  the  cost 
thereof,  if  he  used  it  as  a  party-wall.  The  case  expressly  finds,  in 
ptragraph  11,  that  the  excavations  made  by  the  defendant  on  his  land 
were  in  accordance  with  his  agreement,  and  were  such  excavations  as 
were  required  for  a  building  similar  to  those  on  lot  2.  It  also  finds 
that  enough  earth  of  lot  6  was  left  unexcavated  to  support  lot  7  in  its 
natural  state,  and  without  the  superincumbent  weight  placed  there  by 
the  plaintiff.  The  next  paragraph  shows  that  the  proper  means  for 
supporting  the  plaintifi^'s  premises  could  not  be  resorted  to  without 
ffoing  upon  his  land.  This  the  defendant  would  not  be  authorized  to 
do,  and  consequently  the  law  oasts  no  duty  upon  him  to  do  so. 
[Btles,  J. — Suppose  this  had  been  the  case  of  a  license  to  build  on 
the  adjoining  land, — would  that  have  been  subject  to  the  implied  con- 
dition that  the  licensee  should  not  so  build  as  to  injure  a  structure 
belonging  to  licensor?]  This  is  a  stronger  case  than  that.  The 
defendant  is  not  only  licensed,  but  required  to  build  in  a  given  man- 
ner.  For  these  reasons,  it  is  submitteid  that  none  of  the  cases  referred 
to  have  any  analogy  whatever  to  the  present. 

E,  James,  Q.  C,  in  reply. — The  defendant  was  under  no  obligation 
to  build  at  all :  but,  if  he  did  build,  he  was  bound  to  do  so  with  due 
regard  to  the  rights  which  the  vendor  reserved  to  himself  or  his 
assigns. 

Erle,  C.  J. — ^I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  the  defendant.  The  action  is  ^brought  against  him  by  r»nQ5 
an  adjoining  owner  for  damage  alleged  to  have  been  sustained  ^ 
by  the  plaintiff  by  reason  of  his  (the  .def6n<lAnt's)  having  excavated 
the  soil  of  his  own  land,  and  so  deprived  the  plaintifi:''s  land  of  the 
lateral  support  to  which  he  claims  to  be  entitled.  The  plaintiff  is  the 
owner  of  a  piece  of  land  described  in  the  case  as  lot  7,  and  the  defend- 
ant is  the  owner  of  lot  6 :  each  of  them  became  possessed  in  the  course 
of  the  year  1863;  the  conveyance  to  the' defendant  being  in  April, 
the  conveyance  to  the  plaintifif  in  May  of  that  year.  Down  to  the 
time  of  these  several  conveyances,  there  was  unity  of  possession  in 
Francis  Graham.  The  plaintifi;  under  these  circumstances  stands  in 
the  same  position  precisely  as  if  lot  7  had  remained  in  the  vendor. 
If  there  had  been  a  simple  conveyance  to  the  defendant  of  lot  6,  lot  7 
would  have  been  entitled  to  support,  as  well  at  law  as  in  equity, 
according  to  the  series  of  authorities  cited  by  Mr.  James.  But  the 
question  is  whether  there  is  not  in  the  conveyance  of  the  80th  of 
April,  1863,  that  which  justifies  what  otherwise  would  have  been  an 
actionable  wrong  on  the  part  of  the  defendant.  If  the  defendant  had 
simply  dug  so  near  the  plaintift^s  land  as  to  deprive  it  of  the  lateral 
support  it  was  entitled  to,  he  would  no  doubt  have  been  liable  to  an 
action.  But  here  the  vendor,  being  the  owner  of  both  lots,  sells  lot  6 
to  the  defendant ;  and,  according  to  the  terms  of  the  contract  by  wbick 


205  MURCHIE  V.  KLACK.    T.T.186S. 

it  is  ooDLveyed  to  him,  he  makes  it  obligatory  on  him  to  do,  or,  at  all 
events,  within  the  provisions  of  that  contract,  he  was  only  doing  his 
duty  to  his  vendor  when  he  did,  the  act  which  brought  down  the 
plaintiflTs  house.  That  is  how  the  case  stands  on  the  title  between 
these  parties.  It  seems  to  me  also  to  be  a  point  well  worthy  of  con- 
sideration, whether,  assuming  that  the  plaintiff  was  entitled  to  the 
*2061  ^^^  support  of  lot  6,  he  was  entitled  *to  such  lateral  support 
-'  for  a  building  of  much  greater  weight  than  that  which  origi- 
nally stood  upon  it.  If  the  matter  were  gone  into,  it  seems  to  me 
that  there  is  good  ground  for  saying  that  by  imposing  a  heavier 
burthen  on  the  land  be  would  lose  the  right  which  he  otherwise  would 
have  had.  Upon  the  first  ground,  however,  I  am  clearly  of  opinion 
that  the  defendant  is  entitled  to  judgment* 

WiLLES,  J. — I  am  of  the  same  opinion.  This  case  has  been  argued, 
first,  with  reference  to  the  plaintiff's  right  to  the  support  of  the  adjoin- 
ing land,  secondly,  with  reference  to  the  contract  under  which  the 
defendant  became  the  purchaser  of  his  land.  If  the  plaintiff  had  the 
right  he  asserts,  it  seems  to  me  that  that  which  my  Lord  has  just 
adverted  to  puts  an  end  to  it.  It  is  not  like  the  case  of  a  man,  having 
one  ancient  window,  opening  out  another.  Where  an  addition  is 
made  to  the  weight  of  a  building,  the  whole  must  be  considered  as 
one  entire  weight :  as,  if  a  carpenter  undertake  to  make  a  table  caps* 
ble  of  Bustainine  a  pressure  of  1  cwt.,  and  the  customer  puts  half  a 
ton  upon  it,  and  it  breaks  in  consequence,  the  latter  cannot  complain 
that  the  former  has  failed  to  perform  whiftt  he  undertook  to  do.  I 
think  the  plaintiff'  has  by  his  own  act  destroyed  a  right  which  the  law 
would  otherwise  have  given  him.  Viewing  it  as  a  matter  of  contract, 
I  am  also  of  opinion  that  the  defendant  is  entitled  to  judgment.  He 
has  done  no  more  than  by  his  engagement  with  his  vendor  he  was 
bound  to  do,  or  at  all  events  justified  in  doing. 

Byles,  J. — I  am  of  the  same  opinion.  Had  there  been  no  special 
contract  here,  and  no  superponderate  weight  upon  the  old  wall,  the 
cases  referred  to  by  Mr.  James  might  have  applied.  But  I  think  Mr. 
Manisty  was  right  when  he  said  that  the  consideration  of  those 
*2071  ^^u^l^o^^^^^  ^^  unnecessary  here.  The  vendor  not  only 
^  licensed,  but  obliged  the  defendant  bi^  his  contract  to  build  as 
he  has  done.  There  is  no  stipulation  requiring  him  to  underprop  the 
adjoining  building,  or  to  give  notice  to  any  one:  and,  if  there  had 
been  anything  requiring  him  to  give  notice,  the  ISth  paragraph  of 
the  special  case  shows  that  the  plaintiff  had  notice  of  what  was  going 
on.  It  is  agreed  that  the  defendant  did  nothing  more  than  he  was 
obliged  to  do.  There  was  no  proof  here  of  the  extent  of  the  plaintiff^s 
addition  to  the  superincumbent  weight  of  the  building  on  lot  7 :  the 
impossibility,  therefore,  of  saying  how  much  of  the  damage  (if  any) 
was  caused  by  the  act  of  the  plaintiff*  himself.  Upon  both  grounds,  1 
am  of  opinion  that  the  defendant  is  entitled  to  judgment. 

Montague  Smith,  J. — I  also  am  of  opinion  that  the  defendant  is 
entitled  to  judgment.  It  is  not  denied  that  primfi  facie  the  owner  of 
land  is  entitled  to  the  lateral  support  of  the  land  of  his  neighbour. 
The  right  is  an  implied  one,  ana  capable  of  being  rebutted  by  the 
existence  of  stipulations  which  are  inconsistent  with  it.  It  seems  to 
me  that  there  are  such  stipulations  here.*  The  vendor,  when  he  agreed 
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to  sell  lot  6  to  the  defendazit,  put  him  tinder  an  obligation,  or  at  all 
erents  licenced  him,  to  do  as  he  did.  He  must  have  contemplated 
the  ooDseqaences  which  ensaed.  His  own  wall  might  have  cracked, 
eveo  if  no  addition  bad  been  made  to  it.  Was  it  the  defendant's  duty 
under  the  circamstances  to  prop  up  the  wall,  or  the  plaintiff's  ?  I 
think  the  latter ;  and  that,  up)on  the  true  construction  of  the  stipala- 
tioos  in  his  agreement,  the  defendant  is  not  liable  for  the  injury  done 
to  the  plaintiff's  building.  Upon  the  other  point,  it  is  unnecessary  to 
give  any  opinion.    My  judgment  turns  upon  the  contract. 

*WiLL£S,J. — I  would  wish  to  refer  to  a  case  which  has  a  r^nno 
considerable  bearing  upon  the  subject  in  hand,  viz.  Row-  ^ 
botham  v.  Wilson,  6  Ellis  &  B.  698  (E.  G.  L.  R.  vol.  88).  That  was 
an  action  for  injuring  the  plaintiff's  reversion,  by  removing  the 
minerals  without  leaving  support  to  the  surface,  on  which  were  houses 
more  than  twenty  years  old  ;  whereby  the  houses  were  injured.  On 
a  special  case  it  appeared,  that,  ninety  years  before  the  action,  the 
locus  in  quo  was  enclosed  by  an  award  made  under  an  enclosure  act; 
that  the  surface  was  allotted  to  one  Pears,  whose  estate  the  plaintiff 
had,  and  the  minerals  to  one  Hewlett,  whose  estate  the  defendant  had ; 
that,  on  the  face  of  the  award,  it  was  stipulated  that  the  allottees  of 
the  mines  should  have  liberty  to  work  the  mines,  and  the  allottees 
of  the  surface  should  have  no  claim  to  compensation  for  any  conse- 
quent sinking  of  the  surface.  Pears  executed  the  award  as  a  deed. 
Howlett  did  not  execute  it,  but  accepted  the  allotment  under  it.  The 
houses  were  afterwards  built  By  the  defendant's  mining,  without 
negligence,  the  surface  unavoidably  sank.  It  was  held  by  the  Court 
of  Queen's  Bench  that  it  sufficiently  appeared,  that,  upon  the  sever- 
ance of  the  minerals  and  the  surface,  the  owner  of  the  surface  took  it 
as  a  separate  tenement  with  only  a  qualified  right  of  support ;  that 
no  farther  right  of  support  was  gained  by  the  erection  of  the  houses, 
though  they  had  stood  for  more  than  twenty  years ;  that  the  subse- 
quent owners  of  the  surface  took  it  with  only  the  qualified  right  of 
support  originally  created ;  and  that  therefore  the  plaintiff  was  not 
entitled  to  maintain  the  action.  That  decision  was  affirmed  by  a 
majority  of  the  judges  in  the  Exchequer  Chamber  (8  Ellis  &  B.  123 
(E.  C.  L.  R.  vol.  92)),  and  also  by  the  House  of  Lords, — see  8  House 
of  Lords  Cases  848.  Judgment  for  the  defendant. 


♦MOCKFOHD  V.  TAYLOR.    May  81.  [*209 

A  tomni  for  the  eoiiTenioD  tnd  a  oovnt  for  the  detention  of  goodi  onght  not  Xo  be  mllowedt 
nlu§  a  jadge  at  chambers  is  satisfied  that  substantial  Justice  requires  that  they  should  be 
Joined. 

This  was  an  action  brought  by  assignees  to  recover  the  stock 
in  trade  and  household  furniture  of  the  bankrupt.  The  first  count 
was  for  the  conversion  of  the  goods,  describing  them ;  the  second  was 
in  detinue  for  "goods  of  a  similar  description  to  those  in  the  first 
eount  mentioned." 

An  application  had  been  made  to  Montague  Smith,  J.,  &t  Chambers, 
founded  upon  an  affidavit  that  the  same  goods  were  nought  to  be 
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recovered  under  both  counts,  to  strike  out  the  second  count,  pursuftnt 
to  rules  1  and  2  of  Hilary  Term,  1858  (see  18  C.  B.  87  (E.  C.  L.  R.  vol. 
76) ),  the  first  of  which  is,  that,  *'  Except  as  hereinafter  provided,  seve- 
ral counts  on  the  same  cause  of  action  shall  not  be  allowed,  and  anj 
count  or  counts  used  in  violation  of  this  rule  may,  on  the  applicatioa 
of  the  party  objecting,  within  a  reasonable  time,  or  before  an  order 
made  for  time  to  plead,  be  struck  out  or  amended  by  the  court  or  a 
judge,  on  such  terms  as  to  costs  or  otherwise  as  the  court  or  judge 
may  think  fit:''  and  the  second,  that  ''several  pleas,  replications,  or 
subsequent  pleadings,  or  several  avowries  or  cognisances  founded  on 
the  same  ground  of  answer,  &c.,  shall  not  be  allowed :  provided  that, 
on  an  application  to  the  court  or  a  judge  to  strike  out  any  count,  or 
on  an  objection  taken  before  the  judge,  on  a  summons  to  plead  seve- 
ral matters,  to  the  allowance  of  several  pleas,  replications,  or  subse- 
quent pleadings,  avowries,  or  cognisances,  on  the  ground  of  such 
count,  &c.,  being  in  violation  of  this  rule,  the  court  or  judge  may 
allow  such  counts  on  the  same  cause  of  action,  or  such  pleas,  replica- 
tions, or  subsequent  pleadings,  or  such  avowries  or  cognisances, 
*2101  ^'^^^^^  ^^  ^^®  same  ground  of  answer  or  defence,  as  *niay 
^  appear  to  such  court  or  judge  to  b» proper  for  the  determining 
the  real  question  in  controversy  between  the  parties  on  its  merits, 
subject  to  such  terms  as  to  costs  and  otherwise  as  the  court  or  judge 
may  think  fit."    The  learned  judge,  however,  declined  to  interfere. 

Tapping  now  moved  for  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  the  second  count  should  not  be  struck  out.  He  referred  to 
Day's  Common  Law  Procedure  Act,  2d  edit.  p.  887,  where  it  is  said 
that  Willes,  J.,  had  always  discountenanced  the  joinder  of  these  two 
counts ;  and  he  observed  that  the  two  could  not  properly  be  joined, 
inasmuch  as  the  judgment  in  trover  passes  the  property  in  the  goods. 
[Willes,  J.— On  payment.  The  solutio  pretii  is  the  foundation  of 
that  doctrine.  There  is,  however,  a  stronger  objection  than  that,  and 
it  is  two-fold, — first,  the  difficulty  of  pleading  two  counts  for  the  same 
goods;  and,  secondly,  that  before  the  Common  Law  Procedure  Act 
these  two  counts  could  not  be  joined,  and  now  the  two  are  only 
allowed  if  the  judge  thinks  fit,  and  upon  such  terms  as  he  may  think 
it  right  to  impose.]  It  was  further  objected  that  there  was  no  specific 
description  of  the  goods  in  the  detinue  count,  as  is  required  by  the 
form  given  in  the  Common  Law  Procedure  Act,  1852. 

Hance  now  showed  cause. — In  trover,  the  plaintiff  can  only  recover 
the  value  of  the  chattels;  but,  in  detinue,  under  the  Common  Law 
Procedure  Act,  he  may  have  the  identical  goods,  under  a  judge's 
order.  "  Before  the  Common  Law  Procedure  Act,  1854," — BuUen  k 
Leake,  2d  edit.  272, — "the  defendant,  under  the  judgment  in  this 
action,  had  the  option  to  deliver  the  goods,  or  to  retain  them  and  pay 
the  value  assessed  by  the  jury :  Phillips  v.  Jones,  15  Q.  B.  859  (E.  U 

♦2111  ^'  ^*  ^^^'  ^^^'  ^  ®*  *^^  ^^  *tnat  act  'the  court  or  a  judge 
^  shall  have  power,  if  they  or  he  see  fit  so  to  do,  upon  the  appli- 
cation of  the  plaintiff  in  any  action  for  the  detention  of  any  chattel, 
to  order  that  execution  shall  issue  for  the  return  of  the  chattel 
detained,  without  giving  the  defendant  the  option  of  retaining  such 
chattel  upon  paying  the  value  assessed;  jmd  that,  if  the  said  chattel 
cannot  be  found,  and  unless  the  court  or  judge  should  otherwise  order, 
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ihe  sheriff  shall  distrain  the  defendant  by  all  his  land  and  chattels  in 
the  said  sheriff's  bailiwick  till  the  defendant  renders  such  chattel,  or, 
at  the  option  of  the  plaintiff,  that  he  cause  to  be  made  of  the  plain- 
tiff's goods  the  assessed  value  of  such  chattel;  provided  that  the 
plaintiff  shall,  either  by  the  same  or  a  separate  writ  of  execution,  be 
entitled  to  have  made  of  the  defendant  s  goods  the  damages,  costs, 
and  interest  in  such  action.'  ^  There  can  be  no  reason,  therefore,  wh j 
the  two  counts  should  not  be  allowed.  They  are  not  founded  upon 
the  same  cause  of  action.  [Willes,  J. — There  is  great  difficulty  in 
keeping  a  count  in  detinue  with  a  count  in  trover.  There  is  a  section 
in  the  Common  Law  Procedure  Act,  1860, 28  &  24yict.  c.  126,  which 
was  intended  to  meet  that  difficulty :  but  still  it  is  a  difficulty.]  That 
was  the  25th  section,  which  enacts,  that,  "  in  any  action  for  detaining 
the  goods  of  the  plaintifi^  it  shall  be  lawful  for  the  defendant,  by  leave 
of  the  court  or  a  judge,  and  upon  such  terms  as  they  or  he  shaU  think 
fit,  to  pay  into  court  a  sum  of  money  to  answer  the  claim  of  the  plain- 
tiff to  the  value  of  the  goods  alleged  to  be  detained."  There  may  be 
gxxl  reasons  why  the  plaintiff  should  wish  to  retain  the  two  counts^ 
and  it  is  difficult  to  see  how  the  defendant  can  be  prejudiced  thereby. 
It  will  not  add  much  to  the  length  of  the  record. 

Tapping^  contri,  was  not  called  upon. 

£bl8,  C.  J. — This  is  properly  a  matter  which  ought  *to  be  r^oio 
disposed  of  at  Chambers.  We  are,  therefore,  desirous  that  the  ^ 
parties  should  go  back  to  my  Brother  Montague  Smith  with  an  inti- 
mation of  our  opinion  that  the  sounder  practice  generally  is,  to  allow 
a  single  count  in  trover  or  detinue  only,  and  not  both  together;  sub* 
ject»  however,  to  the  plaintiff  satisfying  the  judge  that  there  is  a 
substantial  reason  for  naving  both. 

Willes,  J. — It  is  inconvenient  to  have  a  count  in  trover  and  a 
count  in  detinue  for  the  same  goods:  and  it  is  no  answer  to  the  objec- 
tion to  say  that  it  adds  little  to  the  length  of  the  record.  There  might, 
DO  doubt,  be  good  reasons  for  allowing  the  two :  but  that  is  for  a 
judge  at  Chambers  to  determine. 

Btles,  J.,  and  Ksating,  J.,  concurred. 

Hance  elected  to  strike  out  the  count  for  the  detention  of  the  goods. 
Bale  accordingly.(a) 

(a)  In  Kettle  v.  Bromsall,  WiUei  118,  Seijt  Comyni  cited  Baekmere'i  Cue,  8  Co.  Rep.  87  ft, 
to  ihow  that  troTer  and  detinae  oannot  be  Joined, — **  beeanie  they  require  different  pleaa." 
To  this  Mr.  Damford  adds  a  note, — "  Not  only  tbe  pUan,  bnt  the  judgmtnU  alio  are  different : 
in  trover,  only  damaj^s  can  be  reooTered,  bat  in  detinae  the  things  themseWes,  or  their  rtXvm, 
mty  be  reeovered.  And  two  eonnts  oannot  be  Joined  in  the  same  declaration,  unless  the  sama 
jndfment  may  be  glTen  on  both :  Brown  o.  Dixon,  1  T.  K.  374.  See  also  Oilb.  Hist  GL 
B.  6,  7."  • 
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-oioi  •ALTON  and  Another  t>.  THE   MIDLAND  RAILWAY 
^^^i  COMPANY.    Jfoy  9. 

1.  One  who  ii  no  party  to  a  oontraoi  cannot  sue  in  respeet  of  the  breach  of  a  daty  arising  onl 
'of  the  contract 

.  S.  An  action  will  not  lie  against  a  railway  company,  ai  oarrien  of  paMengers  for  hire,  at  the 
«alt  of  a  mattery  for  a  penonal  injury  inftained  through  their  negligence  by  his  serraBV 
whereby  the  master  lost  the  benefit  of  the  services  of  the  serranty — the  contract  out  of  which 
arose  the  duty  to  carry  safely  being  a  contract  between  the  company  and  the  scrTsnt. 

:  This  was  an  action  by  the  plaintiffs,  who  were  brewers,  against  the 
Midland  Railway  Company,  for  the  loss  of  the  services  of  a  traveller 
in  their  employ,  through  the  defendants'  negligence. 

The  declaration  stated  that  one  Charles  Thomas  Baxter,  before  and 
at  the  time  of  the  committing  of  the  grievances  thereinafter  men- 
tioned, waA,  and  from  thence  hitherto  had  continued,  and  still  was, 
the  servant  and  traveller  of  the  plaintifis  in  their  business  of  brewers 
and  otherwise ;  that  the  defendants  were  carriers  of  passengers  upon 
a  certain  railway,  to  wit,  the  Midland  Bailway,  from  a  certain  station 
of  the  defendants  at  Trent  to  a  certain  other  station  of  the  defendants 
at  Nottingham,  for  hire  and  reward  to  the  defendants ;  that  the  said 
C.  T.  Baxter,  so  being  the  servant  and  traveller  of  the  plaintiffs  as 
aforesaid,  became  and  was  received  by  the  defendants  as  a  passenger 
to  be  by  them  safely  and  securely  carried  upon  the  said  railway  on  a 
journey  from  the  said  station  of  the  defendants  at  Trent  to  the  said 
station  of  the  defendants  at  Nottingham,  for  hire  and  reward  to  the 
defendants  in  that  behalf;  that  thereupon  it  became  and  was  the  duty 
of  the  defendants  to  use  due  and  proper  care  and  diligence  in  and 
about  the  carriage  and  conveyance  of  the  said  C.  T.  Baxter,  so  being 
such  servant  and  traveller  of  the  plaintiffs  as  aforesaid,  upon  the  said 
railway,  on  the  said  journey :  yet  that  the  defendants  did  not  safely 
and  securely  carry  the  said  C.  T.  Baxter,  so  being  such  servant  and 
traveller  of  the  plaintiffs  as  aforesaid,  upon  the  said  railway,  on  the 
*2141  ^^^  journey,  and  did  not  use  due  and  ^proper  care  and  dili- 
^  gence  in  and  about  the  carriage  and  conveyance  of  the  said  C. 
T.  Baxter,  so  being  such  servant  and  traveller  of  the  plaintiff  as  afore- 
said ;  and  by  their  servants  so  negligently,  unskilfully,  carelessly,  and 
improperly  behaved  and  conducted  ^hemselves  in  that  behalf,  that  the 
said  C.  T.  Baxter,  so  being  such  servant  and  traveller  of  the  plaintiff 
as  aforesaid,  was  thereby  and  by  reason  of  the  negligence,  careless- 
ness, unskilfulness,  and  improper  conduct  of  the  defendants  and  their 
servants,  wounded  and  injurea,  and  became  and  was  sick,  disabled, 
and  unable  to  attend  to  the  necessary  business  of  the  plaintiffs,  about 
which  he  was  employed  at  the  time  of  the  injuries  complained  of,  and 

'  so  remained  from  thence  for  a  long  time,  to  wit,  for  nineteen  weeks ; 
whereby  the  plaintiffs  during  all  such  time  lost  the  services  of  the 
said  C.  T.  Baxter  in  their  said  business,  and  all  benefits  and  advan- 

'  tages  which  would  otherwise  have  accrued  to  them  from  such  services, 
and  the  said  business  of  the  plaintiff  so  carried  on  by  the  said  G.  T. 
Baxter  suffered  great  loss  and  injury,  and  the  plain tiflb  were  by  rea- 
son of  the  premises,  and  of  the  wrongful  and  improper  conduct  of 
the  defendants,  otherwise  injured  and  damnified :  Claim  50021 
To  this  declaration,  the  defendants  pleaded,  that  they  contracted 
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with  the  said  C.  T.  Baxter  to  carry  him  as  such  passenger  as  in  the 
declaration  mentioned,  on  the  said  journey,  and  that  they  received 
kim  as  in  the  declaration  mentioned  under  and  by  virtue  of  that  con- 
tract, and  they  did  not  contract  with  the  plaintiff  to  carry  the  said 
C.  T.  Baxter ;  and  that  the  matter  complained  of  in  the  declaration 
was  not  a  breach  of  any  contract  between  the  defendants  and  the 
plaintiff,  bat  was  a  breach  of  the  said  contract  between  the  defend- 
ants and  the  said  C.  T.  Baxter. 

The  defendants  also  demurred  to  the  declaration,  *the  ground   r«ni  r 
of  demurrer  stated  in  the  margin  being,  "  that  the  defendants  '- 
are  not  liable  to  third  persons  for  breach  of  the  contract  between  their 
passenger  and  themselves."    Joinder. 

The  plaintiff  took  issue  on  the  plea,  and  also  demurred  thereto^ 
alleging  for  ground  "  that  the  facts  stated  in  the  plea  afford  no  answer 
to  the  action."    Joinder.  ^ 

David  Keane,  Q.  C.  (with  whom  was  Oraham\  for  the  plaintiff&(a) 
—The  question  is,  whether  a  railway  company  whose  servants  have 
heen  guilty  of  negligence  in  carrying  as  a  passenger  a  servant  of  a 
manafacturer,  is  liable  to  the  latter  for  the  injury  wnich  has  deprived 
him  of  his  services.  Railway  companies,  who  hold  themselves  out  as 
carriers  of  passengers  or  gooas,  are  ^subject  to  all  the  liabilities  r#oi(t 
of  common  carriers:  Chitty  &  Temple  on  Carriers  16,  17;  '- 
Hodges  on  Railways,  4th  edit.  501 ;  Carpue  t;.  The  London  and  ; 
Brighton  Railway  Company,  5  Q.  B.  747  (E.  C.  L.  R.  vol.  48);  Crouch  t 
v.  The  London  and  North  Western  Railway  Company,  14  C.  B.  255 
(E.  G.  L.  R.  vol.  78).  The  86th  section  of  the  8  &  9  Vict.  c.  20, 
which  enacts  that  "  it  shall  be  lawfal  for  the  company  to  use  and 
employ  locomotive  engines  or  other  moving  power,  and  carriages 
ana  wagons  to  be  drawn  or  propelled  thereby,  and  to  carry  and  convey 
fipon  ih€  railway  all  such  paaaengera  and  goodt  as  shall  be  offered  to 
them  for  that  purpose,  and  to  make  such  reasonable  charges  in  respect 
thereof  as  they  may  from  time  to  time  determine  upon,  not  exceeaing 
the  tolls  by  the  special  act  authorized  to  be  taken  by  them,"  contains 
a  pretty  accurate  description  of  the  duties  of  common  carriers.  Proof 
of  a  contract  is  not  necessary  to  support  an  action  against  common 
carriers;  they  might  be  sued  in  an  action  on  the  case  for  the  injury 
as  arising  ex  delicto,  and  such  an  action  is  not  necessarily  to  be  con- 
sidered as  founded  on  contract :  Bretherton  v.  Wood,  6  J.  B.  Moore 

(a)  TIm  point!  marked  for  ufUBcnt  on  tbo  pari  of  tho  plaintiA  waio  af  fonows :— > 

"  L  Thai  a  dvtj  ii  impoaod  bjr  law  on  the  defendanta,  as  earrien  of  paaeengert,  to  oany  with 
dM  and  proper  eare  all  penoni  who  are  lawfully  traTolling  on  their  railway,  and  that  they  are 
liable  for  any  injury  which  la  the  direct  eonaeqnenoe  of  a  breach  of  such  duty : 

"  3.  That  faeh  dnty  ariaea  on  the  receipt  of  a  paaaenger  to  be  carried,  and  ia  totaUy  Snd#- 
pandant  and  irkeapeotf re  of  any  eontraet ; 

''  3.  That  the  floury  auatained  by  the  plalntiib  ia  the  direct  eonaeqnenoe  of  the  defendants' 
BtfUfeace: 

"4.  That  the  aaid  C.  T.  Baxter  waa  traveUing  on  the  bnaineaa  of  the  plidntiffa,  and  waa  their 
•ftet  in  making  the  eontraet  with  the  delbndanta : 

"i.  That  the  dedaration  diadoeea  a  good  cause  of  acUon : 

'*  6.  That  the  plea  is  bad,  becavse  it  does  not  aver  that  there  was  any  speeial  contract  limiting 
the  defendants'  liability,  or  any  other  eontraet  than  aueh  aa  wonld  be  implied  by  law  firom  the 
Cut  of  the  aaid  C.  T.  Baxter  becoming  and  being  receired  by  the  defendanta  as  a  passenger  on 
thtir  railway : 

«7.  Thalth*  ftMli  slatad  la  the  pte»  aflbid  so  amww  to  th«  notion." 


2flB  ALTON  V.  MIDLAND  RAILWAT  CO.    T.  T.  ISeS. 

141  (E.  C.  L.  B.  vol.  17);  9  Prioe  408;  8  Brod.  &  B.  64  (S.  C.  L.  & 
vol.  7).  Their  duty  is  independent  of  any  contract  made  by  them: 
Pozzi  t^  Shipton,  8  Ad.  k  E.  968  (K  0.  L.  B.  vol.  86);  1  P.  &  D.  4. 
That  explains  away  some  of  the  diiBcalties  raised  bv  the  plea.  In 
Marshall  v.  The  York,  Newcastle,  and  Berwick  Bailway  Company, 
11  0.  B.  655  (E.  0.  L.  B.  vol.  78),  a  declaration  in  case  against  a 
railway  company  for  the  loss  of  a  passenger's  luggage,  stated  that  the 
defendants  received  the  passenger  to  be  safely  carried,  together  with 
bis  luggage,  "for  reward  to  the  defendants  in  that  behalf:"  it  then 
alleged  that  it  was  the  defendants'  duty  safely  and  securely  to  carry 
the  plaintiff  and  his  luggage,  and  averred  a  breach  of  that  duty, 
whereby  the  luggage  was  lost,  and  it  was  held,  that,  the  actioa 
*2171  ^^^°S  founded  on  the  breach  of  duty,  and  not  on  ^contract, 

^  it  was  not  necessary  to  allege  or  to  prove  that  the  reward 
was  to  be  paid  hy  the  plaintiff;  but  that  the  plaintiff  was  entitled 
to  recover,  although  it  appeared  that  the  fare  was  paid  by  the  plain- 
tiff's master,  with  wh(Hn  he  was  travelling  at  the  time.  In  Tattaa 
V.  The  Great  Western  Bailway  Company,  2  Ellis  k  Ellis  844  (E.  C. 
L.  B.  vol.  105),  it  was  held  that  an  action  against  a  common  carrier 
for  the  breach  of  his  duty  to  carrv  safely  goods  delivered  to  him  as 
such  to  be  carried  for  hire,  whereby  the  goods  are  lost,  is  an  actioa 
not  of  contract,  but  of  tort,  in  substance  as  well  as  in  form ;  the  duty 
being  imposed  upon  him  by  the  custom  of  the  realm,  and  being  dis- 
tinct from  and  independent  of  his  obligation  under  the  contract  of 
carriage,  in  respect  of  which  latter  he  might  also  be  sued  in  an  action 
of  contract:  and  therefore  that  the  plaintifi^  in  an  action  against  a 
common  carrier  for  the  breach  of  the  duty  in  question,  brought  in  a 
superior  court  to  recover  a  sum  not  exceeding  201^  is  not  deprived  of 
his  costs  by  the  19  &  20  Vict.  c.  108,  s.  30,  if  the  defendant  suffers 
judgment  by  de&ult,  for  that  the  action  is  not  one  of  contract  within 
that  section.  In  giving  judgment,  Cockburn,  C.  J.,  says :  "  What- 
ever may  be  the  aistinction  between  an  obligation  arising  out  of  a 
contract  and  a  duty  imposed  by  the  common  law  on  persons  entering 
into  a  contract,  it  is  impossible  to  refer  to  the  cases  to  which  our 
attention  has  been  called,  without  seeing  that  they  establish  that  a 
duty  was  imposed  upon  the  defendants  in  the  present  case,  by  the 
custom  of  the  realm,  so  soon  as  they  entered  into  the  contract  with 
the  plaintiff,  and  independently  of  the  terms  o(  the  contract  itsell 
The  plaintiff  might,  had  he  thought  fit,  have  brought  his  action  on 
the  contract ;  but  he  was  also  entitled  to  sue  the  defendants  for  the 
breach  of  their  common-law  duty.  Having  chosen  the  latter  course, 
*2181  ^^  cannot,   according  to  the  authorities,   be  said  *to  have 

-J  brought  an  action  of  contract;  although,  therefore,  he  has 
recovered  less  than  20/.  by  a  judgment  by  default,  he  is  not  deprived 
of  his  costs  by  the  statute  19  &  20  Vict.  c.  108,  s.  80.  The  action  is 
an  action  on  the  case,  not  in  form  only,  but  in  substance.'*  In  Lumley 
V.  Gye,  2  Ellis  &  B.  216  (E.  C.  L.  B.  vol.  105)^  the  plaintiff  was  held 
to  be  entitled  to  recover  damages  against  the  defendant  for  enticing 
away  a  dramatic  artiste.  In  Smith's  Master  and  Servant,  2d  edit.  96, 
it  is  said  that  "numerous  instances  are  to  be  found  in  the  books,  of 
actions  by  masters  for  personal  injuries  to  their  servants,  whether 
caused  by  an  assault  (Gilbert  v.  Schwenok,  UiLkW.  488)  or  by 
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battery  (Dael  v.  Harding,  Stra.  695),  or  by  negligent  driving  (Hall  n 
Hollander,  4  B.  4  C.  660  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  133  (E.  C. 
L.  R,  vol.  16);  Martinez  v.  Gerber,  3  M.  &  G-.  88  (E.  C.  L.  R.  vol.  42), 
3  Scott  N.  R.  386,  Gough  v.  Brian,  2  M.  &  W.  770),  or  by  a  ferocioui 
dog  (Hod.soIl  0.  Stallebrass,  11  Ad.  k  E.  801  (E.  C.  L.  R.  vol.  89),  8 
P.  k  D.  200,  8  Dowl.  P.  C.  482)."    In  Martinez  v.  Gerber,  8  M.  &  G. 
88  (E.  G.  L.  R.  vol.  42)^  3  Scott  N.  R.  886,  it  was  held  that  case,  per 
qaoid  servitiam  amisit,  may  be  maintained  by  the  roaster,  although 
the  injury  done  to  the  servant  was  not  direct,  but  consequential,  and 
the  servant  could  not  have  maintained  an  action  of  trespass  for  such 
injury,  but  must  have  sued  in  case.    The  argument  in  arrest  of  judg« 
meat  there  was,  that,  '*  where  a  servant  can  maintain  trespass,  or 
where,  as  in  a  case  of  seduction,  the  servant  has  no  right  ot  action^ 
a  master  may  maintain  an  action  on  the  case  for  the  loss  of  service : 
but  where,  as  here,  the  remedy  of  the  servant  is  in  case,  the  master 
oauDot  support  an  action,  the  injury  being  too  remote,  as  it  is  a  con- 
sequence upon  a  consequence."    But  Maule,  J.,  said :  **  The  injury  to 
the  servant  and  that  to  the  master  are  collateral  to  each  other,  and  not 
consequent  upon  one  another."    Serjeant  Manning  in  a  note  refers  to 
a  writ  for  a  master  in  Reg.  Brev.  95  a.    *•*  Quare  vi  et  armis  r#oi q 
maosum  ipsius  A.  apud  H.  obsederunt,  et  homines  et  servi-   ^ 
entes  suos  extra  mansum  praedictum  existentes,  idem  rnansum,  ad 
servitium  et  commodum  ipsius  A.  inibi  faciendum,  ingredi,  et  qnoss- 
dam  alios  homines  et  servientes  suos,  inhibi  existentes,  mansum  prse* 
dictum,  ad  terram  ejusdem  A.  excolendum,  et  ad  alia  negotia  ibidem 
facienda,  exire,  non  permiserunt:  per  quod,"  Ac.     [Willks,  J. — I 
am  not  aware  of  any  instance  in  which  the  right  of  a  master  to  main- 
tain an  action  for  a  damage  done  to  his  servant,  has  been  extended  to 
the  case  of  an  injury  resulting  from  the  breach  of  a  duty  arising  (as  thid 
does)  out  of  a  contract.    No  inconvenience  has  been  found  to  result 
from  that  state  of  things :  much  might  result  from  holding  otherwise. 
Changing  the  form  of  the  action  cannot  alter  the  liability  of  the 
defendant.]     This  is  not  the  case  of  a  duty  arising  out  of  a  contract 
The  duty  arises  from  the  defendants'  holding  themselves  out  as  com- 
mon carriers.     [Bylss,  J. — I  am  not  aware  of  any  authority  for  an 
action  of  this  sort.]     The  mere  absence  of  a  precedent  is  not  conclu- 
sive :  the  principle  being  ascertained,  it  is  the  duty  of  the  court  to 
apply  it  to  the  instance.    When  an  individual  or  a  company  professes 
the  trade  of  a  common  carrier,  certain  duties  and  obligations  follow, 
amongst  others,  to  carry  safely  if  a  human  being,  to  insure  in  the 
ease  of  goods:  it  is  not  because  there  is  a  collateral  contract  for 
remuneration  that  the  duty  is  gone.   In  The  Great  Northern  Railway 
Company,  v.  Harrison,  10  Exch.  876,  the  defendants,  a  railway  com- 
pany, were  in  the  practice  of  allowing  the  reporters  of  a  London 
newspaper,  when  going  to  country  races  on  the  defendants'  line  for 
the  purpose  of  framing  their  reports,  to  travel  on  the  defendants'  line 
ttirriage  free.    The  reporter  was  for  such  purpose  supplied  with  H 
ticket  by  the  company,  which  had  written  upon  it  the  name  of   r*ooQ 
•a  person  in  the  reporting  department    The  ticket  also  pur-  L  ^  ^ 
ported  on  the  face  of  it  to  be  not  transferable ;  and  there  was  also  a 
memorandum  on  it,  to  the  effect  that  any  fiarty  other  than  the  persod 
named  in  it  using  the  paas,  would  be  liable  to  the  penalty  which  a 
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passenger  incars  by  trayelling  without  hayioff  paid  his  fare,  or  that 
he  should  be  liable  to  pay  the  fare :  but  it  dia  not  distinctly  appear 
which  of  these  two  liabilities  was  stated  in  the  memorandum,  and,  if 
the  former,  it  did  not  appear  what  the  penalties  were  which  were 
alluded  to.    The  plaintiff,  acting  bonfi  fide,  and  going  on  the  business 
of  the  journal,  ana  entitled  by  the  usage  to  have  the  benefit  of  a  ticket 
with  his  name  on  it,  went  .to  the  station  with  a  ticket  such  as  that 
described.     His  name,  however,  was  not  upon  it,  but  there  was  that 
of  another  person,  who,  however,  was  a  reporter  and  in  the  same 
department  with  himself^     The  plaintiff  showed  this  ticket  to  the 
porter  at  the  station  whose  business  it  was  to  examine  passengers' 
tickets,  who  said  thjat  it  was  all  right,  and  placed  the  plaintiff  in  a 
carriage.     There  was  no  distinct  evidence,  however,  that  the  porter 
knew  personally  who  the  plaintiff  was.    It  appeared  that  the  plaintiff 
and  other  reporters  had,  on  several  occasions  before,  travelled  with 
similar  tickets  not  bearing  the  names  on  them  of  those  who  used 
them ;  and  there  was  evidence  that  the  persons  whose  names  were  on 
the  tickets  were  personally  known  to  some  of  the  officers  and  servants 
at  the  station.    In  an  action  by  the  plaintiff  against  the  company  for 
an  injury  received  on  their  line  whilst  travelling  in  one  of  the  com-> 
pany's  carriages,  in  which  the  declaration  alleged  that  "  the  plaintiff 
then  lawfully  was,''  and  which  allegation  was  denied  by  the  plea,  the 
question  having  been  left  to  the  jury,  and  a  verdict  having  been  found 
for  the  plaintiff, — it  was  held,  on  error  on  a  bill  of  exceptions,  that  there 
^2211   ^^  ^evidence  for  the  jury  in  support  of  the  issue,  and  that  the 
^  question  was  rightly  left  to  them.    There  was  not  the  remotest 
shade  of  contract  there.     [Willss,  J. — ^I  do  not  agree  that  there  was 
no  contract  in  that  case.     It  is  often  worth  a  banker's  while  to  remit 
money  without  charging  a  commission ;  but  the  taking  the  money  is 
sufficient  in  such  a  case  to  raise  a  contract.     So,  the  permitting  per< 
sons  sending  goods  to  a  railway  station  to  have  the  use  of  a  crane 
there  for  the  purpose  of  loading  and  unloading,  was  held  (Blakemora 
V.  The  Bristol  and  Exeter  Railway  Company,  8  Ellis  k  B.  1035  (E.  C. 
L.  R.  vol.  92))  to  raise  a  contract  or  a  duty  to  have  the  crane  sufficient 
for  the  purpose.    So,  in  the  case  of  a  bailment,  the  acceptance  of  it 
raises  an  obligation  quasi  ex  contract^  to  use  the  thing  in  a  proper 
{nanner.    So,  as  to  the  carriage  of  passengers.    These  are  all  obliga- 
tions arising  out  of  contract.]     The  contract  is  mere  accident:  the 
foundation  of  the  action  in  all  these  cases  is  a  duty.    In  Anaell  v. 
Waterhouse,  6  M.  &  Selw.  385,  a  declaration  charging  the  defendant 
as  proprietor  of  a  common  stage-coach  for  carrying  passengers  from 
London  to  Manchester  for  hire,  and  that  he  received  M.  (the  wife  of 
the  plaintiff)  as  a  passenger  to  be  safely  carried  from  Manchester  to 
London  for  a  certain  fare,  and  by  reason  thereof  ought  carefully  to 
have  carried  her,  yet  that  the  defendant,  not  regarding  his  duty,  con* 
ducted  himself  so  carelessly  that  by  the  negligence  of  him  and  his 
servants,  and  for  want  of  due  care  and  attention  to  his  duty,  the  coach 
was  overturned,  whereby  M.  was  injured,  ^.,  was  held  to  be  a  decla- 
ration in  tort.     Lord  Ellenborough  there  says:   ''The  practice  of 
declaring  against  common  carriers  on  the  custom  of  the  realm  is  as 
ancient  as  the  law  itself,  and  was  uniformly  adopted  until  somewhere 
about  the  time  of  Dale  v.  Hall,  1,  Wils.  281.    Smce  then  it  has  been 
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usual  not  to  declare  in  this  form,  but  in  contract;  yet  the  r^noo 
^modern  use  does  not  sapersede,  although  it  has  supplanted,  '*  • 
the  former  practice  of  declaring  in  tort.  The  advantage  of  proceed* 
ing  on  the  custom  of  the  realm,  is,  that  the  plaintiff  may  sue  one  or 
more  of  several  tort-feasors,  for,  in  tort,  all  the  parties  need  not  be 
joined.  Looking  at  the  declaration  now  in  question,  I  do  not  find 
one  word  sounding  in  contract.  What,  then,  is  there  to  oust  the 
plaintiff  of  the  benefit  of  declaring  on  the  custom,  with  all  its  conse- 
quences? It  is  said  the  defendant  is  not  charged  verbatim  as  a  com- 
mon carrier,  upon  the  custom;  but  the  declaration  is  tantamount; 
for,  it  charges  him  as  the  proprietor  of  a  common  stage-coach  for  hire, 
and  alleges  the  negligence  as  a  breach  of  duty  arising  out  of  the 
employment  for  hire  and  reward."  Bayley,  J.,  says:  *' There  is  a 
broad  distinction  in  personal  actions  between  tort  and  Assumpsit,  or 
such  actions  as  arise  ex  contractii  and  ex  delicto  which  are  founded 
upon  contracts,  or  for  wrongs  independently  of  contract.  Now,  the 
present  action  is  founded  altogether  on  a  misfeasance  or  breach  of  the 
particular  duty  imposed  by  law  on  this  defendant."  Abbott,  J.,  says : 
*'This  decision  will  not  interfere  with  any  of  those  which  have  beea 
cited  on  the  other  side ;  because,  in  those,  although  the  declaration 
alleged  a  breach  of  duty,  it  appeared  that  the  duty  arose  out  of  a 
special  contract,  and  not  out  of  a  general  obligation  of  law.  All  that 
I  understand  to  have  been  decided  in  those  cases,  is,  that>  when  it  is 
io  substance  a  contract,  the  rights  of  parties  shall  not  be  changed  by 
the  form  of  declaration.  In  the  present  case,  however,  the  duty,  as 
it  seems  to  me,  attaches  entirely  on  the  defendant  from  the  general 
obligation  cast  upon  him  by  law  as  a  common  carrier."  And  Hoi- 
royd,  J.,  adds :  '^  This  action  is  founded  on  what  is  collateral  to  con- 
tract; for,  the  terms  of  contract  with  a  common  carrier,  provided 
they  do  not  vary  his  general  responsibility,  are  quite  *imma-  rucno^ 
terial."  Here,  the  plaintiflb  rely  upon  the  general  obligation  '- 
cast  by  the  law  upon  common  carriers.  In  Bretherton  v.  Wood,  8 
Bred.  &  B.  64  (E.  C.  L.  R.  vol.  7),  6  J.  B.  Moore  141  (E.  C.  L.  R.  vok 
17),  9  Price  408,  in  an  action  on  the  case  against  ten  defendants  as 
proprietors  of  a  coach,  for  injuries  sustained  by  the  plaintiff,  a  passen- 
ger, in  consequence  of  negligence  in  driving,  whereby  the  coach  was 
overset,  the  jury  found  a  verdict  against  eight  of  the  defendants,  and 
in  favour  of  other  two,  and  judgment  was  entered  accordingly :  and 
that  judgment  was  affirmed  on  error.  Dallas,  C.  J.,  in  delivering  the 
judgment  of  the  Exchequer  Chamber,  says :  "  This  action  is  on  the 
case  against  a  common  carrier,  upon  whom  a  duty  is  imposed  by  the 
custom  of  the  realm,  or,  in  other  words,  by  the  common  law,  to  carry 
and  convey  their  goods  or  passengers  safely  and  securely,  so  that,  bv 
their  negligence  or  default,  no  injury  or  damage  happen.  A  breacn 
of  this  duty  is  a  breach  of  the  law,  and  for  this  breach  an  action  lies^ 
founded  on  the  common  law,  which  action  tvants  not  the  aid  of  a  oon^ 
troct  to  support  it.^  And,  after  commenting  on  the  cases  of  Powell  ir« 
Layton,  2  N.  R.  866,  and  Max  v.  Roberts,  12  East  89,  his  Lordship 
adds :  "  In  the  present  case,  a  duty  was  imposed  on  the  defendantSi 
which  did  not  arise  by  the  contract,  but  by  the  custom  or  common  law 
of  England."  [Bylks,  J. — ^That  case  only  establishes,  as  many  mor^ 
do,  that,  so. far  as  the  parties  are  concerned,  it  may  be  treated  as  it 
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matter  of  tort.]    Pozzi  v.  Shipton,  8  Ad.  &  E.  968  (E.  C.  L.  R.  vol 
85),  1  P.  &  D.  4,  is  a  still  stronger  authority  for  the  plainti£&.     Tliere, 
the  declaration  stated  that  the  plaintiff  delivered  to  the  defendants, 
and  they  accepted  and  received  from  him,  goods  to  be  taken  care  of 
and  carried  and  conveyed  by  the  defendants  from  Liverpool  to  Bir> 
mingham,  and  there  delivered  to  Pensev  for  the  plaintiff,  for  reason- 
able reward  to  the  defendants  in  that  behalf,  and  thereupon  it  became 
•9^4-1   ^^^  '"'duty  of  the  defendants  to  take  due  care  of  such  goods  while 
^  they  so  had  the  charge  thereof  for  the  purpose  aforesaid,  and 
to  take  due  and  reasonable  care  in  and  about  the  conveyance  and  deli- 
very thereof  as  aforesaid :  yet  that  the  defendants,  not  regarding  their 
duty  in  that  behalf,  but  contriving,  &c.,  did  not  nor  would  take  due 
care,  &c.,  but,  on  the  contrary,  whilst  they  had  charge,  &c.,  took  such 
bad  care,  &c.,  that  the  goods  were  injured,  to  the  plaintiff's  damage, 
&c.    The  defendants  pleaded  not  guilty,  and  a  traverse  of  the  delivery 
and  acceptance  modo  et  formfi.    On  the  trial,  the  plaintiff  gave  no 
proof  of  an  express  contract,  but  endeavoured  to  show  that  the  defend- 
ants  were  common  carriers.    No  objection  was  taken  to  the  course  of 
the  evidence.    The  case  was  proved  as  to  one  defendant  only,  who 
was  shown  to  be  a  common  carrier,  and  a  verdict  was  taken  against 
him  and  for  the  other  defendant.    On  motion  to  enter  a  nonsuit,  on 
the  ground  that  the  action  was  founded  in  contract,  and  therefore  a 
verdict  could  not  pass  against  one  defendant  only,  it  was  held  that 
the  declaration  miglU^  and  therefore  mitst  after  verdict,  be  read  as  a 
declaration  against  carriers  on  the  custom  of  the  realm,  and  conse- 
quently that  the  verdict  was  maintainable.    Patteson,  J.,  in  deliver- 
ing  judgment,  says:  ''The  declaration  does  not  state  that  the  goods 
were  delivered  to  the  defendants  at  their  special  instance  and  request, 
nor  contain  any  other  allegation  necessarily  applicable  to  an  express 
contract  only,  or  even  pointing  to  any  express  contract.     We  cannot 
therefore  say  that  it  shows  the  action  to  be  founded  on  contract :  and 
it  is  sufficient  for  the  present  purpose,  if  the  language  in  which  it  is 
oouched  is  consistent  with  its  being  founded  on  the  general  custom  as 
to  carriers."    In  Marshall  v.  The  York,  Newcastle,  and  Berwick  Rail- 
wajr  Company,  11  C.  B.  656  (E.  C.  L.  R.  vol.  78),  a  declaration  in  case 
against  a  railway  company  for  the  loss  of  a  passenger's  luggage  stated 
*2251  ^^^^  ^^®  *defenaants  received  the  passenger,  to  be  safely  carried, 
-'  together  with  his  luggage,  ''for  reward  to  the  defendants  in  that 
behalf:^'  it  then  alleged  that  it  was  the  defendants'  duty  safely  and 
securely  to  carry  the  plaintiff  and  his  luggage,  and  averred  a  breach 
of  that  duty,  whereby  the  luggage  was  lost :  and  it  was  held,  that, 
the  action  being  founded  on  the  breach  of  duty,  and  not  on  contract, 
it  was  not  necessary  to  allege  or  to  prove  that  the  reward  was  to  be 
paid  iy  the  plairUiff;  but  that  the  plaintiff  was  entitled  to  recover, 
although  it  appeared  that  the  fare  was  paid  by  the  plaintiff's  master, 
with  whom  he  was  travelling  at  the  time.    That  shows  that  there 
need  be  no  contract.     *'  It  is  said,"  says  Jervis,  C.  J.,  *^  that,  under  the 
circumstances  of  this  case,  no  action  would  lie  by  the  plaintiff  against 
these  defendants,  whatever  the  form  of  the  declaration.    But  the  ad* 
missions  made  in  the  course  of  the  argument,  and  the  authorities  cited, 
place  the  defendants  in  a  difficulty ;  for,  it  is  conceded, — and  indeed 
the  concession  could  not  have  been  avoided,  that,  if, — ^onder  the  same 
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Qfcnmstanoea^  the  plaintiff  had  sustained  the  loss  of  a  limb,  or  any 
other  personal  injury,  he  alone  could  have  sued.  It  is  said  that  that 
is  because  the  master  could  not  maintain  an  action  in  respect  of  the 
personal  suffering  of  the  servant,  though  he  might  in  regpect  cf  iht  loss 
^service.  But,  upon  what  principle  does  the  action  lie  at  the  suit  of 
die  servant  for  his  personal  suffering  ?  Not  by  reason  of  any  contract 
between  him  and  the  company,  but  by  reason  of  a  duty  implied  by 
law  to  carry  him  safely.  If,  under  the  circumstances  of  this  case,  the 
plaintiff  coold  have  recovered  in  respect  of  a  personal  injury  sustained 
by  him,  there  is  no  reason  why  he  should  not  also  recover  in  respect 
of  the  loss  of  his  luggage.  The  breach  of  duty  is  the  same  in  the  one 
oase  as  in  the  other."  And  Williams,  J.,  says, — ''  The  whole  current 
of  authorities,  ^beginning  with  Govett  v.  Badnidge,  8  East  62,  r^t%na 
and  ending  with  Poazi  v.  Shipton,  8  Ad.  &  E.  968  (E.  C.  L.  B.  vol.  •■  ^^^ 
86]^  1  P.  &  D.  4,  establishes  that  an  action  of  this  sort  is,  in  substance,  not 
an  action  o(  contract,  but  an  action  of  tor^  against  the  company  as  carriers* 
That  being  so,  the  question  is,  whether  it  was  necessary  to  allege  any 
contract  at  all  in  the  declaration.  The  earliest  instance  I  find  of  an 
action  of  this  sort  is,  in  Fitzherbert's  Natura  Brevium,  Writ  de  Tres^ 
pass  sur  le  Case,  where  it  is  said^ — p.  94  D.|— '  If  a  smith  prick  my 
horse  with  a  nail,  &c.,  I  shall  have  my  action  upon  the  case  against 
him,  without  any  warranty  by  the  smith  to  do  it  well ;  for,  it  is  the 
duty  of  every  artificer  to  exercise  his  art  rightly  and  truly  as  he 
ought'  There  is  no  allusion  there  to  any  contract.  That  being  so,  it 
seems  to  me  to  follow  that  the  allegatidn  of  a  contract  in  a  case  of  this 
kind  is  altogether  unnecessary."  In  Pippin  and  Wife  v.  Sheppard, 
11  Price  400,  it  was  held  that  it  is  not  a  ground  of  demurrer  to  A 
declaration  in  an  action  on  the  case  by  a  man  and  his  wife  against  a 
surgeon,  for  an  injury  to  the  wife  by  reason  of  the  defendant's  impro- 
per and  unskilful  treatment,  that  it  is  not  stated, — in  the  averment 
that  the  defendant  was  retained  and  employed  as  surgeon  for  reward 
to  be  to  him  paid, — by  whom  he  was  so  retained,  or  by  whom  he  was 
(0  be  paid.  In  Everard  v.  Hopkins,  2  Bulstr.  882,  it  was  held  that  an 
istion  upon  the  case  lay  against  a  surgeon  for  applying  medicaments 
imperita  to  the  plaintiff's  servant,  whereby  he  lost  his  services  for  a 
long  time.  In  CoUett  v.  The  London  and  North  Western  Bailway 
Company,  16  Q.  B.  984  (E.  G.  L.  B.  vol.  71),  an  action  was  held  to  be 
maintainable  by  the  plaintiff,  an  officer  in  charge  of  the  mails,  although 
the  contract  for  the  carriage  of  the  mails  was  made  with  the  post- 
master-general. "The  allegation,"  said  Lord  Campbell,  ''that  it  was 
the  duty  of  the  ^company  to  use  due  and  proper  care  and  skill  in  r«oQ7 
conveying,  is  admitted.  That  duty  does  not  arise  in  respect  of  ^ 
any  contract  between  the  company  and  the  persons  conveyed  by  them, 
but  is  one  which  the  law  imposes :  if  they  are  bound  to  carry,  they  are 
bound  to  carry  safely ;  it  is  not  sufficient  for  them  to  bring  merely  the 
dead  body  to  the  end  of  the  journey.  They  must  exercise  a  reasonable 
care  in  performing  the  duty  which  is  cast  upon  them  by  the  act  (1  &  2 
Yict.  c.  98) ;  if  the  plaintiff  has  been  injured  through  the  want  of  such 
reasonable  care,  he  has  a  right  of  action."  Patteson,  J.,  says:  ''Th« 
plaintiff^s  right  to  sue  arises,  not  from  any  particular  contract  with 
Ihe  defendants,  but  from  their  general  duty  to  carry  the  mails  and 
officers.'^    And  Wightman,  J.,  says :  '*  It  was  clearly  the  duty  of  the 
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defendants  to  carry  safely,  as  alleged :  and  that  duty  does  not  ariss 
from  any  contract,  but  is  cast  upon  them  by  stat.  1  £  2  Vict  c.  QS.*? 
In  Gladwell  v.  Steggall,  5  N.  C.  733,  8  Scott  60,  a  declaration  in  case 
against  a  surgeon  for  negligence  alleged  that  t?ie  plaintiff  (who  was  an 
infant  of  twelve  years),  at  the  request  of  the  defendant,  fuid  employed 
the  defendant  to  bestow  the  care,  &e.,  of  him  the  defendant  in  the  pro» 
fession  and  business  of  a  surgeon  and  apothecary,  &c.,  and  the  defend- 
ant  then  accepted  and  entered  upon  such  employ ment  as  such  surgeon; 
and  then  proceeded  to  allege  the  duty  resulting  from  such  retainer: 
and  it  was  held  that  it  was  immaterial  by  whom  the  defendant  was 
retained,  though  a  distinct  issue  was  taken  by  the  plea  upon  the 
retainer ;  and  that,  if  the  allegation  of  employment  by  the  plaintiff. 
was  material,  it  was  supported  by  proof  that  the  plaintiff  submitted  to 
and  received  the  defendant's  attendance.  [Bylbs,  J. — In  all  those 
cases  there  was  a  legal  duty.]  A  railway  company,  like  a  loaded 
gun,  is  an  instrument  of  great  danger,  requiring  the  exercise  of  the 
^oofi-|  utmost  skill  and  ^circumspection.    In  Dixon  i;.  Bell,  5  M.^  k 

^  Selw.  198,  the  defendant  was  held  responsible  in  case  for  in* 
cautiously  leaving  a  loaded  gun  in  a  state  capable  of  doing  mischie£ 
Here,  ex  concessis,  there  was  negligence  on  the  part  of  the  defend- 
ants. [Btlss,  J. — Dixon  v.  Bell  is  like  Langridge  v.  Levy,  2  M.  & 
W.  519 ;  in  error,  Levy  v.  Langridge,  4  M.  &  W.  337.]  The  cases 
of  Collins  V.  The  Bristol  and  Exeter  Railway  Company,  1  Hurlst.  k 
N.  617,  Mytton  v.  The  Midland  Bailway  Company,  4  Hurlst  &  Ni 
615,  and  Coxon  v.  The  Great  Western  Bailway  Company,  5  Hurlst 
&  N.  274,  are  no  authorities  against  the  plaintiff  here :  the  parties 
there  chose  to  declare  on  the  contract,  when  they  might  have  relied 
on  the  duty.  In  The  Great  Western  Bailway  Company  v.  Blake,  7 
Hurlst  &  N.  987,  the  plaintiff  purchased  a  ticket  at  the  Paddington 
station  of  the  Great  Western  Bailway  Company,  and  paid  one  fare  for 
his  conveyance  from  thence  to  Milford  in  Pembrokeshire.  The  line 
of  the  Great  Western  Bailway  Company  terminates  a  short  distance 
beyond  Gloucester,  and  the  line  from  thence  to  Milford  belongs  to  the 
South  Wales  Bailway  Company.  By  arrangement  between  the  two 
companies  the  lines  are  worked  and  the  fares  paid  by  the  passengers 
apportioned  between  them.  The  plaintiff  was  conveyed  in  the  same 
carriage  which  he  entered  at  Paddington  towards  Milford,  and  after 
the  train  had  passed  on  to  the  line  of  the  South  Wales  Bailway  Com* 
pany,  it  came  into  collision  with  a  locomotive  engine  left  on  that  line 
by  the  servants  of  the  South  Wales  Bailway  Company.  There  was  no 
negligence  on  the  part  of  the  driver  of  the  train.  It  was  held  in  the 
Exchequer  Chamber,  that  the  Great  Western  Bailway  Company  were 
responsible  to  the  plaintiff,  since,  under  the  circumstances,  there  was  an 
implied  contract  on  their  part  that  they  would  use  reasonable  care  to 
*2291   ™^'°^^^  *^^®  whole  line  from  Paddington  to  Milford  in  a  condi- 

-'  tion  fit  for  traffic.  **  Bailway  companies,"  says  Cockburn,  G.  J^ 
f'ought  at  least  to  use  due  and  reasonable  care  to  keep  the  line  over 
which  they  contract  to  carry  passengers  in  a  safe  condition.  There  is  no 
doubt  that  is  the  obligation  which  attaches  to  a  railway  company  who 
undertake  to  convey  passengers  through  the  whole  distance  on  their 
line ;  and  if,  by  arrangement  with  another  company,  they  convey 
passengers  over  the  whole  or  part  pf  another  line,  the  same  obligi* 
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tion  attaches,  and  they  make  the  other  company  their  agent,  and  oxi 
their  part  they  undertake  that  the  other  company  shall  keep  theiv 
line  in  a  proper  condition."  And  Byles,  J.,  expresses  himself  in 
similar  terms:  and  he  adds, — "Possibly  the  Sontn  Wales  Bailway 
Company  might  have  been  liable  to  the  plaintiff  below ;  yet  here  is  ft 
contract  from  which  results  a  duty  on  the  part  of  the  Great  Western 
Bailway  Company  to  take  due  care  that  the  machinery  from  Padding- 
ton  to  Milfora  is  safe  and  secure."  In  the  case  of  seduction,  it  is  thei 
invasion  of  the  legal  right  of  the  father  to  the  services  of  his  daugh* 
terthat  gives  him  the  right  to  maintain  the  action:  see  Orinnell  i^. 
Wells,  7  M.  &  G.  1033  (E.  0.  L.  R  vol.  49),  8  Scott  N.  R.  741,  2  D. 
&  L:  610 ;  and  see  the  cases  collected  in  Smith's.  Master  and  Servant^ 
2d  edit.,  96  et  seq.  The  defendant  is  guilty  of  no  illegal  act  there^ 
yet  the  master  is  entitled  to  an  action:  and,  is  it  to  be  said  that  he* is 
not  entitled  here,  where  the  defendants  have  been  guilty  of  a  wrong?- 
The  action  for  seduction  may  be  in  case  as  well  as  in  trespass :  see 
Bobert  Mary's  Case,  9  Go.  Rep.  113  a ;  Chamberlain  v.  Hazlewood,  6 
M.  &  W.  515.  All  the  authorities  show  that  the  essential  foundation 
of  the  action  is,  the  public  duty :  Williams  v,  Holland,  10  Bingh.  112 
(B.  C.  L.  R.  vol.  25),  8  M.  4;  Scott  540  (E.  C.  L.  R.  vol.  30) ;  Com.  Dig. 
Action  upon  the  Oaaefor  Negligence  (B.  1),  '''where  it  is  said  that  r«nQA 
"^  the  master  may  have  an  action  for  goods  lost  at  an  inn  where  '-  ' 
his  servant  was  a  guest."  The  result  of  all  the  authorities  is  this,-— 
that,  where  a  railway  company  allows  a  person  to  become  a  passenger 
on  the  railway,  it  becomes  a  common  carrier  and  subject  to  all  the 
responsibilities  of  a  carrier  according  to  the  custom  of  the  realm ; 
ana  that  there  is  a  duty,  independent  of  and  collateral  to  the  contract 
for  remuneration,  analogous  to  that  of  the  surgeon,  the  smith,  or  the 
innkeeper.  The  defendants  have  failed  to  perform  this  duty  in  regard 
to  a  person  with  whom  they  have  made  a  contract,  and  in  so  doing  have 
invaded  that  in  which  the  plaintiffs  had  a  property,  viz.,  the  services 
of  the  person  they  engaged  to  carry.  That  the  plaintiffs  have  lost 
the  services  of  this  person  through  their  negligence  is  conceded; 
What  answer  can  it  be  said  that  the  defendants  have  entered  into  a 
contract  with  their  servant  ? 

Bovill,  Q.  C.  (with  whom  were  G^Malley,  Q.  C,  and  Houston  Broum), 
contri. — This  is  confessedly  a  case  of  the  first  impression.  The  only 
anthority  at  all  in  point  is  Everard  v.  Hopkins,  2  Bulstr.  832,  and 
there  the  contract  was  with  the  plaintiff  in  the  action.  [Erlb,  C.  J; 
^That  case  was  cited  merely  for  the  dicta  of  the  judges.]  If  this 
action  will  lie,  there  was  no  necessity  for  Lord  Campbell's  Act,  10 
Vict.  0.  98.  [Eblb,  C.  J. — Formerly,  there  could  be  no  civil  remedy 
until  public  justice  had  been  satisfied  by  indicting  the  ofiender.  That 
niaj  be  an  answer  to  that  argument.]  The  custom  of  the  realm  applies 
to  carriers  of  goods  only,  not  to  carriers  of  passengers.  The  duty  to 
carry  safely  is  one  which  arises  out  of  the  contract,  whether  express 
or  implied  from  the  relation  of  the  parties.  To  whom  do  the  dbfend* 
ants  owe  a  duty  here?  Clearly  to  the  person  with  whom  they  con- 
tracted. Suppose  •an  anchor  or  a  cable  to  give  way  through  r^ogi 
a  defect  in  the  welding,  are  the  sailors  or  the  passengers  to  '- 
have  actions  against  the  anchor-smith  or  the  chain-maker  for  compen^^ 
lation  for  damage  resulting  to  them  from  the  loss  of  the  ship  ?    Iq 
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Langridge  v.  Levy,  2  M.  &  W.  519,  the  action  was  held  to  be  main* 
tainable  by  the  son,  on  the  ground  of  the  false  representation  or  war- 
ranty. The  court  there  expressly  repudiate  the  ground  upon  which 
the  plaintifBs  rely  here.  *•  We  are  not  prepared,"  says  Parke,  B.,  "  to 
rest  the  case  upon  one  of  the  grounds  on  which  the  learned  counsel 
for  the  plaintiff  sought  to  support  his  right  of  action,  namely,  that, 
wherever  a  duty  is  imposed  on  a  person  by  contract  or  otherwise,  and 
that  duty  is  violated,  any  one  who  is  injured  by  the  violation  of  it 
may  have  a  remedy  against  the  wrongdoer.  We  think  this  action 
may  be  supported  without  laying  down  a  principle  which  would  lead 
to  that  indefinite  extent  of  liability  so  strongly  put  in  the  course  of 
the  argument  on  the  part  of  the  defendant ;  and  we  should  pause 
before  we  made  a  precedent  by  our  decision  which  would  be  an  autho- 
rity for  an  action  against  the  vendors,  even  of  such  instruments  and 
articles  as  are  dangerous  in  themselves,  at  the  suit  of  any  person  whom- 
soever into  whose  hands  they  might  happen  to  pass,  and  who  should 
be  injured  thereby."  Lord  Denman,  in  delivering  the  judgment  of 
the  court  of  error, — Levy  v,  Langridge,  4  M.  &  W.  839,  says :  "  We 
agree  with  the  Court  of  Exchequer,  and  affirm  the  judgment  on  the 
ground  stated  by  Parke,  B.,  *  that,  as  there  is  fraud,  and  damage,  the 
result  of  that  fraud,  not  from  an  act  remote  and  consequential,  but 
one  contemplated  by  the  defendant  at  the  time  as  one  of  its  results, 
the  party  guilty  of  the  fraud  is  responsible  to  the  party  injured.'" 
In  Winterbottom  v.  Wright,  10  M.  k  W.  109,  A.  contracted  with  the 
*2821  P<>^^°^As^^'S^^^'' ^o  provide  *a  mail-coach  to  convey  the  mail- 
-'  bags  along  a  certain  line  of  road ;  and  B.  and  others  also  con- 
tracted to  horse  the  coach  along  the  same  line.  B.  and  his  co-con- 
tractors hired  G.  to  drive  the  coach :  and  it  was  held  that  G.  could  not 
maintain  an  action  against  A.  for  an  injury  sustained  by  him  while 
driving  the  coach,  by  its  breaking  down  from  latent  defects  in  its  con- 
struction. Lord  Abinger  there  said :  "  This  is  an  action  of  the  first 
impression,  and  it  has  been  brought  in  spite  of  the  precautions  which 
were  taken  in  the  judgment  of  this  court  in  the  case  of  Levy  v.  Lang- 
ridge, to  obviate  any  notion  that  such  an  action  could  be  maintained. 
We  ought  not  to  attempt  to  extend  the  principle  of  that  decision, 
which,  although  it  has  been  cited  in  support  of  this  action,  wholly 
fails  as  an  authority  in  its  favour;  for,  there  the  gun  was  bought  for 
the  use  of  the  son,  the  plaintiff  in  that  action,  who  could  not  make 
the  bargain  himself,  but  was  really  and  substantially  the  party  con- 
tracting. Here,  the  action  is  brought  simply  because  the  defendant 
was  a  contractor  with  a  third  person ;  and  it  is  contended  that  there- 
upon he  became  liable  to  everybody  who  might  use  the  carriage.  If 
there  had  been  any  ground  for  such  an  action,  there  certainly  would 
have  been  some  precedent  of  it :  but  with  the  exception  of  actions 
^against  innkeepers,  and  some  few  other  persons,  no  case  of  a  similar 
teature  has  occurred  in  practice.  That  is  a  strong  circumstance,  and 
)is  of  itself  a  great  authority  against  its  maintenance.  It  is,  however,  con- 
tended, that  this  contract  being  made  on  the  behalf  of  the  public  by  the 
postmaster-general,  no  action  could  be  maintained  against  him,  and  there^ 
fore  the  plaintiff  must  have  a  remedy  against  the  defendant  But  that  is 
by  no  means  a  necessary  consequence:  he  may  be  remediless  altogether. 
Ther^  is  no  privity  of  contract  between  these  parties :  and,  if  the  plaintiff  cao 
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*&oe,  every  passenger,  or  even  anj  person  pas3ing  along  the  ri^oSS 
road  who  was  inj  ared  by  the  upsetting  of  the  coach,  might  bring  '- 
a  similar  action.  Unless  we  confine  the  operation  of  such  contracts 
as  this  to  the  parties  who  entered  into  them,  the  most  absurd  and 
outrageous  consequences,  to  which  I  can  see  no  limit,  would  ensue." 
Alderson,  B.,  said :  '*  The  only  safe  rule  is,  to  confine  the  right  to 
recover  to  those  who  enter  into  the  contract :  if  we  go  one  step  beyond 
that,  there  is  no  reason  why  we  should  not  go  fifty."  And  Bolfe,  B., 
flajs :  **  The  breach  of  the  defendant's  duty  stated  in  this  declaration, 
is,  his  omission  to  keep  the  carriage  in  a  safe  condition :  and,  when 
we  examine  the  mode  in  which  that  duty  is  alleged  to  have  arisen, 
we  find  a  statement  that  the  defendant  took  upon  himself,  to  witf, 
under  and  by  virtue  of  the  said  contract,  the  sole  and  exclusive  duty, 
charge,  care,  and  burden  of  the  repairs,  state,  and  condition  of  the 
said  mail*coach,  and,  during  all  the  time  aforesaid,  it  had  become 
and  was  the  sole  and  exclusive  duty  of  the  defendant,  to  wit,  under 
and  by  virtue  of  his  said  contract,  to  keep  and  maintain  the  said 
mail-coach  in  a  fit,  proper,  safe,  and  secure  state  and  condition.  The 
duty,  therefore,  is  snown  to  have  arisen  solely  from  the  contract :  and 
the  fkllacy  consists  in  the  use  of  that  word  '  duty.'  If  a  duty  to  the 
postmaster-general  be  meant,  that  is  true :  but,  if  a  duty  to  the  plain- 
tiff  be  intended  (and  in  that  sense  the  word  is  evidently  used), 
there  was  none."  The  company  here  do  not  enter  into  two  contracts, 
one  with  the  master,  the  other  with  the  servant.  In  Tollit  v.  Sher* 
atone,  5  M.  &  W.  288,  a  declaration  in  case  stated  that  one  Young 
delivered  to  the  defendant,  a  livery -stable  keeper,  a  horse  of  the 
plaintiff,  to  be  kept  by  him  for  Young,  and  to  be  delivered  upon  the 
request  of  Young,  on  satisfaction  of  the  defendant's  demands ;  and  it 
^thereupon  became  and  was  the  duty  of  the  defendant,  on  r*og4 
being  paid  his  demand  in  respect  of  the  horse,  to  redeliver  it  ^ 
on  the  request  of  Young:  averment,  that  Young  requested  the 
» defendant  to  deliver  the  horse  to  the  plaintiff,  and  the  plaintiff  then 
paid  the  defendant  all  his  demands  in  respect  of  the  horse;  yet  the 
defendant  did  not,  when  so  requested,  deliver  the  horse  to  the  plain- 
tiff but  wrongfully  kept  and  detained  him,  whereby  the  plaintiff  lost 
the  profit  arising  from  the  possession  and  employment  of  the  horse. 
On  motion  in  arrest  of  judgment,  it  was  held  that  the  count  was  bad, 
as  not  showing  any  duty  in  the  defendant  to  redeliver  the  horse  to 
the  plaintiff;  and  that  it  could  not  be  supported  as  an  informal  count 
in  trover,  the  detention  under  such  circumstances  not  amounting  to  a 
conversion.  '*As  the  declaration,"  says  Lord  Abinger,  "recognises 
each  an  interest  in  Young  as  enabled  him  to  make  a  lawful  contract 
with  the  defendant,  and  there  is  nothing  to  show  the  determination 
of  that  interest,  we  must  take  the  wrong  to  be  done  to  Young,  and 
not  to  the  plaintiff.  Then,  if  the  count  be  not  maintainable  as  a  count 
in  trover,  is  it  so  on  the  ground  of  a  duty  resulting  to  the  plaintiff?  la 
the  cases  cited  by  Mr.  Thesijger,  the  persons  claiming  were  parties  to 
the  original  contract:  but  here  the  only  contract  of  the  defendanta 
was  with  Young,  and  the  order  by  him  was,  for  aught  that  appears, 
k>  deliver  to  the  plaintiff  as  his  agent,  and  the  detention  was  from 
him :  there  is,  therefore,  no  breach  of  duty  to  anybody  but  Young." 
So,  here,  the  only  contract  of  the  defendants  was  with  Baxter.    They 
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^uld  owe  no  duty  to  the  plaintifb,  who  were  strangers.  Manle,  J., 
says :  "  It  is  clear  that  an  action  of  contract  cannot  be  maintained  by 
a  person  who  is  not  a  party  to  the  oontraot :  and  the  same  prindpk 
extends  to  an  action  of  tort  arising  out  of  contractJ^  [The  Court  called 
upon 

•2351  *-^^^»  Q-  C.,  to  reply. — If  it  were  the  mere  contract  which 
^  gave  the  right  of  action,  the  liability  of  the  company  to  the 
master  would  depend  upon  whether  or  not  the  contract  for  the  con- 
veyance of  the  servant  was  made  by  him.  The  defendants  cannot, 
however,  get  rid  of  their  public  duty  as  carriers.  It  is  clear  from  the 
judgment  of  Lord  EUenborough  in  Ansell  v.  Waterhouse,  6  M.  &  W. 
885,  and  of  Dallas,  C.  J.,  in  Bretherton  v.  Wood,  6  J.  B.  Moore  141 
(E.  0.  L.  R.  vol.  17),  9  Price  408,  8  Brod.  &  B.  64,  that  this  did  not 
rest  in  contract,  (a)  Mr.  Justice  Gowen,  in  a  case  of  Oole  v.  Goodwin, 
19  Wendell  (American)  251,  lays  it  down  that,  although  ordinary 
bailees  may  make  their  own  terms  with  their  customers,  it  is  not  so 
with  common  carriers  and  innkeepers;  and  that  they,  from  their 
public  employment,  owe  duties,  at  common  law,  from  which  public 
policy  demands  that  they  should  not  be  discharged,  and  consequently 
that  they  cannot  limit  their  common-law  liabilitv  even  by  express 
agreement.  [Willes,  J. — In  Johnson  v.  The  Midland  Railway  Com- 
pany, 4  Exch.  867,  it  was  held  that  a  railway  company  is  not  bound 
to  carry  every  description  of  goods,  and  between  all  places  on  their 
line,  but  only  such  goods,  and  to  and  from  such  places,  as  they  have 
publicly  professed  to  do,  and  have  convenience  for  that  purpose.(6) 
There  was  a  long  series  of  cases  in  which  the  liability  of  railway  com- 
panies was  qualified  by  contract,  and  which  resulted  in  the  passing 
of  the  Railway  Traffic  Act.  17  &  18  Vict.  c.  81.]  ToUit  t;.  Sherstone, 
5  M.  &  W.  288,  and  Winterbottom  v.  Wright,  10  M.  &  W.  109,  have 
no  application.  But  the  judgments  of  Jervis,  G.  J.,  and  of  Williams, 
J.,  in  Marshall  v.  The  York,  Newcastle,  and  Berwick  Railway  Com- 
pany, 11  0.  B.  665  (E.  C.  L.  R.  vol.  78),  are  precisely  in  point  If  < 
i^aofn  there  was  no  duty  here,  there  could  *have  been  none  in  Marti- 
^^^J  uez  V.  Gerber,  8  M.  &  G.  88  (E.  0.  L.  R.  vol.  42),  8  Scott  N. 
R.  886. 

Erle,  C.  J. — This  was  an  action  by  Messrs.  Alton  &  Co.  against 
the  Midland  Railway  Company,  charging  them  with  negligence  in 
carrying  by  their  railway  from  Trent  to  Nottingham  one  Baxter,  the 
servant  and  traveller  of  the  plaintifib,  whereby  the  servant  was  injured, 
and  by  reason  thereof  the  plaintiffs  lost  the  benefit  of  his  services. 
Upon  the  face  of  the  declaration  it  appears  that  the  relation  between 
the  defendants  and  Baxter  arose  out  of  contract ;  for,  the  declaration 
alleges  that  they  were  to  carry  him  ''  for  hire  and  reward  to  the  de- 
fendants in  that  behalf."  It  is  the  demurrer  to  the  declaration  which 
raises  the  point  upon  which  my  judgment  turns :  but  it  is  made  still 
more  clear  by  reference  to  the  plea,  by  which  the  defendants  all^ 
that  they  contracted  with  Baxter  to  carry  him  as  such  passenger  as  m 
the  declaration  mentioned  on  the  said  journey,  and  that  they 
received  him  as  in  the  declaration  mentioned  under  and  by  virtue  of 

(a)  8m  Rou  v.  Hill,  3  C.  B.  877  (B.  C.  L.  R.  toI.  62).    And  im  Oxladt  and  Tk«  North 
iMton  BaUwaj  Company,  16  C.  B.  N.  S.  080  (B.  C.  L.  R.  toI.  109>. 
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that  contract^  and  tbat  they  did  not  contract  with  the  plaintifib  to 
carry  him,  and  that  the  matter  complained  of  in  the  declaration  was 
not  a  breach  of  any  contract  between  the  defendants  and  the  plaintiffs, 
but  was  a  breach  of  the  said  contract  between  the  defendants  and 
Baxter.  The  demurrer  to  that  plea  admits  that  the  relation  between 
the  defendants  and  Baxter  was  created  by  contract.  The  plaintiffs, 
Aerefore,  are  seeking  to  recover  consequential  damages  by  reason  of 
the  breach  of  a  contract  between  the  defendants  and  a  third  person. 
I  take  the  law  to  be  clear,  that,  where  a  servant  is  injured  by  matter 
ex  delicto,  and  his  master  in  consequence  loses  the  benefit  of  his  ser< 
vices,  the  master  may  have  an  action  against  the  wrongdoer  for  that 
consequential  damage.  The  distinction  upon  *which  I  rely,  r«o97 
is,  that,  in  all  the  cases  where  the  master  has  recovered  dam-  ^ 
ages  in  such  an  action,  the  injury  has  been  occasioned  to  the  servant 
by  the  tortious  act  of  the  defendant :  I  find  none  where  the  damage 
has  arisen  by  means  of  the  breach  of  a  contract.  I  do  not  go  into  the 
origin  of  the  master's  right  to  sue  for  a  wrong  done  to  his  servant,  or 
inqaire  whether,  as  Mr.  Smith  puts  it  (Master  and  Servant  86),  it  may 
have  originated  at  a  time  when  the  master  claimed  a  propertv  in  the 
services  of  his  servant.  I  take  the  law  as  I  find  it:  and  I  find  no  case 
where  an  action  has  been  sustained  by  the  master  for  consequential 
damage  for  an  injury  done  to  his  servant,  where  that  injury  arose 
from  the  breach  of  a  contract  between  the  servant  and  the  defendant. 
Hall  V,  Hollander,  4  B.  &  C.  660  (B.  C.  L.  R.  vol.  10),  7  D.  &  R.  188, 
Martinez  v.  Gerber,  8  M.  &  G.  88  (E.  C.  L.  R.  vol.  40),  8  Scott  N.  R. 
886,  and  Gough  v.  Brian,  2  M.  &  W.  770,  were  all  cases  of  direct 
wrongs  done  to  the  servant.  In  HodsoU  v.  Stallebrass,  11  Ad.  k  E. 
801  (E.  C.  L.  R.  vol.  89),  8  P.  &  D.  200,  8  Dowl.  P.  C.  482,  the  master 
recovered  for  an  injury  to  the  hand  of  his  apprentice,  whereby  loss 
of  service  accrued, — the  damage  alone  not  being  the  cause  of  action, 
bnt  the  illegal  act  and  the  damage  together.  So,  in  Gilbert  t;. 
.  Schwenck,  14  M.  &  W.  488,  the  defendant  had  forcibly  taken  the  child 
out  of  the  custody  of  the  plaintiff.  All  these  were  cases  of  clear 
wrongs.  H^re,  however,  the  action  is  founded  upon  a  contract  entered 
into  between  the  company  and  Baxter.  I  am  well  aware  that  there 
are  many  cases  in  which  a  plaintiff  may  at  his  option  seek  redress 
either  by  declaring  ex  contractii  or  ex  delicto,  and  that  there  are  cer- 
tain advantages,  which  are  incidental  to  the  form  of  procedure,  to  be 
obtained  from  adopting  the  latter  form.  But,  where  it  is  necessary 
to  resort  to  the  substance  of  the  cause  of  action,  the  distinction 
between  the  two  has  been  constantly  maintained.  *See  the  r*ogfl 
notes  to  Cabell  v.  Yaughan,  1  Wms.  Saund.  191  d,  where  it  is  '- 
laid  down  that  the  defendant  does  not  lose  his  plea  in  abatement  by 
being  sued  in  tort  in  respect  of  a  matter  which  is  founded  on  contract. 
I* The  same  rule  applies,"  says  the  learned  editor,  "where  the  action 
is  founded  upon  a  matter  ex  quasi  contractCL:  and  therefore,  if  an 
action  be  brought  against  one  only  of  several  persons  upon  a  matter 
founded  in  contract,  though  the  form  of  the  action  be  case  for  malfea- 
sance or  nonfeasance,  and  the  plea  not  guilty,  yet  the  defendant  must 
plead  it  in  abatement :  Boson  v.  Sandford,  Carth.  62,  63 :  Buddie  v. 
Wilson,  6  T.  R.  369."    And  at  p.  291/,  he  says :  "  From  all  the  cases, 


288  ALTON  v.  MIDLAND  RAILWAY  CO.    T.  T.  1866. 

ftnd  especially  that  last  cited^(a)  the  principle  appears  to  be  this,  that, 
where  the  action  is  maintainable  for  the  tort  simpl  j,  without  reference 
to  any  contract  made  between  the  parties,  no  advantage  can  be  taken 
of  the  omission  of  some  defendants,  or  of  the  joinder  of  too  many,  as, 
for  instance,  in  actions  against  carriers,  which  are  grounded  on  the 
custom  of  the  realm:  Ansell  v,  Waterhouse,  6  M.  &  Selw.  385.  But, 
where  the  action  is  not  maintainable  without  referring  to  a  contract 
between  the  parties,  and  laying  a  previous  ground  for  it  by  showing 
such  contract,  there,  although  the  plaintiff  shapes  his  case  in  tort,  he 
shall  yet  be  liable  to  a  plea  in  abatement  if  he  omit  any  defendant^  or 
to  a  nonsuit  if  he  join  too  many ;  for,  he  shall  not,  by  adopting  a  par* 
ticular  form  of  action,  alter  the  situation  of  the  defendant.  On  this 
last  ground  undoubt^ly  the  case  of  Oreen  v.  Green  bank,  2  Marsh. 
485  (E.  C.  L.  B.  vol.  4),  was  determined,  in  which  it  was  held  that 
infancy  was  a  good  plea  to  an  action  on  the  case  on  a  warranty ."(&) 
*2Sd1  ^^^  substance  is  looked  to,  and  not  the  *mere  form.  So,  in 
•^  Rollers  Abridgment,  Action  sur  Case  (D),  pi.  3,  it  is  said, — "  Si 
nn  hostery  vient  al  un  infant,  et  il  ceo  conserve,  et  ses  guests  soDt 
robb,  uncore  nul  action  gist  vers  Tinfant:"  Crosse  and  Androe's  Case. 
That  being  the  general  line  of  authority,  I  think  there  is  very  great 
weight  in  the  observations  of  the  learned  judges  in  Langridge  v.  Levy, 
2  M.  &  W.  519,  Levy  v.  Langridge,  4  M.  &  W .  337,  and  Winterbottom 
V.  Wright,  10  M.  &  W.  109,  as  to  the  inconvenience  of  laying  down 
a  principle  which  would  lead  to  an  indefinite  extent  of  liability.  The 
liabilities  of  parties  by  reason  of  their  contracts  can  be  foreseen.  As 
a  general  rule,  they  are  under  their  own  control.  The  liabilities  aris- 
ing out  of  them  are  bounded  by  the  considerations  affecting  the  two 
contracting  parties.  Upon  that  general  view  I  found  my  opinion  that 
for  the  consequential  damages  claimed  on  the  present  occasion  the 
plaintiffs  cannot  sue.  The  cases  as  to  costs  rest  upon  the  law  of  pro- 
cedure. Here,  the  liability  of  the  defendants,  if  anv,  arises  Out  of 
contract :  and  there  is  no  contract  between  these  parties. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  must  be  admitted  by 
the  defendants  that  a  long  series  of  authorities  has  established  that  a 
master  may  sue  for  loss  of  services  caused  by  a  pure  wrong,  a  trespass, 
to  his  servant,  as,  by  beating  him.  On  the  other  hand,  it  is  indis- 
putable that  no  such  action  has  ever  been  sustained  in  a  case  in  which 
the  injury  to  the  servant  was  not  actionable  in  respect  of  the  civil 
wrong,  but  only  in  respect  of  a  duty  arising  out  of  and  founded  upon 
a  contract  with  the  servant.  The  liability  of  the  defendants  in  the 
*2401  ^^^^  before  us  is  of  the  latter  kind,  and  *falls  within  the 
^  principle  of  a  series  of  decisions  upon  which  there  is  no  room 
for  doubt.  The  case  does  not,  I  apprehend,  fall  within  the  principle 
contended  for  on  the  part  of  the  plaintifi^,  for  this  simple  reason, 
because  the  rights  founded  on  contract  belong  to  the  person  who  has 
stipulated  for  them.  Here,  the  right  to  be  carried  safelv  was  stipu- 
lated for  by  the  servant :  it  was  a  right  acquired  by  him  by  reason  of 

(o)  Bretherton  «.  Wood,  3  Brod.  *  B.  54  (B.  C.  L.  R.  roL  7),  0  J.  B.  Mooro  141  (B.  C.  L.  B, 
rol.  17),  9  Price  408. 

{b)  Tbo  nature  and  extent  of  the  liability  of  an  in&nt  or  a  married  woman  eannot  be  ebaagei 
by  suing  ex  delicto  in  reepect  of  a  claim  arising  on  oontraet.  Per  Byles,  J.,  in  Bnmard,  apm 
Haggis,  resp.,  14  C.  B.  N.  8.  46  (B.  C.  L.  B.  roL  108). 
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a  bargain  with  the  defendants.  To  hold  that  the  plaintiffs  can  main- 
tain this  action  would  be  to  hold  that  they  could  acquire  a  right  by 
means  of  a  contract  to  which  they  were  no  parties,  either  by  them- 
selves or  by  their  agent.  It  has  been  strongly,  but  I  think  erroneously, 
arged  that  the  cause  of  action  here  is  founded  on  a  wrong.  The  law 
does  not  so  deal  with  it :  it  gives  the  right  to  sue  in  form  either  in 
tort  or  in  contract,  at  the  party's  election.  That  puts  in  a  strong  light 
the  objection  to  which  I  have  referred,  because  the  election  to  sue  in 
tort  or  in  contract  is  given  to  the  servant.  The  servant  may  bring 
an  action  against  the  company  founded  on  the  contract,  and  may  so 
determine  the  election.  If  the  master  might  sue,  he  might  elect  to 
treat  it  as  a  tort,  and  so  to  determine  the  election  otherwise  than  the 
person  who  entered  into  the  contract  has  determined  it.  That  to  my 
mind  reduces  the  argument  for  the  plaintifib  to  an  absurdity.  Elec- 
tion, it  must  be  admitted,  is  purely  technical,  and  was  intended  to 
give  the  party  a  more  convenient  and  compendious  remedy.  If 
traced  to  its  origin,  there  would  be  found  many  instances  to  prove 
that.  I  may  mention  a  few  of  them.  First,  I  will  start  with  the 
doctrine  of  implied  promises,  because,  whether  the  law  raises  a  duty 
or  implies  a  promise  which  the  parties  did  not  stipulate  for,  is  all  one. 
Take  the  case  of  a  contract  with  various  stipulations,  as  in  a  building 
contract ;  and  take  it  that  the  contract  is  only  partly  completed,  with- 
out any  ^default  on  the  part  of  the  builder.  Certain  of  the  r«o4i 
work  has  been  done,  and  certain  materials  supplied :  the  law  ^ 
gives  the  builder  his  election  to  declare  upon  the  special  contract,  or 
he  may  say  that  he  has  done  the  work  and  supplied  the  materials,  and 
that  the  defendant  promised  to  pay  him  the  value  on  request.  That 
was  the  state  of  the  law  when  the  case  of  Bretherton  v.  Wood,  6  J.  B. 
Moore  141  (E.  C.  L.  R.  vol.  17),  9  Price  408,  8  Brod.  &  B.  54  (E.  C. 
L  R.  vol.  7),  and  the  other  cases  relied  on,  were  decided.  But  no  one 
would  contend  that  the  change  in  the  mode  of  declaring  would  affect 
the  legal  rights  of  the  parties.  That  is  one  instance  where  an  election 
is  given  in  the  mode  of  procedure.  I  might  travel  through  an  infinite 
series  of  legal  fictions.  Take  the  case  of  a  man  selling  the  goods  of 
another  without  his  authority.  The  law  allows  the  party  whose  goods 
are  so  sold  to  declare  in  an  action  for  the  wrongful  conversion,  or  at 
his  election  to  sue  on  the  implied  promise  to  pay  over  the  proceeds 
to  him,  though  in  truth  there  was  no  such  promise.  These  are  cases 
in  which  the  law  has  invented  fictions  to  give  a  more  convenient 
remedy  to  the  party  wronged.  In  the  last  case,  you  have  an  instance 
of  an  election  which  is  clogged  in  this  way, — if  the  plaintiff  chooses 
to  bring  an  action  for  money  had  and  received,  he  subjects  himself 
to  all  the  conseauences  of  the  defendant's  being  let  in  to  plead  a  set- 
off) infancy,  and  the  like.  I  now  come  to  the  case  before  us.  This 
is  a  case  in  which  there  could  have  been  no  duty  but  for  the  contract 
to  carry  safely  in  consideration  of  a  certain  payment.    The  passenger 

Eurchases  the  duty  which  the  law  says  arises  out  of  the  contract :  and 
e  has  his  election  to  sue  upon  the  contract,  or  for  the  breach  of  the 
duty  founded  on  the  contract.  I  will  cite  one  authority  for  the  pur- 
pose of  illustrating  this  part  of  my  judgment.  I  asked  in  the  course 
of  the  argument  if  the  executor  could  sue  upon  ♦such  a  con-  r»242 
tract  as  this ;  and  Mr.  Keane  said  he  thought  not.    I  am  dis-   ^ 
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poaed  to  think  the  answBr  given  right :  it  is  probably  like  a  promise 
of  marriage,  which,  not  being  within  the  statute  of  E.  4,  moritar 
cnm  persona.    But,  suppose  the  personal  estate  of  the  servant  sus- 
tained  injury  through  the  defendant's  breach  of  duty,  as,  if  he  had 
taken  a  quantity  of  luggage  with  him,  which   had  been  lost  or 
damaged,  it  is  clear  his  executor  might  have  sued  for  that  damage. 
For  this  I  find  an  authority  in  1  Williams  on  Executors,  5th  edit.  712, 
where  it  is  said :   "  It  must  be  observed,  that,  if  the  executor  can 
show  that  damage  has  accrued  to  the  personal  estate  of  the  testator 
by  the  breach  of  an  express  or  implied  promise,  he  may  well  sustain 
an  action  at  common  law  to  recover  such  damage,  although  the  action 
is  in  some  sort  founded  on  a  tort     Thus,  in  Knights  v.  Quarles,  2 
Brod.  &  B.  102  (E.  0.  L.  R.  vol.  6),  4  J.  B.  Moore  532  (E.  C.  L.  R. 
vol.  16),  where  an  administrator  declared  in  assumpsit  against  an 
attorney  for  negligence  in  investigating  a  title  about  to  be  conveyed 
to  the  intestate,  and  the  declaration  went  on  to  allege  special  damage 
to  the  personal  estate;  the  defendant  demurred;  and  it  was  urged  on 
his  behalf  that  the  action,  though  in  form  ex  contractfl,  was  in  sub- 
stance  ex  delicto,  the  breach  of  promise  complained  of  being  no  more 
than  a  tort  arising  out  of  a  neglect  of  duty :  but  the  court  were  of 
opinion  that  there  was  no  ground  for  the  demurrer,  an  express 
promise  being  alleged,  a  breach  of  it  in  the  lifetime  of  the  intestate, 
and  an  injury  to  his  personal  property,  the  truth  of  which  allegations 
was  admittea  by  the  demurrer;  that  it  made  no  difference  in  this 
case  whether  the  promise  was  express  or  implied,  the  whole  trans- 
action resting  on  a  contract ;  that,  though  perhaps  the  intestate  might 
have  brought  case  or  assumpsit  at  his  election,  assumpsit  being  the 
only  remedy  for  the  administrator,  it  was  very  necessary  the  action 
*24^1  *^^^^^^  ^^  maintained,  or  the  defendant  might  escape  out  of  the 
-I  consequences  of  his  misconduct,  and  the  intestate's  estate  suffer 
an  irreparable  injury.    It  was  further  observed,  that,  if  a  man  con- 
tracted for  a  safe  conveyance  by  a  coach,  and  sustained  an  injury  by  a 
£all,  by  which  his  means  of  improving  his  personal  property  were 
destroyed,  and  that  property  in  consec[uence  injured, — though  it  was 
clear  he,  in  his  lifetime,  might,  at  his  election,  sue  the  coach  pro- 
prietor in  contract  or  in  tort,  it  could  not  be  doubted  that  his  executor 
might  sue  in  assumpsit  for  the  consequences  of  the  coach  proprietor's 
breach  of  contract."    The  action  was  there  held  to  be  sustainable  at 
common  law  because  the  substance  of  the  matter  was  contract.    I 
have  only  one  other  remark  to  make.    This  was  a  contract  for  the 
reasonably  safe  carriage  of  the  party  contracted  with.    I  say  reasorutbly 
safe,  because  there  is  a  wide  difference  between  the  liability  of  a 
carrier  of  goods  and  that  of  a  carrier  of  passengers,  though  I  do  not 
found  my  judgment  on  this  distinction.    This  is  an  action  founded 
on  a  contract,  and  brought  by  persons  who  are  no  parties  to  the  con- 
tract.'   There  is  no  authority  for  the  maintenance  of  such  an  action, 
and  I  cannot  consent  to  be  a  party  to  its  introduction. 

Btlss,  J. — I  am  of  the  same  opinion.  After  the  very  elaborate 
explanation  by  my  Lord  and  my  Brother  Willes  of  the  principle  upon 
which  actions  of  this  sort  rest,  with  which  I  entirely  agree,  I  will 
only  make  one  or  two  observations.    It  is  plain  upon  the  declaration 
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and  on  the  plea,  that  there  was  no  contract,  express  or  implied,  between 
the  plaintiffs  and  the  defendants,  bat  that  the  only  contract  was  between 
Baxter  and  the  defendants.  In  most  cases  of  this  natnre,  no  doubt, 
the  plaintiff  has  his  election  to  siie  either  upon  the  contract  or  for  the 
tort :  but,  by  *changing  the  form  of  action,  the  right  to  sue  r^oAA 
cannot  be  extended  to  a  stranger.  It  would  lead  to  alarming  '- 
consequences  if  it  could.  No  man  can  sue  for  a  breach  of  duty, 
unless  for  a  breach  of  a  duty  to  himself.  That  was  decided  in  Winter* 
bottom  V.  Wright,  10  M.  k  W.  109.  A  precedent  in  8  Wentworth's 
Pleading  897,  was  there  cited,  of  a  declaration  in  an  action  against 
an  attorney  who  had  received  instructions  to  make  a  will  for  one  A. 
B.,  whereby  a  certain  estate  was  to  have  been  devised  to  the  plainti£^ 
for  neglecting  to  prepare  it  in  time,  whereby  the  said  A.  B.  died  intes- 
tate, and  so  the  plaintiff  lost  the  estate.  That  has  always  been  con- 
sidered a  bad  precedent.(a)  The  attorney  owed  no  duty  to  the 
proposed  legatee.  If  she  could  have  maintained  an  action,  on  the 
same  principle  her  heir  or  executor  would  have  had  the  same  right. 
So,  in  the  case  of  the  insufficient  anchor,  put  by  Mr.  Bovill, — the 
anchor-smith  would  be  liable  to  the  shipowner,  but  not  to  a  passenger 
who  sustained  loss  in  consequence.  Suppose  the  case  of  a  servant 
employing  a  surgeon  to  perform  an  operation,  and  sustaining  an  injury 
from  the  surgical-instrument  maker  having  furnished  the  surgeon 
with  an  improper  instrument, — would  an  action  lie  against  the  instru- 
ment-maker either  at  the  suit  of  the  servant  or  of  his  master  7  And 
^et  the  argument  on  the  part  of  the  plaintifi&  must  go  to  that  length, 
if  the  law  be  as  they  contend  it  is.  If  we  depart  from  the  rule  stated 
by  my  Lord  and  my  Brother  Willes,  we  open  a  way  to  a  most  incon- 
venient and  dangerous  extension  of  responsibility.  Thus  stands  the 
case  upon  principle.  How  is  it  with  reference  to  the  authorities  ? 
Mr.  Keane  recited  a  case  of  Everard  t^.  Hopkins,  2  Bulstr.  832.  But, 
upon  investigating  the  facts,  it  will  be  found  that  there  the  contract  was 
^rnade  with  the  master.  That  case,  therefore,  is  no  authority,  r*o45 
as  far  as  the  decision  goes :  and  the  dicta  of  the  learned  judges  '- 
most  repose  very  much  on  the  accuracy  of  the  reporter.  No  other 
case  bearing  directly  upon  the  matter  was  referred  to  by  the  plaintifib* 
counsel :  and  Winterbottom  t;.  Wright^  10  M.  &  W.  109,  and  Lang- 
ridge  V.  Levy,  2  M.  &  W.  619,  and  Levy  v.  Langridge,  4  M.  &  W . 
S37,  are  authorities  the  other  way.  I  do  not  think  a  more  important 
question  than  this  has  come  before  the  court  for  many  years :  and  I 
think  it  is  our  duty  not  to  intimate  the  slightest  doubt  upon  it. 

Montague  Smith,  J. — As  I  was  not  present  during  the  whole  of 
the  argument,  and  the  matter  has  been  so  fully  gone  into  by  my  Lord 
and  my  two  learned  Brothers,  I  will  only  say,  that,  so  far  as  I  have 
been  able  to  acquaint  myself  with  the  matter,  I  entirely  assent  to 
their  judgment.  Mr.  Keane  contends  that  the  action  is  maintainable 
in  respect  of  the  public  duty,  which  he  says  is  collateral  and  parallel 
to  the  contract.  But  I  think  the  whole  substratum  of  his  argument 
is  unsound.  There  is  no  duty  independent  of  contract :  the  whole 
foundation  of  it  is  the  contract.    And  the  only  persons  who  can  sue 

(a)  It  betn  the  aignAtor*  of  VitniTliis  Lawtt;  Irat  Mr.  Lawei  ii  aiid  to  hsTO  diieonnftd 
thiMtioa. 
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for  the  breach  of  a  contract^  or  for  the  breach  of  any  duty  arising  out 
of  the  contract,  are,  the  stipulating  parties. 

Judgment  for  the  defendants. 

In  the  recent  case  of  Stetler  v.  Fair-  sue  the  carrier  of  goods,  though  the 

mount  Passenger  Railway  Company,  duty  to  carry  goods  safely  is  founded 

not  yet  reported,  the  Supreme  Court  on  the  custom  of  the  realm,  and  in- 

of  Pennsylvania  followed  the  ruling  in  Tolves  a  liability  greater  than  that 

Alton  i;.  Railway  Company,  and  de-  resting  on  the  carrier  of  passengers : 

cided  that  a  mother  could  not  sue  for  Ingalb  v.  Bills,  9    Metcalf    (Maas. 

an  injury  to  her  minor  son,  where  the  1845)  1. 

boy  himself  had  bought  and  paid  for  An  apparent  exception  to  the  gene- 
his  ticket.  The  only  ground  upon  ral  rule  that  '<  where  a  tort  arises  cot 
which  such  an  action  could  be  put  is  of  a  contract,  only  a  party  to  the  oon- 
that  relied  upon  in  the  principal  case,  tract  can  sue,"  Tollit  v,  Shenstone,  5 
yiz. :  that  the  negligence  of  the  carrier  M.  k  N.  283,  Livingston  v.  Cox,  6 
is  a  breach  of  duty  rather  than  a  breach  Barr  362,  is  found  in  such  cases  as 
of  contract,  because  it  is  a  breach  of  Langridge  v.  Levy,  til  tupra  ;  Farraot 
duty,  even  where  there  has  been  no  v,  Barnes,  103  E.  C.  L.  R.  553;  God- 
contract,  as  in  the  case  of  a  passenger  ley  v.  Hagerty,  8  Harris  (Pa.  1853) 
carried  as  an  invited  guest :  Railroad  387 ;  Carson  v,  Godley,  2  Casey 
Co.  V.  Derby,  14  Howard  (1852)  468.  (Pa.  1856)  111;  but  they  must  rest 
But  there  the  duty  to  carry  safely  is  upon  the  ground  that  one  who  is 
owing  only  to  the  party  reposing  the  guilty  of  toil/ui  fraud,  or*  who  main- 
confidence,  and  is  imposed  by  the  law  tains  a  nuisance,  is  supposed  to 
solely  because  such  confidence  has  been  intend  all  the  consequences  of  his 
given.  In  every  case  of  employment  wrongful  act,  and  any  one  injured 
the  common  law  superadds  a  duty  to  thereby  can  have  his  action.  And, 
perform  the  service  faithfully.  A  ma-  therefore,  in  the  case  of  Loughmere  v. 
nufacturer  impliedly  warrants  his  pro-  Halliday,  6  Exchequer  761,  the  de- 
ducts CO  be  fit  for  the  use  for  which  fendant,  who  had  warranted  a  patent 
they  are  intended :  Jones  v.  Bright,  lamp  to  the  husband,  was  held  not  lia- 
5  Bingham  533  (E.  C.  L.  R.  vol.  15),  ble  to  the  husband  and  vnfe^  in  an  ac- 
and  a  keeper  of  a  livery-stable  is  un-  tion  brought  for  injuries  to  her,  in  the 
der  a  duty  to  furnish  safe  vehicles :  absence  of  wilful  fraud.  This  ruling 
Hadley  ».  Cross,  34  Vermont  (5  Shaw  is  in  close  analogy  to  that  which  foi^ 
1861)  586;  but  neither  the  manufac-  bids  the  attempt  to  get  over  the  inca- 
turer  nor  the  owner  of  the  coach  would  pacity  of  a  party  to  a  contract— as  an 
be  liable  to  a  passenger  injured  by  its  infant  or  a  married  woman— by  sub- 
breaking  down :  Winterbottom  r.  gtituting  an  action  for  the  tort— the 
Wright,  10  M.  k  W.  109.  So  in  principle  beingwell  settled  that  "though 
Boorman  v.  Brown,  3  Queen's  Bench  the  action  may  be  in  form  as  for  a  tort, 
511  (E.  C.  L.  R.  vol.  43),  a  broker  yet  if  the  subject  of  it  be  based  ou 
was  held  liable  for  a  breach  of  duty;  contract,  the  suit  will  be  attended  by 
but  in  Howard  v.  Shepherd,  9  C.  B.  all  the  incidents  of  an  action  «r  cc»- 
297  (E.  C.  L.  R.  vol.  67),  the  endorsee  itactu ;"  Wright  p.  Leonard,  103  B. 
of  a  bill  of  kding  was  not  allowed  to  C.  L.  R.  238,  American  note. 


COMMON  BENCH  BEPORTS.    (19  J.  SCOTT.    N.  S.)       246 


•JEFFRYES  V.  EVANS.    June  6.  [•246 

1.  A  nwrralion  in  a  leaM,  of  the  right  of  "  ihootiog  and  sporting"  over  the  land  demised,  is 
not  limited  to  "  game/'  strictly  so  called,  bat  reserves  to  the  lessor  the  exclasive  right  to  fol- 
low and  shoot  such  animals  as  are  in  common  parlance  understood  to  be  the  subject  of  sport 

S.  In  1857,  A.  demised  to  B.  a  farm  called  Upton  Farm,  containing  264  acres,  abont  40  of 
whieb  eonsistad  of  timber  and  underwood,  with  fone-oorers  in  Tarious  other  parts  of  the  farm. 
This  lease  reserved  to  the  lessor  "  all  timber  and  other  trees,  mines,  minerals,  and  quarries  on 
the  said  farm,"  and  also  "  the  exclunve  right  of  •hooting fJUking,  and  •porting  on  the  •atclyarm," 
with  liberty  to  the  lessor,  his  servants,  Ac,  and  others  by  his  authority,  at  all  seasonable  times 
to  enter  for  any  of  the  purposes  contained  in  the  reservations  therein  contained. 

In  1860,  A.  demised  Upton  Castle  and  about  60  acres  of  land  adjoining  it  to  C,  and  also 
« the  exclusive  right  of  shooting  and  sporting  over  and  taking  the  game,  rabbits,  and  wild-fowl 
upon  the  said  premises  and  also  upon  the  entire  manor  of  Upton,"  including  the  260  acres  under 
lease  to  B  , — reserving  to  the  lessor  *'  all  trees,  underwood,  thorns,  and  bushes  growing  on  the 
land,  as  well  as  all  mines,  minerals,  and  quarries,"  Ac. ;  with  a  covenant  for  quiet  enjoyment^ 
without  interruption  by  the  lessor  or  any  person  or  persons  lawfully  claiming  by,  from,  or 
Boder  him,  Ac. 

B.,  finding  the  rabbits  too  numerous,  by  means  of  ferrets  and  guns  destroyed  a  large  number 
of  them :  be  also  cut  all  the  underwood  on  his  farm,  and  grubbed  up  and  destroyed  the  fune> 
covers,  and  thereby  materially  interrupted  and  injured  C/s  right  of  sporting : — 

Held,  that,  inasmuch  as  these  acts  on  the  part  of  B.  were  not  warranted  by  the  terms  of  the 
demise  to  him,  they  did  not  constitute  a  breach  of  A.'s  covenant  for  quiet  enjoymejt  in  the 
lease  of  1860. 


This  was  an  action  in  which  the  plaintiff  sought  to  recover  dam- 
ages for,  amongst  other  things,  the  breach  of  certain  covenants  con- 
tained in  a  lease  granted  to  him  on  the  25th  of  September,  1860,  by 
the  defendant  and  one  B.  D.  J.  Evans,  as  trostees  of  Charles  Tasker 
Evans,  an  infant. 

The  declaration  stated,  that  theretofore,  by  an  indenture  made  between 
the  defendant  and  Richard  Davis  Jones  Evans,  since  deceased,  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  the  defendant  and  the 
said  R.  D.  J.  Evans  demised  to  the  plaintiff  a  certain  messuage  or 
dwelling-house  and  lands  therein  described,  for  a  term  of  seven  years, 
which  is  not  yet  expired,  and  also  the  exclusive  right  at  all  times  during 
the  said  term  of  shooting  and  sporting  over  and  taking  the  garne^  rabbits, 
and  wild-fowl  upon  the  said  premises  and  upon  certain  other  manors  and 
lands  in  the  said  inr^enture  mentioned,  excepting  and  reserving  to  the  de* 
fendantand  the  said  R.  D.  J.  Evans,  their  heirs  and  assigns,  all  timber 
and  other  trees,  underwood,  thorns,  and  bushes  growing  or  to  grow  on 
the  said  premises,  with  liberty  of  entering  upon  any  part  of  the  said 
•denfiised  lands  and  premises,  and  doing  all  necessary  and  con-  r«247 
venient  acts  for  the  preserving,  pruning,  felling,  ana  carrying  ^ 
away  the  said  timber  and  other  trees,  underwood,  thorns,  and  bushes, 
making  reasonable  compensation  for  all  consequential  damages  or  loss 
to  the  plaintiff;  he  the  said  plaintiff  yielding  and  paying  to  the  de- 
fendant and  the  said  R.  D.  J.  Evans  a  certain  rent  in  that  behalf:  that 
the  defendant  and  the  said  R.  D.  J.  Evans  did  thereby  covenant  with 
the  plaintiff,  amongst  other  things,  that  he  should  peaceably  and 
quietly  possess  and  enjoy  the  said  premises  so  to  him  thereby  demised 
and  granted  as  aforesaid,  for  and  during  the  said  term,  without  any 
interruption  by  them  the  defendant  and  the  said  R.  D.  J.  Evans  or 
either  of  them,  or  any  person  or  persons  whomsoever  lawfully  claim- 
ing by,  from,  or  under  hira,  them,  or  any  of  them ;  and  also  that  the 
defendant  and  the  said  R  D.  J.  Evans  should  and  would  at  all  times 
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during  the  said  term  well  and  sabstantially  repair  and  keep  in  repair 
the  roofs,  walls,  and  .window  frames  of  the  said  dwelling-house  and 
offices  belonging  thereto:  that  thereupon  the  plaintiff  entered  into  the 
said  demised  premises,  with  the  appurtenances,  and  became  and  was 
possessed  thereof  for  the  said  term,  and  the  plaintiff  had  always  done 
and  been  ready  and  willing  to  do  everything  on  his  part,  and  every- 
thing had  happened,  and  all  times  had  elapsed,  to  entitle  him  to  the 
full  benefit  of  the  said  covenant,  and  to  maintain  this  action :  Yet, 
that,  after  the  making  of  the  said  indenture,  and  during  the  said  term, 
one  John  Rees,  then  lawfully  claiming  the  right  to  shoot  the  rabbits 
in  and  upon  the  said  manors  and  lands  through  and  under  the  defend- 
ant and  the  said  B.  D.  J.  Evans,  and  having  a  good  title  to  the  same 
through  and  under  them,  entered  into  and  upon  the  same  lands,  and 
*2481  ^^^^  ^^^  killed  and  carried  away  large  quantities  of  rabbits 
^  *there,  and  evicted  the  plaintiff  from  the  enjoy nient  of  the  said 
exclusive  right  of  shooting  and  sporting  and  taking  tlie  said  rabbits, 
BO  to  him  demised  and  granted  as  aforesaid :  That  the  said  John  Bees, 
then  also  lawfully  claiming  and  in  fact  having  through  and  under  the 
defendant  and  the  said  B.  D.  J.  Evans  the  right  to  cut  down  divers 
furze-covers,  woods,  and  plantations  in  and  upon  the  said  manors  and 
lands  over  which  the  plaintiff  had  under  and  by  virtue  of  the  said 
indenture  the  exclusive  right  of  shooting  and  sporting  as  aforesaid, 
eut  down  and  carried  away  and  destroyed  divers  Quantities  of  the  said 
furze-covers  and  plantations,  and  thereby  eviotea  the  plaintiff  from 
and  disturbed  him  in  the  enjoyment  of  the  said  right  of  shooting  and 
sporting  in  and  over  the  said  manor  and  lands :  That,  during  the  said 
term,  the  defendatnt  and  the  said  B.  D.  J.  Evans  in  his  lifetime,  and 
the  defendant  since  the  death  of  the  said  B.  D.  J.  Evans,  entered  upon 
certain  of  the  said  lands  and  premises  thereby  demised,  for  the  par- 
pose  of  preserving,  pruning,  felling,  and  carrying  away  the  timber, 
underwood,  trees,  thorns,  and  bushes  then  and  there  growing,  and  in 
so  doing  caused  damage,  loss,  and  injury  to  the  plaintiff,  by  destroy- 
ing the  hedges,  and  subverting  the  soil,  and  destroying  the  grass  and 
herbage,  and  prostrating  the  fences  and  gates,  and  breaking  and 
leaving  open  divers  gates  and  fences  in  and  upon  the  said  demised 
lands  ana  premises,  and  thereby  letting  loose  and  injuring  divers 
horses,  cattle,  and  other  animals  belonging  to  the  plaintiff,  yet  the 
defendant  and  the  said  B.  D.  J.  Evans  did  not,  nor  did  the  defendant 
since  the  death  oS  the  said  B.  D.  J.  Evans,  although  required  by  the 

J)laintiff  so  to  do,  make  any  compensation  whatsoever  to  the  plaintiff 
or  the  said  damage,  loss,  or  injury  so  sustained  by  him  as  aforesaid, 
contrary  to  the  said  covenant  in  that  behalf:  And  that  the  defendant 

*2491  ^^^  *^^^  ^^^  ^'  '^*  ^'  Evans  had  not  in  the  lifetime  of  the 
^  said  B.  D.  J.  Evans,  nor  had  the  defendant  since  his  deaths 
well  or  substantially  or  in  any  way  repaired  and  kept  in  repair  during 
the  said  term  the  roofs,  walls,  and  window-frames  of  the  said  dwelling- 
house  and  offices  belonging  thereto,  or  any  of  them,  although  since 
the  commencement  of  the  said  term  hitherto  the  said  roof,  walls,  and 
window-frames  bad  been  out  of  repair,  and  had  required  repair,  of 
which  the  defendant  and  the  said  B.  D.  J.  Evans  respectively  had 
always  had  notice:  And  that  by  reason  thereof  the  plaintiff  had 
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inonrred  divers  expenses  and  discomfort,  and  the  walls  and  other  parts 
of  the  said  dwelling-hoase  had  been  much  injured :  Claim,  800^. 

The  defendant  pleaded, — firsts  as  to  the  first  breach,  that  the  said 
John  Rees  did  not  enter  into  the  said  lands  and  shoot  and  kill  the 
add  rabbits  there,  and  evict  the  plaintiff  from  the  enjoyment  of  the 
said  exclusive  right  of  shooting  and  sporting  and  taking  the  said 
rabbits,  as  alleged, — secondly,  to  the  first  breach,  that  the  said  John 
Bees  did  not  lawfully  claim  the  right  nor  had  he  a  good  title  to  shoot 
the  said  rabbits  in  and  upon  the  said  manors  and  lands  through  and 
under  the  defendant  and  the  said  R.  D.  J.  Evans,  as  alleged, — thirdly, 
to  the  second  breach,  that  the  said  John  Rees  did  not  cut  down,  carry 
away,  and  destroy  the  said  furze-covers  and  plantations,  and  thereby 
evict  the  plaintiff  from  and  disturb  him  in  the  enjoyment  of  the  said 
right,  as  alleged, — ^fourthly,  to  the  second  breach,  that  the  said  John 
Bees  had  not  through  and  under  the  defendant  and  the  said  R.  D.  J. 
Evans  the  right  to  cut  down  the  said  furze-coverts,  woods,  and  plan- 
tations, as  alleged, — fifthly,  to  the  third  breach,  payment  into  court 
of  72. 158,, — ^sixthly,  to  the  fourth  breach,  that  he  the  defendant  and 
the  said  R.  D.  J^  Evans  had,  and  the  defendant  had,  well  *and  r«25Q 
substantially  repaired  and  kept  in  repair  during  the  said  term  ^ 
the  roofs,  walls,  and  window-frames  of  the  said  dwelling-house  and 
offioes  belonging  thereto. 

The  plaintiff  joined  and  took  issue  respectively  on  all  the  pleas 
except  the  fifth ;  and  as  to  that  plea  replied  that  the  sum  paid  into 
court  was  not  sufficient  to  satisfy  his  claim  in  respect  of  the  matter 
therein  pleaded  to. 

The  cause  was  tried  before  Blackburn,  J.,  at  the  last  Spring  Assizes 
at  Haverfordwest,  when  the  facts  which  appeared  in  evidence  were  aa 
follows: — By  indenture  of  lease  of  the  24th  December,  1857,  the 
defendant  and  R.  D.  J.  Evans,  as  trustees  under  the  will  of  the  Rev. 
W.  P.  Evans,  deceased,  demised  to  one  John  Rees,  his  executors,  &q^ 
for  nine  years  from  the  29th  of  September  then  last,  All  that  messuage 
or  farm-house,  farm,  and  lands,  called  Upton  Farm,  in  the  parish  of 
Upton,  in  the  county  of  Pembroke,  together  with  all  buildings,  yards^ 
gardens,  orchards,  ways,  watercourses,  rights  of  common,  and  other 
rights,  members,  and  appurtenances  wliatsoever  to  the  said  farm  be- 
longing, "except  and  always  reserved  unto  the  said  lessors  and  the 
survivor  of  them,  his  executors  and  administrators,  and  other  the 
trustees  or  trustee  for  the  time  being  of  the  said  will,  and  also  unto 
the  person  or  persons  who  shall  for  the  time  being  be  entitled  to  the 
said  premises  m  reversion  expectant  on  this  demise  (all  of  whom  are 
hereinafter  designated  as  the  lessors  or  lessor),  all  timber  and  other 
trees,  mines,  minerals,  and  quarries  on  the  said  farm,  with  free  liberty 
of  ingress,  egress,  and  r^ress  to  fell,  cut,  and  work  the  same  respect- 
ively, and  to  cart  and  carry  away  the  timber  and  the  produce  of  the 
said  mines  and  quarries;  and  also  except  and  reserved  unto  the 
lessors  or  lessor  the  exclusive  right  of  shooting^  fishing,  and  sporting  on 
the  said  farm."  The  lease  also  provided  that  "  it  should  be  lawful  for 
the  ^lessors  or  lessor,  and  their  or  his  agents,  surveyors,  ser-  rtoR-i 
vants,  or  others  by  their  or  his  aathorily,  at  all  seasonable  ^ 
times  during  this  demise  to  enter  into  and  upon  the  said  demised 
premises  for  any  of  the  purposes  mentioned  in  the  reservations  here- 
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inbefore  contained,  or  for  the  purpose  of  viewing  and  examining  the 
state  and  condition  thereof,"  &c.  There  was  also  a  covenant  that  the 
lessee,  his  executors,  &c.,  would  ''  at  all  times  during  the  demise  use, 
cultivate,  manure,  and  manage  all  the  lands  thereby  demised  in  a 
good  and  husband-like  manner,  according  to  the  most  approved  system 
of  husbandry  in  the  neighboarhood,  and  would  at  the  expiration  or 
other  sooner  determination  of  the  said  term  leave  the  same  in  good 
plight  and  condition ;"  and  also  would  not  ''do  or  suffer  to  be  done 
any  waste,  injury,  or  spoil  whatsoever  to  the  hereby  demised  premises, 
or  any  part  thereof;"  and  also  would  not  "at  any  time  during  the 
demise  hunt>  shoot,  fish,  or  sport  in  or  upon  any  part  of  the  hereby 
demised  premises,  nor  permit  any  other  person  or  persons  so  to  do, 
except  the  lessors  or  lessor  and  those  authorized  by  them  or  him." 
There  was  also  the  usual  proviso  for  re-entry  for  breach  of  any  of  the 
covenants. 

On  the  25th  of  September,  1860,  the  defendant  and  R.  D.  J.  Evans 
granted  to  the  plaintiff*  a  lease  of  ^'all  that  messaage,  tenement,  and 
lands,  with  the  appurtenances  thereto  belonging,  called  Upton  Castle," 
for  seven  years  from  the  26th  of  March,  1859,  at  the  yearly  rent  of 
1252.  By  this  lease  the  exclusive  right  of  fishing  and  sporting  over 
and  taking  the  game,  rabbits,  and  wild  fowl,  not  only  upon  the  land 
occupied  with  Upton  Castle  (about  60  acres),  but  upon  the  entire 
manor  of  Upton  (which  would  include  the  land  in  the  occupation  of 
Bees,  about  264  acres),  was  granted  to  the  plaintiff.  The  lease  also 
contained  a  reservation  of  all  trees,  underwood,  thorns,  and  bushes 
*2521  S^^^^S  ^^  *^^  hinA,  as  well  as  all  mines,  minerals,  and  quar- 
-'  ries  of  every  description,  with  liberty  to  enter  upon  the  land 
and  do  all  necessary  or  convenient  acts  for  the  preserving,  pruning, 
felling,  winning,  converting,  and  carrying  away  the  said  reserved 
things,  making  reasonable  compensation  for  all  consequential  dama- 
ges or  loss ;  and  also  libertv  to  plant  and  transplant  trees,  and  to  sow 
the  seeds  of  trees  in  the  hedge-rows  and  wastes,  and  to  fence  the  same. 
The  lessee  covenanted,  amongst  other  things,  to  pay  the  rent,  rates, 
and  taxes,  and  to  repair,  excepting  the  roofs,  walls,  and  window- 
frames,  and  to  leave  the  premises  in  repair,  except,  &c.  And  the  les- 
sees covenanted  for  quiet  enjoyment,  aod  that  the  roofs,  walls,  and 
window-frames  should  be  repaired  and  kept  in  repair  by  them. 

It  appeared  that  Bees^s  farm  adjoined  the  sixty  acres  let  to  the  plain- 
tiff, from  which  it  was  separated  by  a  belt  of  timber  and.  underwood 
(brambles,  holly,  and  brushwood),  from  50  to  70  yards  broad,  and 
about  a  mile  and  a  quarter  long,  on  Bees's  land ;  that,  in  several  of 
the  fields  demised  to  Bees  were  furze-covers  which  at  the  commence- 
ment of  the  plaintiff *s  term  were  well  stocked  with  hares,  rabbits, 
partridges,  and  grouse ;  and  that,  shortly  after  the  plaintiff's  tenancy 
commenced,  Bees  cut  all  the  underwood  and  grubbed  up  the  furze- 
oovers,  thus  driving  away  the  game,  so  as  almost  entirely  to  destroy 
the  shooting ;  and  also  by  himself  and  his  servants  shot  and  destroyed 
by  means  of  ferrets  a  large  number  of  rabbits. 

Complaints  beinff  made  to  the  defendant  of  these  acts  on  the  part 
of  Bees,  the  defendant  wrote  to  him  on  the  16th  of  February,  1861» 
upon  the  subject :  and  in  reply  thereto  Bees  wrote, — '^  It  is  quite  trne 
that  I  have  occasionally  shot  a  rabbit,  and  so  have  my  sons,  but  not 


COMMON  BENCH  BEPOBTS.    (19  J.  SCOTT.    N.  S.)       253 

as  a  matter  of  sport,  but  for  the  purpose  of  destroying  them.  Babbits 
are  injurious  and  destructive  animals;  and  they  have  so  increased 
upon  my  farm  of  *late  they  are  become  intolerable.  I  there-  r«oro 
fore  do  not  think  that  I  infringe  upon  any  covenant  in  my  '- 
lease  by  killing  them,  any  more  than  I  should  in  shooting  rooks  or 
wood-pigeons,  when  destroying  my  crops.  It  is  also  true  I  have  em- 
ployea  men  to  ferret  the  rabbits,  and  am  also  continuing  to  grub  the 
furze,  which  I  shall  continue  to  do  until  they  cease  to  be  injurious  to 
me,  so  long  as  I  do  not  injure  your  estate,  but  on  the  contrary  im- 
prove it." 

It  was  also  proved  that  the  defendant,  in  1868,  entered  upon  a  por- 
tion of  the  land  demised  to  the  plaintiff^  for  the  purpose  of  felling  tim- 
ber and  stacking  the  bark,  and  that  the  grass,  which  had  been  laid 
down  for  hay,  was  in  consequence  much  trodden  down  and  spoiled, 
and  the  fences  broken;  and,  further,  that,  in  consequence  of  the 
defendant's  workmen  leaving  open  a  gate  which  separated  a  field 
where  some  young  horses  were  kept  from  another  field  in  which  were 
four  ponies  belonging  to  the  defendant,  they  got  mingled,  and  one  of 
the  ponies  received  a  kick  which  damaged  it  to  the  extent  according  to 
the  plaintiflTs  estimate  of  about  61. 

Evidence  was  also  given  that  the  roofs,  walls,  and  window-frames 
of  the  messuage  demised  to  the  plaintiff  were  suffered  to  be  out  of 
repair  to  such  an  extent  as  to  render  some  of  the  rooms  wholly 
untenantable. 

On  the  part  of  the  defendant  it  was  contended  that  a  reservation  of 
"hunting,  shooting,  fishing,  and  sporting''  does  not  include  rabbits, 
inasmuch  as  they  are  not  properly  speaking  game;  that  Rees  was 
justified  in  cutting  the  underwood  and  grubbing  up  the  furze,  for 
the  better  cultivation  of  the  farm,  and  in  shooting  ana  destroying  the 
rabbits,  for  the  protection  of  his  crops ;  that  enough  had  been  paid 
into  court  to  cover  the  damages  claimed  on  the  third  breach,  and  that 
the  injury  to  the  pony  was  too  remote ;  and  that  also  the  evidence  did 
not  sustain  the  fourth  breach. 

♦The  learned  judge  left  it  to  the  jury  to  say, — ^first,  what  r*254 
damages  the  plaintiff  was  entitled  to  recover  for  the  destruction  ^ 
of  the  rabbits ;  reserving  for  the  court  the  question  whether  it  was 
done  by  lawful  title. 

Secondly,  whether  Bees  injured  the  plaintiff's  right  of  sporting  by 
cutting  and  destroying  the  underwood  and  furze,  and,  if  so,  to  assess 
the  damage  for  that  separately ;  reserving  the  question  how  on  the 
pleadines  the  verdict  should  be  entered. 

Thirdly,  whether  the  71.  15«.  paid  into  court  was  enough  to  cover 
a  reasonable  compensation  for  the  consequential  damage  accruing  from 
the  cutting  of  the  timber,  including  in  that  the  question  whether  the 
damage  to  the  pony  was  under  such  circumstances  that  it  might  have 
been  reasonably  contemplated  by  the  parties  as  a  kind  of  damage 
likely  to  arise  from  the  felling  of  the  timber ;  telling  them,  that,  if 
this  turned  the«scale,  to  say  how  much  they  allowed  for  that. 

Fourthly,  whether  the  roofs  and  walls  were  out  of  repair,  and  what 
compensation  the  plaintiff  was  entitled  to  for  that ;  telling  them,  that  if 
the  roof  leaked  (from  defective  gutters  as  some  of  the  witnesses  had 
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in  the  case  of  the  rooks,  Hannam  v.  Mockett,  2  B.  &  0.  934  (E.  0.  L. 
R.  vol.  9) ;  4  D.  &  B.  518  (E.  C.  L.  R.  vol.  16).  The  second  breach  is, 
that  Rees,  claiming  and  having  through  and  under  the  plaintiff  a  right 
so  to  do,  entered  upon  the  land  over  which  the  plaintiff  had  by  virtae 
of  the  indenture  declared  on  the  exclusive  right  of  shooting  and 
sporting,  and  cut  down  and  destroyed  the  furze  and  underwood,  and 
so  evicted  the  plaintiff  from  and  disturbed  him  in  the  enjoyment  of 
his  said  right  of  shooting  and  sporting.  Assuming  that  to  be  a  good 
breach,  the  question  is,  whether  the  grant  of  a  right  of  shooting  and 
sporting  over  land  implies  a  covenant  that  the  lessor  will  not  cat 
down  furze  and  underwood,  so  as  to  deprive  the  game  of  the  natural 
cover,  even  though  such  cutting  be  done  in  the  ordinary  and  reason- 
able cultivation  and  user  of  the  land.  It  may  be  that  the  lessor 
covenants  impliedly  that  he  will  not  wilfully  destroy  or  drive  away 
the  game:  but  that  is  all.  [WiLLSS,  J. — There  is  another  point 
before  you  get  to  that.  The  right  to  cut  the  furze  and  bushes  is 
claimed  by  Rees  under  his  lease ;  and  that  lease  reserves  to  the  lessors 
''all  timber  and  other  trees,  mines,  minerals,  and  quarries  on  the  said 
farm."]  It  is  enough  for  the  defendants  to  say  that  the  exception  oat 
of  the  demise  to  Rees,  is  in  terms  the  same  as  that  contained  in  the 
lease  to  the  plaintifi'.(a) 
•25Q1       *Boio€n  and  G,  E.  Coleridge,  in  support  of  the  rule. — The 

^  words  of  the  reservation  in  Rees's  lease  did  not,  it  is  submitted, 
except  the  rabbits.  Rabbits  have  never  in  any  sense  been  considered 
as  game.  In  Woolrych  on  the  Game  Laws  1,  it  is  said :  "  In  reading 
the  history  of  the  game  laws,  care  must  be  taken  not  to  confound  the 
creature  which  is  entitled  to  rank  as  game,  with  that  which  required 
a  certificate  (as  is  still  the  case),  in  order  legally  to  take  or  destroy  it. 
Whatever  may  now  be  the  rule,  these  matters  were  at  one  time  by 
no  means  synonymous.  Rabbits  cannot  be  shot  under  some  circum- 
stances without  paying  a  tax  to  the  government :  but,  although  pro- 
tected, and  especially  in  a  warren,  conies  were  never  numbered  in  the 
list  of  game.  The  same  observation  will  apply  to  a  woodcock  and 
snipe,  and  to  quails  and  landrails,  which  are  still  within  the  rule  of 
the  certificate.  The  statute  of  1  W.  4,  c.  32,  has  created  a  vast  altera- 
tion in  the  rights  and  usages  which  belong  to  this  subject.  The  2d 
section  defines  'game,'  for  the  purposes  of  the  act.  Game  shall  be 
deemed  to  include  hares,  pheasants,  partridges,  grouse,  heath  or  moor 
game,  black  game,  and  bustards.  And  the  6th  section  expressly  saves 
the  law  respecting  certificates.  In  considering  game,  again,  the  lav 
of  warrens  must  be  withdrawn  from  the  general  principles;  for, 
grouse,  although  game,  are  not  birds  of  warren ;  and  conies,  aWiough 
not  game,{b)  are  yet  entitled  to  more  protection  in  a  warren  than  else- 
♦2601   ^^®''®  •  *^°^  *  ^^^  niay,  by  virtue  of  his  free-warreu,  •make 

^  coney-burrows  throughout  his  manor."  Conies  in  a  free- 
warren  have  a  peculiar  protection :  see  Manwood's  Forest  Laws,  c.  3. 
In  Fitz.  N.  B.  87  are  two  writs,  for  entering  a  warren  and  taking 

(a)  The  retervfttion  in  the  lease  to  the  plaintiff  U,  of  **  mil  timber  and  other  trees,  uHdertcoodt 

llomc,  and  biuhe§  growing  on  the  lend,  ai  well  as  all  mines/'  Ao,    That,  however,  applies  onlj 

to  the  60  acres  demised  to  the  plaintiff  and  occupied  by  him  with  Upton  Castle,  and  not  to  the 

264  acres  called  **  Upton  Farm"  demised  to  Rees,  over  which  the  plaintiff  had  merely  the  right 

»of  sporting. 

(6)  See  Vaitei's  Case,  1  Ld.  Baym.  151 :  per  Ashant»  J,,  3  T.  ^.  21. 
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oonies.  In  Cbitty's  Game  Laws  128,  it  is  laid  down  that ''  rabbits 
are  not  in  legal  acceptation  game,  nor  are  they  included  in  any  statute 
relative  to  it,  unless  expressly  named."  In  Bex  v.  Yaites,  1  Ld« 
Bajoi.  151,  it  was  held  that  the  4  &  6  W.  k  M.  c.  28  extended  only 
to  game  and  not  to  rabbits  kept  in  a  private  warren.  Babbits  are 
not  dealt  with  as  game  in  the  5  Anne,  c.  14.  In  The  King  v.  Thomp- 
son,  2  T.  B.  18,  a  conviction  on  that  statute,  Ashhurst,  J.,  says: 
"Whether  the  party  kept  a  gun  for  the  ^purpose  of  killing  game  is  a 
question  of  law ;  for,  an  ignorant  witness  in  the  country  might  fancy 
that  a  woodcock  or  a  rabbit  was  game."  The  52  G.  8,  c.  98,  Scheo. 
(L)  is  important :  it  imposes  a  duty  for  the  use  of  any  dog,  gun,  &c., 
''for  the  purpose  of  taking  or  killing  any  game  whatever,  or  any  wood- 
cock,  snipe,  quail,  or  landrail,  or  any  coniea,^^  Ac.  So,  the  Night 
Poaching  Act,  9  G.  4,  o.  69,  speaks  of  rabbits  as  contradistinguished 
from  game  ;  as  also  do  the  1  &  2  W.  4,  c.  82,  and  7  &  8  Vict.  c.  80. 
Again,  the  Game  Certificate  Act,  28  k  24  Vict.  c.  90,  imposes  a  duty 
CD  a  certificate  to  use  any  dog,  gun,  &c.,  for  the  purpose  of  taking  or 
killing  "  any  game  whatever,  or  any  woodcock,  snipe,  quail,  or  land* 
rail,  or  any  conies,  or  any  deer."  Game  has  never  been  held  to 
include  rabbits.  [MoNTAOUS  Smith,  J. — Do  you  mean  to  contend 
that  if  Evans  were  sporting  over  Bees's  land,  in  the  exercise  of  the 
right  reserved  to  him,  and  a  rabbit  turned  up,  he  could  not  shoot  it  ? 
WiLLES,  J. — Or  a  snipe  or  a  woodcock  ?]  This  court,  in  Padwick, 
app.,  King,  resp.,  7  C.  B.  N.  S.  88  (E.  C.  L.  B.  vol.  97),  entertained 
grave  doubts  whether  rabbits  were  within  a  reservation  of  ''  game" 
like  this.  Thomas  r.  Fredricks,  10  Q.  B.  *775  (E.  C.  L.  B.  p^jgei 
vol.  59),  though  apparently  a  decision  that,  under  a  contract  '- 
to  make  good  damage  done  by  game,  damage  done  by  rabbits  was 
iocladed,  is  in  reality  no  authority :  it  was  not  a  direct  decision  upon 
the  subject.  The  words  of  an  exception  of  this  sort  are  to  be  taken 
most  strongly  against  the  grantor.  In  Graham  v,  Ewart,  11  Exch, 
326,  the  reservation  was  of  the  right  of  "  hunting,  shooting,  fishing, 
and  fowling,"  in  general  terms:  and,  at  the  close  of  the  judgment^ 
Martin,  B.,  says, — p.  849, — '*  We  think  it  right  to  add,  that,  in  our 
opinion,  the  exclusive  right  is,  to  shoot  game^  commonly  so  called, 
and  that  it  does  not  extend  to  animals  and  small  birds  not  of  that 
description^*  In  the  report  of  Spicer,  app.,  Barnard,  resp.,  in  28  Law 
J.,  M.  C.  177,  Lord  Campbell  is  represented  to  have  said, — ''This 
(viz.  the  killing  of  the  rabbits)  was  not  done  as  an  act  of  sporting,  but  for 
the  purpose  of  protecting  the  produce  of  the  land.  The  tenant  may 
kill  rabbits  for  that  purpose."  And  Crompton,  J.,  adds :  "  You  should 
put  it  in  the  lease  and  tie  up  the  tenant,  if  you  wish  to  prevent  him 
from  killing  the  rabbits.  It  is  a  matter  of  contract  between  the  land* 
lord  and  the  tenant :  under  the  12th  section  (of  the  1  &  2  W.  4,  c.  82), 
the  tenant  had  a  right  to  kill  the  rabbits."  As  to  the  cutting  of  the 
farze  and  underwood.  The  covenant  for  quiet  enjoyment  was,  "  with- 
oat  any  interruption  by  the  defendant  and  B.  D.  J.  Evans  or  either 
of  thera,  or  any  person  or  persons  whomsoever  lawfully  claiming  by, 
from,  or  nnder  him,  them,  or  any  of  them."  The  acts  complained  of 
aa  an  eviction  were  acts  done  by  Bees,  claiming  under  the  defendant. 
The  exception  in  Bees's  lease  was  merely  of  *'  all  timber  and  other  trees^ 
mines,  minerals,  and  quarries :"  there  is  no  exception  of  furze  and 
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nnderwood.  In  Flatt  on  Leases,  vol.  2,  p.  42,  it  is  said:  ''After 
mach  discussion  on  the  point,  it  seems  to  be  now  settled  that  an  exoep* 
•2ft91  ^^^^  ^^  *'^®  woods,  underwoods,  coppices,  and  hedgerows,  com- 
-'  prises  the  soil  itself  on  which  they  grow ;  but  that  an  exception 
of  all  timber-trees  or  great  wood,  v)h%ch  terms  do  not  include  underwood 
and  herbage,  operates  on  so  much  only  of  the  soil  as  may  be  necessary 
for  their  nourishment  and  support ;  the  soil  is  not  excepted  absolutely, 
but  sub  modo  only ;  and,  if  the  lessor  destroy  the  trees,  the  land  on 
which  they  grow  will  belong* to  the  lessee :"  and  for  these  propositions 
several  authorities  are  cited.  The  covenant  amounts  to  an  implied 
covenant  that  the  land  should  be  kept  in  a  reasonably  fit  condition 
for  the  purpose  of  sporting.  The  act  of  Rees  in  destroying  the  furze 
and  unaerwood  was  found  by  the  jury  to  have  virtually  destroyed 
that  which  the  defendant  professed  to  grant  to  the  plaintiff.  In 
Bacon^s  Abridgment,  Waste  (C),  2,  it  is  said,  that,  "  If  the  tenant  cat 
down  timber-trees,  or  such  as  are  accounted  timber,  as  is  aforesaid 
(oak,  ash,  and  elm),  this  is  waste ;  and,  if  he  suffers  the  young  germins 
to  be  destroyed,  this  is  destruction.  So  it  is  if  the  tenant  cut  dowa 
underwood  (as  he  may  by  law),  yet,  if  he  suffers  the  young  germins  to 
be  destroyed,  or  if  he  stub  up  the  same,  this  is  destruction.'*  [  Willks, 
J. — Cutting  underwood  at  due  intervals  is  the  only  way  of  enjoying 
it.]  In  Berriman  r.  Peacock,  9  Bingh.  884  (E.  C.  L.  R.  vol.  23),  2  M. 
&  Scott  516  (E.  C.  L.  R.  vol.  28),  Tindal,  C.  J.,  says:  "According  to 
the  old  authorities,  the  general  property  in  trees  is  in  the  landlord, 
and  the  general  property  in  bushes  is  in  the  tenant;  although,  if  he 
exceeds  his  right,  as,  by  grubbing  up  or  destroying  fences,  he  may  be 
liable  to  an  action  of  waste.  We  snould  be  introducing  a  distinction 
never  drawn  before,  if  we  were  to  decide  that  when  a  tenant  cuts 
rather  more  than  he  ought,  the  property  in  bushes  so  cut  passes  to 
the  landlord."  The  defendant  is  clearly  liable  to  the  plaintiff  for  any 
♦2631  i'^*®^®^^^^®  wi^^  ^^  interruption  of  his  right  of  sporting,  ♦wbe- 
^  ther  by  his  own  act  or  by  tnat  of  any  person  claiming  from  or 
under  him. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged, 
and  that  the  verdict  should  stand  as  entered  by  my  Brother  Black- 
burn. The  action  is  brought  to  recover  damages  for  the  breach  of 
a  covenant  for  quiet  enjoyment  contained  in  a  lease  whereby  the 
defendant  and  another  person,  since  deceased,  demised  to  the  plaintiS| 
amongst  other  things,  the  exclusive  right  during  the  term  of  shooting 
and  sporting  over  and  taking  the  game,  rabbits,  and  wild-fowl  upon, 
amongst  others,  lands  in  the  occupation  of  one  Bees,  covenanting 
that  the  plaintiff  should  peaceably  and  quietly  possess  and  enjoy  the 
aaid  premises  so  to  him  thereby  demised  and  granted  for  and  during 
the  term,  without  any  interruption  by  the  lessors  or  either  of  them, 
or  any  person  or  persons  whomsoever  lawfully  claiming  by,  from,  or 
under  him,  them,  or  any  of  them.  The  declaration  alleges  for  breach 
that,  after  the  making  of  the  indenture,  and  during  the  term.  Bees, 
then  lawfully  claiming  the  right  to  shoot  the  rabbits  in  and  upon  the 
said  lands  through  and  under  the  lessors,  and  having  a  good  title  to 
the  same  through  and  under  them,  entered  into  and  upon  the  same 
lands,  and  shot  and  killed  and  carried  away  large  quantities  of  rabbits 
there,  and  evicted  the  plaintiff  from  the  enjoyment  of  the  said  excla* 
Bive  right  of  shooting  and  sporting  and  taking  the  said  rabbits  so  to 
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liim  demised  and  granted  as  aforesaid :  and  there  is  a  traverse  of  that 
allegation.  It  appeared  that  the  lease  under  whioh  Rees  held  his  farm 
(besides  a  reservation  of  the  timber,  mines,  and  quarries)  excepted  and 
reserved  to  the  lessors  or  lessor  *'  the  exclusive  right  of  shooting,  fish- 
ing, and  sporting  on  the  said  farm/'  and  also  a  proviso  that  it  should 
be  lawful  for  the  lessors  or  lessor,  and  their  *or  his  agents,  r^n/M 
aurveyors,  servants,  or  others  by  iheir  or  his  authority,  at  all  ^ 
seasonable  times  during  the  demise  to  enter  into  and  upon  the  demised 
premises /or  any  of  the  purposes  mentioned  in  ike  reservations  hereinbefore 
contained,  &c.  The  right  of  shooting,  fishing,  and  sporting  excepted 
out  of  that  lease,  the  defendant  has  granted  to  the  plaintiff.  The  first 
question  is,  whether  Bees  had  under  his  lease  a  right  to  shoot  the 
rabbits  on' his  land.  I  am  of  opinion  that  he  had  not.  I  take  the 
reservation  of  the  right  of  shooting,  fishing,  and  sporting,  to  be  a 
reservation  of  the  right  to  follow  and  shoot  such  animals  as  are  in 
common  parlance  understood  to  be  the  subjects  of  sport.  It  is  con- 
tended, for  the  plaintiff,  that  the  reservation  is  confined  to  ''  game''  in 
its  strict  sense.  But  the  word  *' game  "is  not  mentioned:  and  it  is 
a  perfectly  undefined  word,  and  one  which  has  been  used  at  various 
times  in  difierent  senses,  sometimes  narrower,  sometimes  more  com- 
prehensive. If  the  r(sservation  here  had  been  of  the  "  game  "  on  the 
estate,  perhaps  we  should  have  been  bound  to  construe  it  according 
to  the  sense  in  which  the  word  has  been  used  in  most  of  the  modern 
statutes.  But,  under  the  terms  of  this  reservation,  I  think  the  lessors 
clearly  had  a  right  to  the  rabbits.  Where  a  tenant  takes  the  lease  of 
a  farm  with  such  a  reservation,  if  he  has  reason  to  fear  that  the  num- 
ber of  rabbits  will  be  excessive,  he  may  stipulate  for  compensation 
for  damage  to  the  crops,  or  that  the  landlord  shall  employ  a  game- 
keeper to  keep  them  down,  or  that  he  himself  shall  have  liberty  to 
do  so,  or  the  like.  But  there  is  only  one  suggestion  b}'^  Rees  in 
the  course  of  his  correspondence  with  the  lessor,  that  the  rabbits  are 
too  numerous.  The  next  question  arises  upon  the  second  breach, 
which  alleges  that  Rees,  lawfully  claiming,  and  in  fact  having  through 
and  under  the  lessors,  the  right  to  cut  down  divers  furze-covers, 
woods,  and  ^plantations  in  and  upon  the  lands  over  which  the  r^cnz^e 
plaintiff  had  under  and  by  virtue  of  the  said  indenture  the  '- 
exclusive  right  of  shooting  and  sporting,  out  down  and  carried  away 
and  destroyed  divers  quantities  of  the  said  furze-covers  and  planta- 
tions, and  thereby  evicted  the^plaintiff  from  and  disturbed  him  in  the 
enjoyment  of  the  said  right  of  shooting  and  sporting  in  and  over  the 
said  lands.  It  is  contended  on  the  part  of  the  plaintiff  that  the  cove- 
nant for  quiet  enjoyment  of  the  premises  demised  and  granted,  was 
impliedly  a  covenant  not  to  grub  up  or  destroy  the  furze  and  under- 
wood ;  and  so  the  breach  of  it  was  an  eviction  of  the  plaintifl*  from 
his  right  of  sporting.  To  this  it  seems  to  me  there  is  a  short  answer. 
There  has  been  no  eviction.  The  plaintiff  has  just  as  much  right  to 
shoot  and  sport  over  the  thirty  or  forty  acres  of  land  which  has  been 
80  treated  as  he  had  before :  and  that  is  all  the  plaintiff  covenanted 
that  he  should  have.  If  a  portion  of  the  land  had  been  sown  with 
turnips  or  clover,  which  are  favourable  to  partridges,  it  would  be  idle 
to  say  that  the  grantor  was  guilty  of  a  breach  because  his  tenant  in 
a  future  year  chose  to  adopt  some  other  mode  of  cultivation  of  the 
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land.  The  same  argument  applies  where  thirty  or  forty  acres  of  furze 
and  underwood  out  of  a  farm  of  800  acres  is  cut  down  for  the  better 
cultivation  of  the  farm.  If  there  had  been  a  covenant  to  keep  up  the 
cover,  of  course  it  would  be  a  breach  of  covenant  to  grub  it  up. 
But,  upon  the  whole,  I  see  no  breach  here  of  any  of  the  covenants 
which  we  have  to  deal  with  upon  this  rule. 

WiLLES,  J. — I  am  of  the  same  opinion.  Nothing  can  be  more 
general  than  the  words  of  this  reservation:  it  is  of  ''the  exclusive 
right  of  shooting,  fishing,  and  sporting  over  the  said'  farm."  There 
is  no  reason  why  that  should  not  be  generally  understood  as  inclod- 
*2661   ^"S  ^anything  that  is  usually  hunted  for,  shot  for,  and  sported 

■^  after.  I  would  only  add  that  many  of  the  creatures  referred 
to  in  the  books  as  not  falling  within  the  description  of  game  at  the 
present  day,  were  yet  included  amongst  those  which  belonged  to  a 
warren,  such  as  quail,  landrail,  woodcock,  and  heron,  in  the  days  of 
hawking.  Gould  it  be  reasonably  contended  now,  that,  though  the 
right  of  sporting  were  reserved  by  a  demise  in  general  terms,  the 
tenant  might  shoot  woodcocks,  quails,  and  the  like?  As  to  the 
authority  I  referred  to., — Graham  v.  Ewart,  11  Exch.  826, — I  have 
had  an  opportunity  of  speaking  to  my  Brother  Martin  about  it;  and 
I  find,  as  I  had  supposed,  that  the  expression  game  commonly  so 
called,  was  not  intended  to  limit  it  to  what  had  in  acts  of  parliament 
been  from  time  to  time  called  game ;  but  to  such  things  as  are  usually 
sported  after, — excluding  small  birds  and  vermin  which  are  beneath 
tne  notice  of  a  sportsman.  It  seems  to  me,  therefore,  that  Bees  did  not 
under  the  demise  to  him  acquire  a  right  to  kill  the  rabbits  on  his  farm, 
and  consequently  that  upon  the  first  point  the  plaintiff  fails.  As  to 
the  other  point,  the  argument  urged  on  the  part  of  the  plaintiff  would 
have  been  entitled  to  much  weight  if  the  grant  had  been  of  the  woods 
and  underwoods ;  though,  if  it  had  been  a  grant  of  the  latter,  I  should 
have  thought  that  the  tenant  might  lawfully  have  cut  the  underwood 
in  the  usual  and  accustomed  way.  But  that  question  does  not  arise 
here :  the  grant  is  of  the  exclusive  right  of  fishing  and  sporting  over 
and  taking  the  game,  rabbits,  and  wild-fowl  on  the  land  demised  and 
on  that  under  lease  to  Bees.  I  apprehend  that  such  a  grant  as  that 
does  not  prevent  the  landowner  or  his  tenants  from  using  the  land 
in  the  ordinary  and  accustomed  way,  provided  they  do  not  resort  to 
any  expedients  for  destroying  or  driving  away  the  game.  Gutting 
*2671   ^^^^^  ^"^  underwood  in  the  ordinary  course  *of  the  cultivation 

^  of  the  land,  cannot  be  said  to  be  a  wilful  destruction  of  the 
game.  I  will  only  add  that  I  am  not  aware  of  any  instance  of  an 
action  being  sustained  for  the  breach  of  a  covenant  for  quiet  enjoy- 
ment, where  the  grantor  had  that  which  he  professed  to  grant,  and 
has  done  no  act  to  disturb  the  grantee  in  the  possession  of  it.  Here, 
the  grantor  had  demised  the  land  to  Bees,^  covenanting  with  him  in 
terms  which  amount  to  a  re-grant  of  the  right  of  shooting  and  sport- 
ing ;  and  the  right  so  reserved  he  has  granted  to  the  plaintiff.  That 
which  he  professed  to  grant  to  the  plaintiff,  the  defendant  had :  and 
the  interruption  of  that  right  by  the  acts  imputed  to  Bees  is  not  such 
an  interruption  as  the  parties  have  stipulated  against.  Upon  both 
points,  therefore,  it  seems  to  me  to  be  quite  clear  that  the  defendant  is 
entitled  to  succeed.    The  rule  must  consequently  be  discharged. 
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Btlbs,  J. — I  do  not  dissent  from  the  conclusion  to  which  my  Lord 
and  my  Brother  Willes  have  arrived.  I  would  only  observe  that 
quail,  woodcock,  and  the  like,  do  not  stand  quite  in  the  same  posi« 
tion  as  rabbits.  They  do  not  become  so  numerous  as  to  become  a 
nuisance  like  rabbits,  which  seem  to  have  been  destroyed  here  solely 
because  they  were  in  such  excess  as  to  eat  up  the  tenant's  crops.  As 
I  view  the  question,  it  was  one  of  evidence  only. 

Montagus  Smith,  J. — I  also  am  of  opinion  that  this  rule  should 
be  discharged.    The  reservation  in  Bees's  lease  is  to  be  read  as  a  re- 
grant  of  the  right  of  exclusive  shooting  and  sporting,  including  the 
right  to  kill  rabbits.    The  right  so  reserved  in  the  lease  to  Rees  is 
in  terms  granted  to  the  plaintiff.    It  seems  to  me  that  the  killing  of 
the  rabbits  bv  Bees  was  not  done  lawfully,  and  therefore  that  the^e 
was  no  breach  by  the  *defendant  of  the  covenant  for  quiet  r^ogft 
enjoyment  in  the  lease  to  the  plaintiff.    Upon  the  second  point  '- 
also  I  think  the  defendant  is  entitled  to  retain  the  verdict,  because  it 
appears  to  me  that  the  cutting  of  the  furze  and  underwood,  which 
may  have  been  done  in  the  ordinary  course  of  good  management  of 
the  farm,  was  not  an  interruption  of  the  enjoyment  of  the  incorpo- 
real hereditaments  granted  to  the  plaintiff.   He  had  the  same  right  to 
sport  over  the  land  as  before.  '  If  he  wished  to  have  the  condition  of 
toe  land  as  to  furze  and  underwood  preserved,  he  should  have  ex« 
pressly  stipulated  that  the  present  mode  of  cultivation  of  the  land 
should  not  be  altered.    The  reservation  out  of  Bees's  lease  was  in 
terms  the  same  as  the  grant  to  the  plaintiff.    Bees  did  what  he  did 
(as  to  the  killing  the  rabbits)  unlawfully,  and  consequently  the  de«> 
fendant*s  covenant  with  the  plaintiff  is  not  broken. 

Bule  discharged,(a) 

(a)  S«e  the  next  oaM.  -^ 

1 


BIBD  V.  THE  GBEAT  EASTEBN  BAILWAY  COMPANY. 

June  13. 

I.  Bj  a  memonndam  not  nnder  seal,  the  plaintiff  hind  of  the  owner  of  land  the  sole  and 
ezduiTe  liberty  of  ihooting  and  fishing  oyer  it  for  three  jears.  A  portion  of  the  land  was  (pend- 
iag  the  term)  sold  to  the  defendants,  who  oonstraeted  a  line  of  railway  across  it,  to  the  great 
detriment  of  the  plaintiff's  right  of  sporting : — Held,  that  the  plaintiff  bad  not  snob  an  interest 
in  the  land  as  to  entitle  him  to  claim  compensation  nnder  the  Lands  Clanses  Consolidation  Aol^ 
1845. 

1  SfmbU,  that  a  grant  nnder  seal  wonld  bare  giTen  him  no  better  title. 

This  was  a  special  case  stated  for  the  opinion  of  the  court  without 
pleadings,  pursuant  to  a  judge's  order.  The  action  was  brought  under 
the  68th  section  of  the  Bailways  Clauses  Consolidation  Act,  18^5. 
The  plaintiff,  claiming  to  be  entitled  to  compensation  under  the  cir- 
cumstances hereinafter  stated,  gave  the  company  a  *notice  r«oAQ 
under  that  section,  requiring  them  to  issue  their  warrant  to  the  ^ 
sheriff  to  summon  a  jury.  The  defendants,  disputing  the  plaintiff's 
title  to  any  such  compensation,  did  not  issue  their  warrant  within  the 
twenty  days,  and  thereupon  the  action  was  brought  for  the  amount  of 
compensation  specified  in  the  notice. 

The  real  point  in  dispute  between  the  parties  not  being  as  to  the 

c.  B.  N.  8.,  VOL.  XIX. — li 
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amotznt  of  compensation,  but  as  to  tlie  plaintiff's  title  to  any  compen- 
sation at  all,  it  was  agreed  between  them,  that,  in  the  event  of  the 
point  being  decided  in  the  plaintiff's  favour,  he  should  waive  the  right 
to  the  particular  sum  claimed  in  his  notice,  and  that  the  amount  of 
compensation  should  be  ascertained  by  a  reference,  in  the  mode  pre- 
scribed by  the  order. 

The  opinion  of  the  court  upon  the  real  points  in  dispute  was  there- 
fore requested  on  the  following  case : — 

1.  The  Eastern  Counties  Railway  Company  were  by  the  Eastern 
Counties  Railway  Act,  1861  (24  &  25  Vict  c.  ccxxi.),  which  incorpo- 
rated the  Railways  Clauses  Consolidation  Act,  1846,  and  the  Lands 
Clauses  Consolidation  Act,  1845,  authorized  to  make  a  railway,  being 
No.  4  in  section  7  of  that  act. 

%  By  the  Great  Eastern  Railway  Act,  1862  (25  &  26  Vict.  c.  ccxxiii.]^ 
the  Eastern  Counties  Railway  Company  has  been  amalgamated  with 
other  companies,  and  has  become  the  Great  Eastern  Railway  Company 
(the  defendants),  on  which  latter  company  it  is  to  be  assumed,  for  the 
purposes  of  this  case,  that  all  the  rights  and  liabilities  of  the  former 
company  have  devolved. 

8.  John  Elton  Hervey  Elwes  being  seised  in  fee  of  all  the  landa 
and  hereditaments  hereinafter  mentioned,  a  document  in  writing,  not 
MiTQi  under  seal,  was  on  the  Sd  *of  March,  1862,  signed  by  him  and 
^  the  plaintiff,  of  which  the  following  is  a  copy : — 

'*  Memorandum  of  agreement  made  this  3d  of  March,  1862,  betweea 
John  Elton  Hervey  Elwes,  of,  &a,  hereinafter  called  'the  landlord,' of 
the  one  part,  and  Robert  Wilberforce  Bird,  of,  &c.,  hereinafter  called 
'  the  tenant,'  of  the  other  part,  Whereby  the  said  landlord  agreea  to 
let  all  that  mansion-house  known  as  Stoke  College,  in  the  county  of 
Suffolk,  with  the  offices,  buildings,  coach-house  and  stables,  lawn, 

{>leasure-ground,  and  garden,  and  eighteen  acres  of  meadow  or  grass 
and  thereto  attached,  be  the  same  more  or  less  (as  late  in  the  occupa- 
tion of  W.  W.  Winch,  Esq.),  together  with  the  fixtures,  furniture, 
china,  glass,  and  effects,  as  more  particularly  described  in  an  inven- 
tory, Aic.,  together  with  the  sole  right  of  shooting  and  fishing  over  the  whole 
estate  of  Stoke  College,  and  the  lands  belonging  to  the  same  landlord,  the 
s^me  consisting  of  8000  acres^  more  or  less,  from  the  2&(h  day  of  March 
instant,  for  the  full  space  or  period  of  three  years,  at  and  for  the  clear 
yearly  rental  or  sum  of  2751.,  payable  half-yearly,  on  the  25th  of 
March  and  the  29th  of  September,  the  first  of  such  half-yearly  pay- 
ments to  become  due  and  be  made  on  the  29th  of  September  next: 
And  the  said  tenant  agrees  to  take  the  house  on  the  terms  aforesaid, 
and  to  pay  the  rent  as  the  same  shall  become  due ;  to  use  the  said 
premises  solely  as  a  private  residence,  and  not  to  underlet  or  part  with 
possession  of  the  same  without  the  consent  in  writing  of  the  said  land- 
lord for  that  purpose  first  had  and  obtained ;  and  not  to  remove  or 
suffer  to  be  removed  therefrom  under  any  pretence  whatever  the  whole 
or  any  part  of  the  said  furniture  and  effects ;  to  keep  and  at  the  expi- 
ration of  the  said  tenancy  to  quit  and  deliver  up  possession  of  the  said 
residence,  premises,  and  furniture  as  per  inventory  aforesaid,  in  as 
*2711  *S<^  order,  state,  and  condition  as  the  same  now  are,  fair  wear 
-I  and  tear  and  accidental  damage  by  fire  in  the  meantime 
e^ccepted ;  and,  in  the  event  of  any  loss,  damage,  oc  breakage,  other 
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than  hereinbefore  provided  for,  to  make  good  tlie  same  or  allow  a  faiir 
compensation,  the  amount  thereof,  if  in  dispute,  to  be  settled  by  two 
valuers  or  their  umpire  in  the  usual  manner ;  and,  should  either  party 
oeglect  or  fail  to  appoint  a  valuer  within  seven  days  after  notice 
given  by  the  other  party,  or  should  such  valuer  when  appointGil 
neglect  or  refuse  to  act  within  the  time  appointed,  or  object  to  the 
appointment  of  an  umpire,  then  the  valuer  already,  appointed  may 
proceed  alone,  and  his  decision  shall  be  jSnal  and  binding  on  all  par- 
ties. The  said  tenant  further  agrees  at  his  own  expense  to  keep  and 
leave  the  said  gardens  properly  stocked  and  cropped,  according  to  the 
season  of  the  year,  and  to  keep  the  roofs  and  gutters  of  the  premise^ 
clear  from  leaves  and  snow ;  not  to  alter  the  present  arrangement  of 
the  garden  grounds,  ]awns,  or  shrubberies,  nor,  without  obtaining 
the  consent  in  writing  of  the  said  landlord,  to  lop,  cut,  or  remove  any 
timber  or  timber-like  trees,  shrubs,  or  fences  which  may  be  growing 
or  standing  on  the  said  premises,  except  the  necessary  pruning  in  gar- 
den arrangements;  not  to  mow  any  of  the  grass  land  twice  in  any  one 
C;  to  keep  down  the  rabbits  on  the  estate,  so  as  to  prevent  their 
ming  so  numerous  as  to  be  a  nuisance  to  or  cause  of  fair  com- 
plaint from  the  tenants  of  the  farms,  or,  failing  this,  after  due  notice 
from  the  landlord,  to  allow  the  said  landlord,  bis  servants  or  keepers, 
to  enter  in  and  upon  the  s&id  lands  and  kill  and  destroy  the  said  rab- 
bits. The  said  landlord  agrees  to  keep  the  said  mansion-house  and 
premises,  and  the  water-pipes  and  pumps  in  good  and  substantial 
repair,  and  to  pay  and  discharge  all  rates,  taxes,  tithes,  and  other 
charges  ^payable  in  respect  of  the  said  premises  during  the  r«Q7o 
said  tenancy.  It  is  hereby  further  agreed  that  the  said  tenant  f- 
shall  have  the  option  of  giving  six  months'  notice,  viz.  on  or  before 
the  29th  of  September,  1864,  in  writing,  to  the  said  landlord,  prior 
to  the  expiration  of  the  tenancy  hereby  granted,  of  renewing  the  said 
tenancy  &r  a  further  period  of  two  years,  upon  the  terms  and  condi- 
tions of  the  present  agreement ;  and,  should  he  exercise  such  option, 
he  shall  have  a  further  power  of  extending  the  tenancy,  on  the  terms 
aforesaid,  for  a  second  period  of  two  years,  making  seven  years  in  all, 
by  giving  notice  to  the  said  landlord,  in  writing,  on  or  before  the  29th 
of  September,  1866 :  and,  should  the  said  tenant  during  the  said  ten- 
ancy decorate  or  cause  to  be  decorated  and  painted  the  ball-room  6^, 
the  said  premises,  the  said  landlord  agrees  to  allow  the  sum  of  252. 
from  the  half-year's  rent  during  which  such  decorations  are  effected, 
provided  the  said  tenant  should  produce  vouchers  and  receipts  to 

5 rove  that  a  sum  of  not  less  than  252.  has  been  expended  in  such 
^orations  and  paintings:  Provided  always,  that,  in  case  the  said 
rent  or  any  part  thereof  shall  remain  due  or  unpaid  for  the  space  of 
twenty -one  dayd  after  the  day  upon  which  it  shall  have  become  due, 
or  if  the  said  tenant  shall  commit  a  breach  of  the  conditions  of  this 
agreement,  then  and  in  such  case  it  shall  and  may  be  lawful  for  the 
sdid  landlord,  or  his  duly-authorized  agent,  to  re-enter  and  take  pos- 
session of  the  said  premises,  and  thereout  to  amove  the  said  tenant, 
or  any  other  person  or  persons  therein,  without  the  necessity  of  bring- 
ing an  ejectment  or  taking  any  legal  or  equitable  proceedings  for  the. 
recovery  thereof:  Lastly,  it  is  mutually  agreed  that  the  disirge  for 
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two  fair  copies  of  this  agreement  shall  be  paid  by  the  said  landlord 
and  the  said  tenant  in  equal  moieties  of  21a,  each. 
♦2731  *•  ^^^  defendants,  being  empowered  by  the  *before-men. 
^  tioned  acts,  for  the  purpose  of  constructing  the  said  railway, 
to  purchase  and  take  ,the  land  which  they  are  herein  stated  to  have 
purchased,  gave  to  the  said  John  Elton  Hervey  Elwes  a  notice  under 
the  18th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  statins 
therein  that  they  required  to  purchase  and  take  the  said  land,  ana 
demanded  from  the  said  John  Elton  Hervey  Elwes  the  particulars  of 
his  estate  and  interest  therein,  and  of  the  claims  made  by  him  in 
respect  thereof;  and  the  said  notice  stated  the  particulars  of  the  land 
so  required,  and  that  the  defendants  were  willing  to  treat  for  the  pur- 
chase thereof  and  as  to  compensation  to  be  made  by  all  parties  for 
the  damage  that  might  be  sustained  by  reason  of  the  execution  of  the 
works. 

5.  In  pursuance  of  that  notice,  and  by  virtue  of  the  powers  of  their 
acts  of  parliament,  the  defendants  purchased  of  the  said  John  Elton 
Hervey  Elwes  part  of  the  land  over  which  the  document  before  set 
forth  purported  to  agree  to  let  to  the  plaintiff  such  right  of  shooting 
as  aforesaid ;  and  the  said  purchased  land  was  conveyed  to  the  defend- 
ants in  fee  by  the  said  John  Elton  Hervey  Elwes ;  and  the  defendants 
constructed  part  of  the  said  railway  thereon. 

6.  The  said  part  of  the  said  railway  is  on  the  whole  about  2  miles, 
«  1  furlong,  and  83  yards  long,  and  contains  in  area  23  acres,  2  roods, 

13^  perches ;  and  it  intersects  the  land  over  which  it  was  agreed  as 
aforesaid  that  the  plaintiff  should  have  the  said  right  of  shooting,  so 
as  to  leave  a  considerable  part  of  the  said  land  on  each  side  of  the 
said  railway. 

7.  It  is  admitted  that  the  shooting  on  that  part  of  the  said  land 
which  was  not  purchased  as  aforesaid  was  and  is  in  fact  prejudiced 
and  diminished  in  value  by  the  construction  of  the  said  part  of  the 
said  railway. 

*2741       ^'  ^^  ^^  ^^^^  admitted  that  the  shooting  on  the  said  *pur- 
^  chased  land  is  in  fact  prejudiced  and  diminished  in  value  by 
the  construction  of  the  said  part  of  the  said  railway. 

9.  From  the  time  of  making  the  said  agreement  with  the  plaintiff 
to  the  time  of  the  conveyance  to  the  defendants,  the  said  John  Elton 
Hervey  Elwes  continued  to  be  seised  in  fee  of  all  the  lands  and  here- 
ditaments mentioned  in  the  said  agreement ;  and,  from  the  time  of 
the  conveyance  to  the  said  defendants  hitherto,  he  has  continued  so 
seised  thereof,  except  the  part  so  conveyed. 

'  10.  If  the  plaintiff  ever  was  or  is  entitled  in  equity  to  a  legal 
grant  of  the  right  of  shooting  referred  to  in  the  said  document^ 
nothing,  except  so  far  (if  at  all)  as  herein  appears,  has  occurred  to 
destroy  his  right  to  such  grant. 

11.  It  is  not  admitted  by  the  defendants  that  the  plaintiff  was  inter- 
ested in  lands,  or  that  the  damage  and  diminution  of  value  herein 
stated  is  an  injurious  affecting  within  the  meaning  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

12.  These  were  questions  on  which  the  parties  differed,  and  were 
nciatters  for  the  consideration  of  the  court.    The  court  was  to  hav<)  the 
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power  of  drawing  such  conclusioDS  of  fact  as  thej  might  think  a  jury 
oaght  to  draw. 

The  question  for  the  court  was,  whether,  under  the  circumstances 
herein  stated,  the  plaintiff  was  entitled  to  any  compensation ;  and,  if 
to  any,  in  respect  of  what,  is  he  so  entitled. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
aoy  compensation,  the  amount  was  to  be  ascertained  in  the  mode  pre- 
scribed in  the  said  order:  and  the  plaintiff  was  to  have  judgment  for 
the  amount,  with  costs  of  suit.  If  the  court  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  any  ^compensation,  judgment  of  rto^s 
nolle  prosequi  was  to  be  entered  for  the  defendants,  with  costs  '- 
of  defence. 

MtllUh,  Q.  C.  (with  whom  was  Mayd),  for  the  plaintiff'.(a) — The  ques- 
tion is,  whether  the  plaintiff  is  entitled  to  compensation  for  the  injury 
Mrhich  it  is  conceded  has  been  done  to  the  shooting  by  the  construction 
of  the  railway  across  the  land;  and  it  resolves  itself  into  three  points, 
— ^first,  whether  the  right  of  shooting  is  such  a  profit  arising  out  of 
the  land  as  to  entitle  the  plaintiff  to  claim  compensation  under  the 
68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  for  its 
injurious  affection  by  the  works  of  the  company, — secondly,  whether, 
assuming  it  to  be  an  interest  in  land,  the  construction  of  the  railway 
was  an  *injurious  affection  within  the  statute, — thirdly,  whether  r*o7ft 
the  right  of  the  plaintiff'  is  affected  by  the  fact  of  its  being  an  '- 
equitable  and  not  a  legal  interest.  The  right  of  shooting  is  part  of 
the  value  of  the  land.  If  the  owner  of  the  land  has  parted  with  it  to 
a  third  person,  such  third  person  would  be  entitled  to  that  portion  of 
the  compensation  which  would  be  given  for  the  shooting.  That  the 
plaintiff's  interest  has  been  injuriously  affected,  is  conceded.  The 
only  question  is,  whether  it  is  an  interest  in  land  within  the  68th  sec- 
tion of  the  statute.  The  circumstance  of  its  being  an  incorporeal 
hereditament  does  not,  it  is  submitted,  prevent  it  from  being  the  sub- 
ject of  compensation.  [WiLLBS,  J. — To  entitle  a  party  to  compensa- 
tion under  s.  68,  is  it  not  necessary  that  the  claimant  should  have 
some  legal  interest  in  the  land  7]  It  is  enough  that  the  party  has  an 
equitable  interest.  The  7th  section  deals  with  equitable  interests, 
amongst  others.  A  court  of  equity  will  consider  that  to  be  done 
which  ought  to  be  done.  There  is  no  disability  or  defect  of  title 
here :  it  is  only  the  conveyance  which  is  imperfect,  and  that  a  court 

(a)  Tb«  point!  mariied  for  urgnmeiit  on  the  put  of  the  plaintiff  were  ■«  followi : — 

**  I.  That  the  right  of  ihooting  on  the  land  mentioned  in  the  agreement  if  an  interett  in  ref- 
pect  of  wbieh  eompeasation  can  be  claimed : 

'*  2.  That,  altbongh  snob  right  maj  lie  in  grant,  jet  that  the  agreement  gave  the  plaintiff  % 
fight  in  equity  in  respect  of  whieh  eqaitable  interest  eompensation  can  alec  be  claimed : 

"3.  That  the  »aid  interest  entitles  the  plaintiff  to  compensation  in  respect  of  the  land  which 
Vis  actually  taken : 

**  4.  That  tho  adjoining  land  was  injnrionsly  affected  by  the  railway,  by  reason  of  Its  injaring 
the  iboottog  there,  and  that  the  plaintiff's  said  interest  entitles  him  to  eompensation  in  respeci 
thereof: 

**  %.  That,  even  if  no  claim  can  be  made  for  injury  to  the  shooting  on  land,  by  reason  of  tb« 
proiimity  of  a  railway,  if  no  part  of  the  land  is  taken ;  yet»  If  part  of  the  land  is  taken,  the  com* 
panj  must  pay  for  any  damage  thereby  caused  to  the  shooting,  as  It  is  one  of  the  natnral  advao* 
tsgei  of  the  land,  which  enhances  its  ralne : 

*'  6.  That  the  plaintiff  l>eing  entitled  to  the  shooting  for  a  term,  a  portion  of  the  eompensatloa 
(the  whole  of  wbieh,  if  he  retained  tho  shooting,  woald  be  payable  to  the  owner  of  the  fee)  If 
H7ftble  to  tht  -^alntifl;  and  the  owner  of  the  fee  is  entitled  to  so  mach  loss." 
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of  equity  will  remedy.  Equity  will  not  allow  a  title  to  fail  for  the 
want  of  a  seal.  In  Moreland  v,  Richardson,  22  Beavan  596,  certain 
persons  had  purchased  family  graves  in  perpetuity  in  a  private  bury- 
ing ground  which  was  aflerwards  closed  by  order  of  the  Queen  iu 
council :  there  was  no  formal  grant  executed,  but  their  title  was 
merely  evidenced  by  a  receipt  for  the  purchase-money,  stating  the 
purchase :  and  it  was  held  that  they  were  entitled  to  an  injunction  to 
restrain  the  trustees  from  removing  or  injuring  the  graves  or  grave- 
stones, &c.  [Btles,  J. — That  was  in  the  nature  of  an  easement 
Assuming  the  grant  here  to  have  been  by  deed,  would  it  pass  any 
interest  in  the  land?]    It  is  submitted  it  would.    In  Wickham  v. 

♦2771   H^w^®^  ^  ^-  *  ^^  ^^9  ^^  ^^*  ^^^^  ^^^*  *^^®  grant  to  a  per- 
^  son,  hia  heirs  and  assigns,  of  "  free  liberty,  unth  servants  or  (^er- 

wise,  to  come  into  and  upon  lands,  and  there  to  hawk,  hunt,  fish,  and 
fowl,"  is  a  grant  of  a  license  of  profit^  and  not  of  a  mere  personal  license 
of  pleasure;  and  therefore  it  authorizes  the  grantee,  his  heirs  and 
^tssigns,  to  hawk,  hunt,  &c.,  by  his  servants,  in  his  absence:  and  such  a 
liberty  is  therefore  a  profit  &  prendre  within  the  Prescription  Act»  2  t 
8  W.  4,  c.  71,  8.  2.  [WiLLES,  J.— This  is  not  the  purchase  of  the 
right,  but  a  mere  license  to  exercise  it.  Would  the  court  of  equity 
direct  a  legal  conveyance  of  it?]  The  court  of  equity  would  at  aU 
events  restrain  the  grantor  from  doing  anything  to  derogate  from  his 
^ant.  [WiLLES,  J. — Gould  the  company  set  up  this  agreement  as  an 
answer  pro  tanto  to  the  claim  for  compensation  by  the  owner  of  the 
land  7]  The  value  of  the  land  is  diminished  by  the  grant  of  the  shoot- 
ing. [Byles,  J. — It  would  be  rated  at  less  or  more  according  as  the 
landlord  retained  or  parted  with  the  shooting,  if  let  to  a  tenant.(a)] 
Various  provisions  (ss.  99-115)  are  found  in  the  statute  as  to  rights 
of  common,  mortgages,  and  rent-charges,  in  respect  of  which  the  com* 
pany  must  deal  With  the  person  having  the  equitable  interest.  By 
the  interpretation  clause,  s.'  3^  the  word  '*  lands^'  is  to  be  construed  to 
extend  to  ^'  messiMiges,  lands,  tenements^  ^nd  hereditaments  of  any  (en- 
t/re."  In  Sweetman  v.  The  Metropolitan  Bailway  Company,  10  La?f 
%  N.  S.  156,  it  was  held  that  a  tenant  of  premises  under  an  agree- 
ment for  a  lease  for  the  residue  of  a  term  of  seventeen  years,  though 
at  law  a  mere  tenant  from  year  to  year,  is  not  "a  person  having  no 
greater  interest  therein  than  as  tenant  from  year  to  year,"  upon  the 
^2781  ^^^^  construction  of  the  12Ist  ^sectioi^  of  the  act.   It  is  submit- 

"  -'  ted  that  the  plaintifi'  here  had  at  all  events  an  equitable  inter- 
est in  the  land,  ana  that  persons  having  equitable  interests  are  as 
much  entitled  to  be  compensated  as  those  whose  interests  are  strictly 
legal. 

Bidder  (with  whom  was  Bovill,  Q.  C),  for  the  defendants.(i) — The 

(o)  See  The  Qaeeo  «.  Willlami,  38  Law  Times  78 ;  The  Qaeen  «.  The  InhabitanU  of  TborlitoM^ 
1  9nii  k  Ellit  503  (B.  C.  L.  IL  voL  103),  38  Law  J.,  M.  C.  10«. 

{h)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  foUows : — 

"  i.  That  the  plaintiff  had  no  lands  or  interest  in  anj  lands  which  were  taken  for  or  Ugvi- 
OBsly  affected  bj  the  ezecntion  of  the  defhndants'  railwaj : 

«3.  That  the  plaintiff's  interest  in  lands,  if  anj,  was  not  ii^arioaslj  affeeted  bj  the  exsea* 
tloQ  of  the  said  railway  : 

"  8.  That  the  plaintiff  had  neither  a  legal  grant  nor  an  equitable  right  to  enforce  a  grant  of  the 
right  of  shooting  over  the  lands  in  qnestion : 

<'  4.  That,  eren  if  the  plaintiff  had  had  a  legal  grant  of  the  said  right  of  shooting,  sneh  gnat. 
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MtffimeOit  resolves  itself  into  three  points, — 1.  that,  assnming  that  the 
instrament  nnder  which  the  plaintiff  claims  conveyed  to  him  any  legal 
right,  it  is  not  an  interest  in  land  within  the  68th  s.  of  the  Lands  Clauses 
Consolidation  Act^  1845, — 2.  that,  admitting  that  it  is  an  interest  in 
land,  there  has  been  no  injurious  affection  by  the  company's  works, — 
&  that,  the  instrument  not  being  under  seal,  it  conveyed  nothing  to  the 
plaintiff   1.  Wickham  v.  Hawker,  7  M.  &  W.  63,  shows  that  a  grant  of 
this  sort  amounts  to  no  more  than  a  mere  license :  whether  it  be  a 
'^persoiial  Ueeme  of  pleasure,  extending  only  to  the  individual,   r^oru 
or  a  license  of  pro/U,  which  he  may  exercise  by  his  servants,   ^ 
still  it  is  only  a  license:  see  The  Duchess  of  Norfolk  v,  Wiseman, 
Year  Book,  12  H.  7,  fa  26,  and  18  H.  7,  fo.  13,  pi.  2 ;  Manwood^s 
Forest  Laws^  a  18,  s.  8,  p.  107.    2.  Assuming  this  to  be  a  profit  & 
prendre,  it  is  submitted  that  it  is  not  included  in  the  description  of 
an  interest  in  land  in  s.  68.    The  interpretation  clause,  s.  8,  provides 
that  *^  lands  ahall  extend  to  messuages,  lands,  tenements,  and  heredita- 
ments of  any  tenure."     In  Yiner's  Abridgment,   Tenure  (6),  it  is 
said,  ''Pischary  does  not  lie  in  tenure;  for,  the  soil  may  be  to  one, 
and  the  pischary  to  another,  and  then  the  lord  cannot  distrain," — 
citing  Br.  Tenures^  pi.  75,  who  refers  to  Fitzh.  Scire  Facias^  100.     An 
owner  of  tithes  was  held  not  to  be  entitled  to  compensation  under  an 
act  of  parliament  containing  similar  words:  The  King  v.  The  Com- 
missioners of  the  Nene  Outfall,.  9  B.  k  C.  875  (E.  C.  L.  B.  vol.  17), 
4  M.  &  B.  646.     Bay  ley,  J.,  there  says:  "The  85th  section  (of  the  7 « 
4  8  0.  4,  0.  Ixxxv.)  gives  the  right  to  compensation  to>  the  persons 
interested  in  the  landSf  tenements,  or  otiier  hereditaments.     The  rector 
or  vicar  is  not  interested  in  the  land  out  of  which  the  tithe  arises. 
When  the  tithe  arises,  his  interest  then  accrues.     The  owner  of  the 
soil  may,  if  he  pleases^  use  the  land  m  such  a  manner  that  it  shall 
not  produce  tithe,  and  the  rector  then  can  get  no  tithe.    He  not 
having  any  legal  interest  ixk  the  land  out  of  which  the  tithe  is  to  arise, 
in  point  of  law,  cannot  be  considered  to  have  sustained  any  injury 
by  reason  of  its  non-production.    He  has  no  right  by  law  to  insist 
upon  the  land  being-  used  in  such  a  manner  that  it  shall  produce 
tithe.    That  being  so,  he  is  not  entitled  to  compensation  under  this 
act  of  parliament."    And  Littledale,  J.,,  said :  "It  is  insisted  that  the 
right  of  the  rector  to  take  tithe  being  an  incorporeal  hereditament^ 
*he  is  entitled  to  compensation,  because  he  is  a  person  inter-  pogO 
ested  in  an  hereditament.    I  think  the*  right  of  the  rector  to  ^ 
take  the  tithe  ia  not  an  hereditament  within  the  meaning  of  that 
WQrd  in  ^his  act  of  parliament.    It  certainly  is  not  an  hereditament 
wanted  for  the  purpose  of  the  act.    It  is  true  that  he  may  have  sus«> 
tained  damage  by  reason  of  the  commissioners  having  taken  the  land 
&r  the  purposes  of  the  navigation>  and  thereby  rendered  it  incapable 
of  producing  tithe.    That  is  not  a  damage  which  the  law  considers  as 

vwlA  not  five  thfrplalntiif  aa-intMntt  io  luidt  witbia  the  meuilng  of  the  Landi  CUnsei  Conw 
MlkUUon  Ael: 

"&.  That,  if  th«  plaintiff  bad  meb  an  equitable  right  a«  afomaid,  locb  an  equitable  rigbt  if 
Bet  n  interest  in  landi  witbln  tbe  meaning  of  tbe  laid  aot : 

**€.  That  tbe  dImimttloDf  in  ralue  of  tbe  plaintiff's  legal  or  equitable  rigbt  of  sbooting  (If 
lay)  oTer  tbe  landa  taken  bj  tbe  deftndaats,  and  over  tbe  lands  not  so  taken,  are  not,  nor  if 
fitber  of  then,  aa  if^arieiia  affecting  witbin  tbe  meaning  of  the  f  aid  aet." 
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« 

constituting  any  injary  to  the  rector.  There  must  be  a  damage  accru- 
ing from  the  wrongful  act  of  another,  to  constitute  a  civil  injury.  If 
the  owner  of  the  land  had  suffered  it  to  lie  waste,  and  thereby  ren- 
dered it  incapable  of  producing  tithe,  the  rector  would  sustain  a 
damage,  and  yet  he  could  not  maintain  any  action  against  the  land- 
owner, because  the  damage  would  not  have  been  caused  by  any 
wrongful  act."  The  ordinary  test  of  the  right  to  compensation  in 
these  cases,  is,  whether,  in  the  absence  of  an  act  of  parliament,  an 
action  would  have  lain  against  the  company  for  doing  that  which 
is  complained  of:  The  Caledonian  Railway  Company  v.  Ogilvy,  2 
Macq.  229 ;  In  re  Penny  and  The  South  Eastern  Railway  Company, 
7  Ellis  &  B.  660  (E.  C.  L.  R.  vol.  90),  26  Law  J.,  Q.  B.  225;  New 
River  Company  v.  Johnson,  2  Ellis  &  Ellis  485,  29  Law  J.,  M.  C.  98. 
[Btlbs,  J. — In  The  King  v.  The  Commissioners  of  the  Nene  Outfall, 
9  B.  &  C.  884  (E-  C.  L.  R.  vol.  17),  Parke,  J.,  says,— "The  act  seems 
to  have  intended  to  provide  compensation  for  those  who  could  have 
maintained  an  action  for  the  things  done  by  the  commissioners,  if 
they  had  not  had  the  authority  of  parliament."]  Suppose  the  owner 
of  the  estate  had  himself  made  this  railway,  would  he  have  been 
liable  to  an  action  at  the  suit  of  this  plaintiff?  Many  ancient  author- 
j^Qoi-i  ities  on  the  subject  are  collected  in  Holford  v.  *Bailey,  8  Q. 
^^^J  B.  1000  (E.  C.  L.  R.  vol.  55).  8.  Then,  there  being  no  legal 
grant  of  the  shooting  and  fishing,  the  plaintiff  clearly  has  no  right 
to  compensation  under  the  statute.  He  has  by  this  instrument  no 
interest  in  any  land :  at  the  utmost,  he  has  a  right  to  invoke  the  aid 
of  a  court  of  equity  to  have  such  an  interest  conveyed  to  him.  The 
only  person  here  entitled  to  call  upon  the  company  for  compensation 
under  the  statute,  was,  the  owner  of  the  land.  The  company  could 
sot  set  up  this  agreement  in  answer  to  or  in  mitigation  of  his  claim. 
It  must  therefore  be  assumed  that  the  defendants  have  paid  Elwes 
the  full  value  of  all  that  he  has  lost,  and  full  compensation  for  all 
damage  and  inconvenience  which  he  has  sustained,  by  the  construc- 
tion of  their  railway.  It  may  be  that  a  court  of  equity  would  compel 
him  to  hand  over  to  the  plaintiff  a  portion  of  the  compensation.  In 
the  interpretation  clause  of  the  act  "  lease "  is  declared  to  compre- 
hend an  ''  agreement  for  a  lease :"  but  this  is  not  a  lease ;  it  is  a 
mere  license:  Bird  v.  Higginson,  2  Ad.  k  E.  696  (£.  C.  L.  R.  vol.  29), 
in  error,  6  Ad.  &  E.  824  (E.  C.  L.  R.  vol.  38).  In  Sweetman  v.  The 
2itetropolitan  Railway  Company,  10  Law  T.  N.  S.  156,  the  tenant 
had  a  legal  interest  at  least  as  tenant  from  year  to  year,  with  an 
equitable  interest  for  seventeen  years,  ^aving  got  compensation 
in  respect  of  the  former,  he  could  not  demand  a  second  assessment 
in  respect  of  the  latter. 

Mayd,  in  reply. — The  case  of  The  King  t;.  The  Commissioners  of 
the  Nene  Outfall  has  no  application.  The  rector  there  could  have 
had  no  action  against  the  owner  of  the  soil  for  omitting  to  cultivate  it 
Nor  is  this  like  the  case  of  Jeffryes  v.  Evans,  recently  before  the  court 
(ante,  p.  246).  Here  the  plaintiff's  right  to  go  over  a  large  portion 
of  the  land  has  been  clearly  affected  in  an  injurious  manner. 
*2821  *^RI^B>  C.  J. — I  am  of  opinion  that  our  judgment  in  this 
^  case  must  be  for  the  defendants.  The  question  raised  between 
(he  parties  is,  whether  the  plaintiff  is  a  person  entitled  to  compensa- 
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tion  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18),  in  respect  of  any  lands,  or  any  interest  therein,  which  have  been 
iDJariously  affected  by  the  execution  of  the  defendants'  works.  It 
appears  that  by  a  memorandum  of  agreement  of  the  8d  of  March, 
1862,  the  plaintiff  hired  of  one  Elwes  for  a  term  of  three  years  a  man- 
sion-house and  certain  lands  adjoining  which  were  not  affected  by  the 
defendants'  works,  and  that  he  also  hired  the  right  of  shooting  and 
fishing  over  the  whole  estate  of  Mr.  Elwes.  The  defendants  have 
taken  a  portion  of  the  last-mentioned  land,  and  have  constructed  their 
railway  upon  it;  and  the  plaintiff  insists  that  thereby  his  right  of 
shooting  is  injuriously  affected.  Now,  the  right  which  the  plaintiff 
has  under  the  memorandum  of  the  8d  of  March,  1862,  which  is  not 
under  seal,  is  a  mere  license,  and  lies  only  in  agreement.  The  mem- 
orandum conveys  to  him  no  land,  nor  any  interest  in  land,  which  could 
be  iDJuriousIy  affected  by  the  execution  of  the  defendants'  works. 
All  the  plaintiff  has  lies  in  contract  with  Mr.  Elwes.  The  great  stress 
of  the  argument  has  been,  that  the  parol  interest  which  the  plaintiff 
has  under  the  agreement  may  at  any  time  through  the  interposition 
of  a  court  of  equity  be  converted  into  an  interest  under  seal,  and 
therefore  that  the  plaintiff  has  at  least  an  equitable  interest  in  the 
Babject-matter.  But  I  am  unable  to  find  any  equitable  interest  in 
the  land.  As  to  what  may  be  the  relative  rights  of  the  plaintiff  and 
Elwes,  I  give  no  opinion, — whether  a  court  of  equity  would  compel 
the  latter  to  execute  a  grant  under  seal,  or  what  would  be  its  effect, 
is  not  a  matter  for  our  consideration.  The  right  to  specific  perform- 
ance is  ^confined  to  the  parties  to  the  contract.  This  is  clearly  r«oQo 
laid  down  by  Lord  Cottenham  in  Tasker  v.  Small,  8  Mylne  &  '- 
Gr.  63,  where  he  says :  **  It  was  argued  at  the  Bar  that  the  plaintiff 
was,  in  equity,  invested  with  all  the  rights  of  Mrs.  Small,  upon  the 
principle,  that,  by  a  contract  of  purchase,  the  purchaser  becomes  in 
equity  the  owner  of  the  property.  This  rule  applies  only  as  between 
the  parties  to  the  contract,  and  cannot  be  extended  so  as  to  affect  the 
interests  of  others.  If  it  could,  a  contract  for  the  purchase  of  an 
equitable  estate  would  be  equivalent  to  a  conveyance  of  it.  Before 
the  contract  is. carried  into  effect,  the  purchaser  cannot,  against  a 
stranger  to  the  contract,  enforce  equities  attaching  to  the  property." 
Here,  whatever  the  rights  as  between  Elwes  and  the  plaintifi)  the 
defendants  are  strangers  to  them.  They  have  come  to  the  party 
entitled  to  the  land,  and  have  compensated  him  for  the  land  they  have 
taken,  and  have  so  acquired  a  title  to  the  land  with  all  its  incidents, 
amongst  others,  a  right  to  the  birds  in  the  air  and  the  fishes  in  the 
water  thereon.  That  is  the  ground  upon  which  I  rest  my  opinion  ; 
and  it  is  sufficient  to  sustain  a  judgment  for  the  defendants.  Even  if 
the  plaintiff  had  had  an  interest  under  seal,  there  is  much  in  the  argu- 
ment of  Mr.  Bidder  to  show  that  the  company  would  not  be  liable  to 
make  compensation  to  him.  He  takes  by  his  contract  the  right  of 
shooting  if  there  be  game,  and  of  fishing  if  there  be  fish.  But  there 
28  no  contract  on  the  part  of  the  landlord  to  keep  up  the  quantity  of 
game  or  of  fish.  No  doubt  an  action  would  lie  against  Elwes,  if,  after 
having  let  the  right  of  shooting  and  fishing,  he  wilfully  did  something 
to  destroy  the  fish  or  to  prevent  the  access  of  the  game  to  the  land. 
But  no  such  question  arises  here :  and  upon  the  ground  above  men- 
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tioned,  I  am  clearly  of  opinion  that  the  claim  of  Hbjox  Bird  against 

(he  railway  company  is  unfounded. 

*2841       *  WiLLBS,  J. — I  am  of  the  same  opinion*    The  plaintiff  is  a 

-'  person  who  has  contracted  with  the  owner  of  the  soil  to  have 
for  three  years  the  exclusive  right  of  shooting  and  fishing  over  the 
land.  I  will  assume  that  he  has  done  so  by  a  valid  and  effectnal  con- 
tract. In  what  relation  does  a.  man  who  has  acquired  a  right  to  the 
exclusive  shooting  stand  with  regard  to  the  owner  of  the  land?  The 
owner  of  the  land  has  not  contracted  that  he  will  not  enjoy  the  land  in 
any  lawful  and  ordinary  way  whicn  does  not  go  directly  to  the  destroy- 
tion  of  the  game.  There  are  many  authorities  in  the  books  as  to  rights 
to  sport  over  the  land  of  another.  Mr.  Bidder,  in  his  able  argumenl^ 
has  referred  to  several  cases  in  relation  to  rights  of  fishing :  and  theie 
lure  many  more  instances  to  be  found  in  the  time  of  the  forest  laws^ 
which  are  collected  in  Com.  Dig.  Chcue,  besides  one  well-known  ease  as 
to  free-warren,  in  1  Wms.  Saund.  Whore  these  rights  existed,  there 
were  stringent  provisions  of  the  law  to  prevent  them  from  being  injit 
riously  aftected  by  the  owner  of  the  land.  But  the  books  are  wholly 
silent  as  to  one  who  has  a  mere  license  to  shoot  or  to  fish  over  another 
inan's  land,  having  any  right  to  restrain,  the  owner  of  the  soil  in  the 
ordinary  and  reasonable  use  of  it ;  always  excepting  the  malicious  or 
intentional  destruction  or  driving  off  of  the  game.  I  am  quite  at  a 
loss  to  see  how  the  fact  of  soaking  a  railroad  across,  the  land  could 
affect  the  plaintiff's  right  of  shooting  any  more  than  the  making  of 
an  ordinary  carriage  road,  or  that  it  must  necessarily  be  an  injury  in 
the  sense  of  giving  a  right  of  action.  I  am  far  from  saying  that  such 
acts  might  not  amount  to  injuria  as  well  as  damnum.  But  I  most 
protest  against  its  being  supposed  to  be  enough  to  show  a  mere  CQUr 
veyance  of  part  of  the  land  by  the  landlord  to  a  railway  company,  ia 
*2851  ^^^^^  ^  S^^^  ^^3  plaintiff  a  right  of  ^action,  even  against  bis 

^  landlord,  without  showing  some  covenant  on  the  part  of  the  latter 
not  to  disturb  or  interfere  in  any  way  with  the  game.  Assuming 
therefore,  that  the  difficulty  suggested  by  my  Lord  did  not  exist,  we 
must  not  be  supposed  to  have  intimated  an  opinion  that  the  facts  here 
stated  would  give  the  plaintiff  either  a  cause  of  action,  or  a  right  to 
claim  compensation.  I  concur  with  my  Lord  in  thinking,  for  the 
reasons  he  has  given,  that  this  claim  is  not  sustainable^ 

Byles,  J. — I  am  of  the  same  opinion :  and  my  judgment  entirelv 
reposes  upon  the  meaning  of  the  words  '*  any.  interest  in  any  lands^ 
in  the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  1845^ 
The  memorandum  of  the  Sd  of  March,  1862,  may  be  a  license, — of 
profit  as  well  as  pleasure:  but  it  conveys  to  the  licensee  no  estate: 
not  the  smallest  particle  of  an  interest  in  land  passes  to  him  under  it 
at  law.  It  is  said  be  may  go  to  a  court  of  equity  and  perfect  his 
legal  title.  I  am  not  sure  that  he  could.  I  must,  however,  confess 
Qiyself  incompetent  to  form  a  decided  opinion  on  that  subject.  Bat 
it  lies  on  the  plaintiff  to  show  that  he  could,  before  we  can  decide  in 
^is  favour  upon  the  ground  that  he  has  an  interest  in  land  either  at  law 
or  in  equity.  If  the  plaintiff  were  entitled  to  compensation,  he 
might  be  so  if  be  had  been  one  of  a  hundred  licensees.  I  desire  to 
say  nothing  to  lead  to  an  inference  that  there  is  any  other  mode  ia 
which  the  plaintiff  can  claim  a  compensation  for  what  he  has  lost; 
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It  is  enough  to  say  that  he  has  no  remedy  under  the  68th  section  of 
the  Companies  Clauses  Consolidation  Act. 
Montague  Smith,  J. — I  am  of  the  same  opinion.     I  think  the 


sporting:  but  that  right 
created :  it  never  existed  as  a  separate  subject-matter  of  property  ox 
interest  in  the  land  at  all.  To  create  such  a  right,  there  must  be  a 
4eed  under  ^eal.  Here  there  is  nothing  but  a  contract  with  the  owner 
of  the  land  that  he  will  grant  such  a  right.  It  all  lies  in  contract. 
There  is  no  hereditament  existing  here;  no  interest  which  is  severed 
from  the  ownership  of  the  land,  and  so  vested  in  the  plaintiff  as  to 
entitle  him  to  say,  that,  in  respect  of  that  interest,  as  distinguished 
from  the  ownership  of  the  lana,  he  is  entitled  to  compensation.  The 
owner  of  the  land  remain3  in  full  possession  of  all  the  rights  incident 
to  such  ownership,  subject  only  to  a  contract  to  create  this  interest. 

Judgment  for  the  defendant 

The  test  of  interest  in  land  must  be  and  yield  one-third  to  the  owner  of  the 

the  same  under  statutes  authorizing  land,  as  a  royalty.    The  exclusive  pos- 

riilroad  companies   to  take  land  on  session  of  an  acre  about  the  pits  dug  was 

making  compensation  to  the  owner,  to  terminate  on  the  abandonment  of  the 

and  under  the  Statute  of  Frauds.  experiment.     The  court  held  that  the 

The  distinction  is  between  a  license  right  was  no  part  of.  the   corporate 

aod  a  grant :  Jamieson  v.  Milleman^  thing,  which,  as  Woodward,  C.  J.,  re- 

3  Daer  (N.  Y.  1854)  255.  marked,  remained  as  perfect  after  the 

A  railroad  company  took  possession  i;ight  had  issued,  or  been  exercisedi  as 

of  laod  with  the  knowledge  of,  and  with-  before.      The  property  was  changed 

oat  objection  from,  the  owner,  and  laid  only  as  to  the  oil  taken  out  pf  the  land, 

Uieir  track  upon  it.    They  were  held  i^nd  that  is  a  chattel.     There  was  i^o 

to  haye  but  a  license,  which  was  sub-  estate  acquired  in  the  land  or  mine- 

ject  to  revocation  by  the  owner  at  any  rals ;  but  a  license  to  work  the  land 

^mcDt :  Eggleston  v.  Harlem  Bail-  for  nuqerals :  3  Smith  (Pa.  1867)  229. 

Q>ad  Co.,  35  Barb.  (N.  Y.  1859)  162.  This  decision   is  founded  on   a  case 

Thus  the  fact  that  the  exercise  of  which  contained  a  similar  license  to 

the  license  requires  a  permanent  occu-  sever  coal  from  the  land  and  take  it 

pation  of  the  land  does  not  convert  the  away :  Johnstown   Iron  Co.  v.  Cam- 

Koense  into  a  grant,  or  repeal  the  Sta-  bria  Iron  Co.,  8  Casey  (Pa.  1858)  241. 

tnte  of  Frauds :  Id.      Lowrie,  C.  J.,  But  if  the  right  be  exclusive  to  dig, 

euiously  determined  that  a  perpetual  take,  and  carry  away  all  the  coal  in  the 

light  to  enter  on  one  tract  of  land  and  land,  and  the  price  for  the  grant  is  an 

cut  timber  for  the  purpose  of  keeping  entire   sum,   this  carries  the  corpu,g: 

fences  on  another   in  repair,  which  Caldwell  v.  Fulton,  7  Id.  (1858)  475. 

voald  ordinarily  be  considered  an  ease-  Where  one  had  an  exclusive  right, 

mont,  was  a  license,  and  as  such  revor  granted  by  deed,  to  dig  pita  and  sin)c 

cable,   but    nevertheless  within    the  wells  on  the  lands  of  the  defendant  in 

Statute  of  Frauds:  Teakle  v.  Jacob,  order  to  explore  for  mineral  oil,  and 

9  Casey  (Pa.  1859)  876.  agreed  to  buy  the  land  if  oil  was  dia- 

In   Funk  v.  Haldeman,  the  right  covered,  his  interest  was  decided  to  be 

granted  was  to  explore  for  oil,  and  if  a  personal  license :  Dark  v.  JohosoDi 

it  vas  discovered,  to  take  two-thirds,  6  Am.  Law  Reg.  N.  S.  (Pa.  1867)  548. 
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CATER  v.  WOOD.    June  8. 

1.  The  plaintiff  boaght  of  the  defendant  "the  kowthold furniture,  fixture,  utennU  is  tradtf** 
Ao.|  of  a  pnblto-hoaie,  "  as  per  inventory  telcen  by  W.  W./'  for  362^,  npon  a  representation  by 
the  defendant  that  the  receipts  of  the  house  were  80^  per  month,  which  representation  tamed 
out  to  be  false.  In  an  action  for  this  misrepresentation!  the  declaration  alleged  the  egieement 
to  be  for  the  purchase  of  the  goodunll,  furniture,  fixtures,  Ac. : — Held,  that  the  deelantion 
lubstantially  stated  the  true  nature  of  the  agreement,  and  that,  at  all  events,  the  court  would, 
if  necessary,  amend  it 

2.  The  court  has  power,  under  the  222d  section  of  the  Common  Law  Procedure  Act,  1852,  to 
amend  the  record,  where  leave  to  move  to  enter  a  verdict  is  reserved,  notwithstanding  the  jad^ 
at  the  trial  expressly  refuses  to  allow  an  amendment  or  to  reserve  leave  to  amend. 

This  was  an  action  for  a  false  and  fraudulent  representation  on  the 
sale  of  a  public-house. 

The  declaration  stated  that  the  defendant  possessed  a  public-honse 
and  premises  called  the  Gibraltar,  situate  at  Boxley,  in  the  county  of 
Kent,  and  there  carried  on  the  business  of  a  publican  and  licensed 
*S871  ^^io^^A^l^^  ^^^  ^^^  there  had  certain  furniture,  &c.,  and  that 
^  he  the  defendant,  with  intent  to  deceive  and  defraud  the  plain- 
tiff, falsely  and  deceitfully  represented  to  the  plaintiff  and  induced 
him  to  believe  that  his  the  defendant's  trade  was  much  more  exten- 
sive than  it  really  was,  more  particularly  in  this,  that  the  business 
was  worth  80Z.  per  month,  and  oy  means  of  the  said  false  and  deceit- 
ful representation  induced  the  plaintiff  to  enter  into  an  agreement 
whereby  the  plaintiff  agreed  to  give  the  defendant  200Z.  and  62L  for 
the  goodwill  of  the  said  trade,  and  for  the  purchase  of  the  furniture, 
fixtures,  &c.,  and  to  pay  for  stock  in  trade  «not  more  than  25L ;  that 
the  plaintiff  paid  the  262^.,  and  entered  and  paid  252.  Ids.  8d.  for  the 
stock  in  trade;  whereas  in  truth  the  defendant's  business  was  worth 
much  less  than  801,  per  month,  as  the  defendant  well  knew;  and  by 
reason  of  the  premises  the  said  trade  was  and  is  wholly  useless  to  the 
plaintiff,  and  the  plaintiff  incurred  divers  losses  on  the  said  business, 
and  had  been  put  to  divers  costs  in  the  execution  of  the  said  agree- 
ments and  in  the  discovery  of  the  aforesaid  fraud  of  the  defendant,  and 
in  the  moving  of  his  goods,  &c.,  and  had  been  deprived  of  the  benefit 
of  the  use  of  the  money  so  spent,  and  his  interest  in  the  said  public- 
house  was  of  no  value  to  the  plaintiff,  and  the  plaintiff  was  otherwise 
damnified :  Claim,  5002. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 
The  cause  was  tried  before  Pollock,  C.  B.,  at  the  last  Spring  Assizes 
at  Maidstone.    A  witness  who  negotiated  the  purchase  of  the  busi- 
ness on  behalf  of  the  plaintiff,  proved  the  representation  as  to  the 
value  of  the  business  as  alleged  in  the  declaration,  and  other  witnesses 
,  proved,  that,  instead  of  802.  per  month,  the  takings  did  not  average 
,  102.     The  written  agreement  was  put  in,  when  it  appeared  to  be  only 
♦oftfti  ^^   agreement   *for  the  sale  of    "the   household   furniture, 
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fixtures,  utensils  in  trade,  &c.,  as  per  inventory  taken  by  Wil- 


liam Wood,"  no  mention  whatever  being  made  of  "goodwill." 

It  was  thereupon  submitted  on  the  part  of  the  defendant  that  there 
was  nothing  to  go  to  the  jury,  all  the  defendant  agreed  to  sell  being 
certain  specified  articles. 

The  Lord  Chief  Baron,  yielding  to  the  objection,  directed  a  non- 
suit, reserving  to  the  plaintiff  leave  to  move  to  enter  a  verdict  for 
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100/.  damages,  but  declining  to  amend  the  record,  or  to  leave  it  to  the 
court  to  do  80. 

The  Hon.  Q.  Denman,  Q.  C.  in  Easter  Term  last,  accordingly 
obtained  a  rale  nisi  to  enter  a  verdict  for  the  plaintiff  for  100/.,  on 
the  ground  that  there  was  evidence  to  go  to  the  jury  in  support  of 
the  declaration  either  in  its  present  form,  or  to  be  amended  by  the 
court  under  the  222d  section  or  the  Common  Law  Procedure  Act,  1852. 

Sir  G.  Honyman  now  showed  cause. — The  declaration  in  substance 
charges,  that,  by  means  of  a  fraudulent  and  deceitful  representation, 
the  defendant  induced  the  plaintiff  to  purchase,  amongst  other  things, 
the  "goodwill"  of  the  public-house  in  question.  The  agreement' 
which  was  put  in  makes  no  mention  of  goodwill.  It  is  an  agreement 
specifically  for  certain  household  furniture,  fixtures,  utensils  in  trade, 
&c.,  as  per  inventory.  The  plaintiff  purchased  these  very  things. 
Does  the  use  of  the  word  "  fixtures  "  import  goodwill  ?  [Bylks,  J.— 
Does  the  agreement  import  that  the  purchaser  shall  sell  beer  on  the 
premises  in  question,  or  the  vendor?]  The  purchaser,  no  doubt. 
But,  suppose  the  defendant  had  opened  a  beer-shop  next  door  to 
*the  Gibraltar,  would  he  have  been  liable  to  an  action  ?  [Byles,  r^nog 
J. — ^This  is  not  an  action  ex  contractii,  but  ex  delicto.  Willes,  ^ 
J. — All  difficulty,  if  any  there  be,  may  be  cured  by  an  amendment 
of  the  declaration,  by  setting  out  the  agreement  in  its  terms.]  The 
Lord  Chief  Baron  expressly  declined  to  reserve  to  the  plaintiff  leave 
to  amend.  [WiLLKS,  J. — He  could  not  restrain  the  general  power  of 
the  court  to  amend,  under  the  222d  section  of  the  Common  Law 
Procedure  Act,  1852,  where  leave  to  move  is  reserved.] 

Denman,  Q.  C,  and  Willoughby,  were  not  called  upon  to  support 
the  rule. 

Eble,  C.  J. — I  am  of  opinion  that  the  rule  should  be  made  absolute 
to  enter  a  verdict  for  the  plaintiff  for  100/.  It  appeared  that  the 
plaintiff  entered  into  an  agreement  with  the  defendant  whereby  the 
former  was  to  pay  to  the  latter  262/.  on  his  delivering  up  to  him  the 
possession  of  the  public-house  and  premises,  together  with  the  house- 
hold furniture,  fixtures,  utensils  in  trade,  &c.,  as  per  inventory  taken 
b7  William  Wood.  It  also  appeared  that  the  262/.  was  paid,  and  the 
plaintiff  let  into  possession;  and  it  appeared  upon  the  evidence,  and 
was  found  by  the  jury,  that  the  defenaant  represented  the  takings  of 
the  public-house  to  be  80/.  per  month,  and  that  that  representation 
was  fraudulent  and  untrue.  The  evidence  was,  that  the  defendant 
falsely  and  fraudulently  represented  the  value  in  respect  of  the  busi- 
ness carried  on  upon  the  premises,  when  bargaining  for  a  sale  of  the 
fixtures  and  utensils  in  trade  therein.  There  can.be  no  doubt  that 
an  action  will  lie  against  him  for  that.  It  is  true,  the  word  '' good- 
will'' is  not  found  in  the  agreement  which  was  drawn*  up  embodying 
the  terms  of  the  contract  between  the  parties.  There  could  be  no 
difiiculty  in  ^framing  a  declaration  which  would  be  unobjec-  r*ooo 
tionable  upon  this  contract.  I  incline  to  think  this  declaration  ^ 
good  as  it  now  stands.  But,  at  all  events,  the  case  is  one  in  which  the 
court  has  power  to  amend,  and  in  which  we  ought,  if  it  were  necessary, 
to  exercise  it. 

The  rest  of  the  court  concurring, 

Bule  absolute. 
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MOAKES  V.  NIOOLSOK    J%  81. 

1.  Coali  wef^  sold  At  Hull,  and  ihipped  on  boaid  a  Tcrael  obartered  hj  tbe  hhym,  to  be  piid    . 
for  io  easb  againit  bill  of  lading  in  tbo  badds  of  tbo  MUer's  agent  in  London : — ^Held,  thet  do 
property  passed  to  tbe  buyer  until  tbe  condition  was  fallllled,  and  that»  tbe  price  being  nopaidf 
tbe  seller  was  entitled  to  intercept  tbe  delirery. 

t.  Heidi  also,  that  a  tblrd  person,  wbo  bad  agreed  witb  tbe  rendee  to  parsbase  tbe  coals  of 
fafm,  by  a  verbiil  contnet  entered  into  before  tbe  qnanti^  iriM  ascertained  and  shipped,  eottM 
be  in  no  better  position  than  tbe  original  rendee. 

Tms  was  an  action  of  trover.  The  declaration  stated  that  the 
'defendant  cou verted  to  his  own  use  and  wrongfully  deprived  the 
plaintiff  of  the  possession  of  his  goods,  to  wit,  coals,  and  thereby  the 
plaintiff  was  hindered  and  prevented  from  performing  a  contract 
which  he  had  made  with  a  certain  firm  trading  under  the  style  of 
Daniel  Barker  &  Co.  for  the  delivery  to  them  of  the  said  coals  for  a 
oertain  price :  and  the  plaintiff  being  unable  by  reason  of  the  premises 
to  deliver  the  said  coals  to  the  said  Daniel  Barker  &  Co.,  had  become 
ftnd  was  liable  to  make  the  said  Daniel  Barker  &  Co.  compensation 
for  the  plaintiff^s  breach  of  the  said  contract ;  and  the  plaintiff  had 
lost  all  the  profits  which  he  would  have  made  had  he  performed  the 
same :  Claim,  260Z. 

The  defendant  pleaded, — first,  not  guilty, — secondly,  that  the  said 
goods  were  not,  nor  were  nor  was  any  of  them,  or  any  part  thereof, 
the  plaintiff's,  as  alleged.    Issue  thereon. 

*2911  *The  cause  was  tried  before  Keating,  J.,  at  the  first  sitting  at 
^  Westminster  in  Easter  Term  last.  The  facts  were  as  follows: — 
The  plaintiff  is  a  coal-broker  and  ship-agent,  and  the  defendant  a  ship 
and  insurance-broker,  both  carrying  on  business  in  London.  The  action 
Was  brought  to  recover  129Z.  I85.  QdL,  the  value  of  170  tons,  8  cwt., 
of  South  Yorkshire  steam-coal,  which  had  been  seized  and  converted 
by  the  defendant,  acting  as  the  agent  of  one  Josse,  of  Grimsby,  coal- 
agent,  und^r  the  following  circumstances : — 

On  the  9th  of  December,  1864,  one  Pope,  a  coal-merchant  in  Lon- 
don, who  was  then  at  Hull,  agreed  with  Josse,  then  also  at  Hull,  for 
the  purchase  of  a  cargo  of  steam-coal,  to  be  shipped  on  board  a  screw 
steamship  called  The  Isle  of  Arran,  which  had  been  chartered  by 
Pope.    The  following  is  a  copy  of  the  charter-party : — 

"  Hull,  December  9th,  1864. 

"  It  is  this  day  mutually  agreed  between  R.  T.  Dails  &  Co.,  agents 
to  the  owners  of  the  Isle  of  Arran,  of  138  tons  gross  register,  and  SO 
horse-power,  or  thereabouts,  and  F.  Pope,  coal-merchant,  Limehouse, 
London,  that  the  first-named  party  is  to  let,  and  the  second-named 
party  is  to  hire,  the  above-named  steamship  for  the  space  of  three 
calendar  months,  reckoning  from  the  day  on  which  she  is  delivered 
over  to  the  charterer  at  Goole,  10th  December,  1864,  in  a  perfectly 
good  and  efficient  state ;  and  to  be  by  charterer  or  assigns  employed 
tor  the  conveyance  of  lawful  merchandise,  as  follows, — Between  good 
and  safe  ports  on  the  east  coast  of  England,  not  north  of  Newcastle 
or  Wark worth  Harbour:  it  being  agreed  that  no  salt  or  other  injuri* 
ous  cargoes  affecting  iron  vessels  be  shipped.  And  in  consideration 
of  these  premises,  it  is  agreed  that  the  said  ownen.  shall  receive  from 
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F.  Pope  as  charterer,  for  the  hire  and  service  of  the  said  *steam-  r«ooo 
ship,  at  the  rate  of  501  for  every  fourteen  days,  which  pay  ^ 
shall  commence  from  such  day  on  which  the  steamer  be  placed  at  the 
charterer's  disposal  as  above,  and  be  made  in  the  following  manner, 
—every  fourteen  days  in  advance,  in  cash ;  the  first  fourteen  daW 
hire  to  be  paid  in  cash  on  signing  this  charter.  And  it  is  hereby 
agreed  between  the  contracting  parties,  that  the  charterer  is  to  find 
the  crew  and  engineefs^  pay  their  wages,  victualling.  The  char- 
terer will  have  to  find  coals,  oils,  tallow,  and  waste,  port-charges  and 
pilotage,  labourage  loading  and  discharging,  light  and  dock  dues,  and 
all  expenses  appertaining  to  the  cargo  he  may  put  on  board.  The 
owners  are  bound  to  keep  the  vessel  and  engines  in  perfect  ordef 
daring  the  period  in  which  she  is  employed  by  the  charterer:  but,  if 
any  damage  should  occur  either  to  the  ship  or  machinery,  which  may 
occapy  more  than  forty-eight  hours  to  repair,  the  time  so  occupied 
▼ill  be  allowed  by  the  owner  in  due  proportion  to  the  charter  money 
stipulated  ;  and  the  captain  and  engineer's  certificate  jointly  shall  he 
satisfactory  evidence  as  to  the  time  occupied  in  repairing;  but,  should 
the  vessel  be  driven  into  port  or  to  an  anchorage  by  stress  of  weather, 
or  from  any  accident  to  the  cargo,  such  detention  or  loss  of  time  shall 
be  at  the  charterer's  risk  and  expense.  If  the  vessel  should  either  be 
delivered  or  occupied  by  the  charterer  three  days  previous  to  or  after 
the  expiration  of  the  stipulated  period,  such  time  to  be  allowed  for  at 
the  rate  of  hire  above  named.  The  acts  of  God,  Queen's  enemies, 
fire,  and  all  and  every  other  danger  and  accidents  of  machinery,  or 
of  the  seas,  rivers,  or  navigation,  of  whatever  nature  and  kind,  always 
excepted.  Should  any  difference  of  opinion  arise  between  the  parties 
to  this  contract,  either  in  principle  or  detail,  the  same  to  be  referred 
to  arbitration  to  two  competent  parties,  one  to  *be  chosen  by  r^oog 
each  contracting  party,  with  power  to  call  in  a  third  person  as  '- 
referee ;  the  majority  of  opinions  hereafter  to  be  final  and  binding. 
The  owner  to  have  a  lien  upon  all  freight  and  cargo  for  any  hire  that 
may  be  in  arrear.  And,  in  the  event  of  the  said  hire  not  being  paid 
as  above,  it  is  agreed  that  the  owners  or  their  agents  shall  have  the 
power  of  taking  possession  of  the  said  steamer  and  terminating  this 
charter-party,  but  still  holding  the  charterers  liable  for  the  said  hire 
of  60/.  for  every  fourteen  days.  Penalty  for  non-performance  of  this 
charter,  estimated  damages.  It  is  further  agreed  that  the  usual  com* 
mission  of  &  per  cent,  on  this  charter-party  is  due  by  the  owners  to 
B.  T.  Dails  k  Co.,  on  signing  hereof.  The  captain  and  engineers  ta 
be  appointed  by  the  owners  or  their  agent,  but  to  be  paid  by  the  char* 
terer  at  current  wages.  R.  B.  Dails  &  Co." 

The  Isle  of  Arran  proceeded  to  Grimsby,,  and  was  loaded  by  Josse 
with  the  coals  in  question ;  and  on  the  20th  of  December  Pope  received 
in  London  the  following  letter,  invoice,  and  bill  of  lading: — 

"  Anglo  French  Transit  Company, 

"  Boyal  Dock  Chamber,  Grimsby. 

*'  19th  December,  1864. 

"Dear  Sir,^*-The  I^e  of  Arran  is  loaded,  and  will  sail  during  the 
night.  I  shall  telegraph  you  her  sailing  in  the  morning.  I  enclose 
oopy  of  the  account,  232.  8«.  id.  expenses^  and  93i.  15«.  lid.  amount 
of  invoice.  H.  Josss." 
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"  OrimBby,  December  19,  1864. 
*'  Mr.  F.  Pope,  London,  to  H.  Joese,  Dr. 

'<  To  170  tons,  8  owt  best  S.  T.  steam-coal,  at  9/9     .        .       .       .        S3    1    5 
"  To  22  tons  "  <*     ship's  use    .        .        .        .        10  14   6 

£93  15  U 


*2941       *"  ^*  Worms,  represented  ) 

J  by  H.  Josse,  Great  Grimsby.  J  Shipped  in  good  order  and  well 
conditioned  for  Mr.  H.  Worms,  by  Mr.  H.  Josse,  as  agent,  in. and  upon 
the  good  ship  called  The  Isle  of  Arran,  whereof  is  master  for  this  pre- 
sent voyage  G.  Hailstone,  and  now  riding  in  the  dock  Grimsby,  and 
bound  for  Gravesend,  170  tons,  8  cwt.,  equal  to keels  of  steam- 
coals,  being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  the  lijce  good  order  and  well  conditioned  at  the  aforesaid 
port  of  Gravesend  (the  act  of  God,  the  Queen's  enemies,  piracy,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  of  whatever  nature  or  kind  soever  excepted)  unto  Mr.  F, 
Pope  or  order,  on  being  paid  freight  and  demurrage  for  the  said  coals 
as  per  charter-party,  with  primage  and  average  accustomed.  In  wit^ 
ness  whereof  the  master  or  purser  of  the  said  ship  hath  affirmed  to 
three  bills  of  lading,  all  of  this  tenor  and  date,  the  one  of  which  three 
bills  being  accomplished,  the  other  two  to  stand  void. 

"  Great  Grimsby,  December  19,  1864. 

"  Georgb  Hailstoxk." 

One  only  of  the  three  bills  of  lading  was  stamped,  and  that  was 
retained  by  Josse :  the  second  was  transmitted  to  Pope ;  and  the  third 
was  subsequently  forwarded  to  the  defendant. 

The  Isle  of  Arran  arrived  at  Gravesend  with  the  coals  on  board^on 
the  7th  of  January,  1865,  when  the  captain  was  served  with  the  follow- 
ing notice : — 

"  5,  Jeffry's  Square,  St.  Mary's  Axe, 
"  2d  Januarv,  1865. 

"  To  the  master  of  the  steam-ship  called  the  Isle  of  Arran,  and  to 
the  owners  of  the  said  vessel,  and  to  any  others  whom  it  doth  or  may 
concern : 

♦2951  *  "^^  agent  duly  authorized  for  and  on  behalf  of  Mr.  ♦Henry 
J  Josse,  of  Great  Grimsby,  merchant,  the  seller  of  the  cargo  of 
coals,  say  178  tons  of  coals  shipped  per  the  said  ship  Isle  of  Arran,  at 
Grimsby  aforesaid,  for  Gravesend,  I  do  hereby  give  you  and  each  of 
you  notice  that  Mr.  F.  Pope,  of  London,  merchant  or  wharfinger,  the 
buyer  of  the  said  cargo,  has  not  paid  the  price  of  the  said  goods  in 
cash  according  to  his  contract,  although  payment  thereof  has  been 
lawfully  demanded,  and  by  reason  of  the  premises  the  said  F.  Pope 
must  be  deemed  to  have  stopped  payment:  And  on  behalf  of  the  said 
Henry  Josse  I  do  hereby  stop  the  said  goods  in  transitu ;  and  I  here- 
by demand  and  require  of  you  to  deliver  the  said  goods  to  the  said 
Henry  Josse  or  to  me  on  bis  behalf,  and  to  no  other  person  or  persona. 

"  W.  NicoLsoy." 
•  In  consequence  of  the  receipt  of  this  notice,  the  captain  of  the  Isle 
of  Arran  refused  to  deliver  the  coals  to  Pope  or  to  the  plaintiff,  to 
whom  Pope  had  sold  them  on  the  12th  of  December,  and  who  pro- 
duced to  him  the  copy  bill  of  lading  endorsed  by  Pope.    Subsequently 
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the  cargo  was  unshipped  by  the  defendant ;  whereupon  this  action 
was  brought. 

Josse  swore  that  he  sold  the  coals  to  Pope  for  cash  against  bill  of 
lading,  to  be  delivered  by  him.  in  London.  Pope,  who  was  called  as 
a  witness  on  behalf  of  the  plaintiff,  swore  that  the  sale  was  at  a  credit 
of  thirty  days:  but,  on  his  cross-examination,  he  admitted  that  he  had 
not  paid  any  part  of  the  money,  and  that  he  was  on  the  eve  of  bank-, 
roptcy. 

On  the  part  of  the  plaintiff  it  was  contended  that  the  coals  having 
been  delivered  on  board  a  vessel  chartered  by  the  buyer,  the  property 
thereby  passed  to  him,  and  that  the  transit  was  hi  an  end  on  the 
arrival  of  the  vessel  at  Gravesend. 

On  the  other  hand,  it  was  submitted,  that,  regard  *being  had  rttogg 
to  the  terms  of  the  contract,  no  property  would  pass  to  Pope  ^ 
until  the  arrival  of  the  cargo  at  Oravesend  and  payment  of  the 
price ;  and  that  the  shipment  of  the  coals  on  board  the  Isle  of  Arran, 
though  chartered  by  him,  (a)  was  not  a  delivery  to  Pope,  so  as  to  vest 
the  coals  in  him  as  owner. 

It  was  left  to  the  jury  to  say  what  were  the  terms  of  the  contract. 
They  found  that  the  sale  was  for  cash  against  bill  of  lading  in  the 
haods  of  the  seller's  agent  in  London. 

A  verdict  was  thereupon,  by  the  direction  of  the  learned  judge, 
entered  for  the  plaintiff  for  1S6Z.  8^.,  leave  being  reserved  to  the 
defeudant  to  move. 

Hawkins,  Q.  C,  accordingly,  in  Easter  Term  last,,  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendant,  on  the  grounds,  tbat,  upon 
the  facts  admitted  and  proved,  the  defendant  was  entitled  to  the  ver- 
dict, that  the  defendant  had  a  right  to  stop  the  coals  in  transitu,  and 
that  neither  Pope  nor  the  plaintiff  had  any  right  to  the  property  and 
possession  of  the  coals  at  any  time  before  this  action  was  brought. 

Keane^  Q.  C,  and  Barnard,  now  showed  cause. — There  was  a  comr 
plete  delivery  of  the  coals  to  Pope  when  they  were  delivered  on  board 
the  vessel  chartered  by  him.  The  Isle  of  Arran  was  demised  to  Pope  t 
the  transit  therefore  was  at  an  end  when  the  coals  were  shipped.    The 

Eroperty  and  the  possession  had  both  passed,  and  the  vendor  could 
aveno  right  to  intercept  them.  [Willes,  J. — The  coals  were  ddi- 
vered  subject  to  a  condition  that  the  property  was  not  to  pass  until 
payment]  The  answer  to  that  is,  that  they  were  delivered  on  board 
the  bayer^s  vessel,  to  one  who  was  the  buyer^s  servant,  the  document 
of  title  ♦being  made  out  in  his  name.  [  Willks,  J. — They  were  r»oft7 
pat  on  board  under  a  contract  made  under  such  circumstances  '- 
that  it  was  no  contract  at  all.]  The  vendor  might,  no  doubt,  as  in 
Tamer  v.  The  Trustees  of  the  Liverpool  Docks,  6  Exch.  543,  have  ao 
framed  the  bill  of  lading  as  to  reserve  to  himself  the  jus  disponendi ; 
bat  he  has  not  taken  that  precaution.  In  Joyce  t;.  Swann,  17  C.  B. 
81,  it  was  held,  that,  where  from  all  the  facts  it  may  fairly  be 
inferred  that  it  was  the  intention  of  the  seller  to  pass  the  property  in 
goods  shipped  to  order,  the  mere  circumstance  of  the  bill  of  lading 
being  taken  in  the  name  of  the  seller,  and  remaining  unendorsed,  wiU 
not  prevent  its  passing.  Here,  every  act  of  the  seller  is  inconsistent 
nith  what  the  defendant  now  contends.    [Willes,  J. — Joyce  v.  Swann 

(a)  8«e  Falk  «.  Fletcher,  IS  C.  B.  N.  S.  403  (E.  C.  L.  R.  voL  lU). 
C.  B.  K.  8.,  VOL,  XIX. — 13 


287  HOAKES  «.  NIGOLSON.    T.  T.  1865. 

kardly  touches  this  oase.  Here,  the  goods  were  absolutely  delivered 
to  the  buyer,  and  vested  in  him,  unless  the  words  "  payment  against 
bill  of  lading  in  the  hands  of  my  aeent  in  London"  created  a  condition 
aubseqaent,  by  which  in  default  of  payment  the  coals  were  to  revest 
In  the  seller.]  There  is  nothing  here,  it  is  submitted,  which  could 
Amount  to  a  condition  subsequent.  It  would  be  manifestly  unjast  to 
allow  the  defendant,  who  has  pot  Pope  in  a  position  to  pass  himself 
off  as  the  true  owner  of  the  coals,  to  turn  round  and  claim  them  against 
a  bonfi  fide  purchaser  from  Pope. 

J.  A.  Rtissell,  and  TTiesiger,  in  support  of  the  rule. — The  contrast 
under  wliich  the  coals  were  put  on  board  the  Isle  of  Arran,  was,  that 
they  should  be  paid  for  in  cash  against  the  bill  of  lading ;  and  the 
only  bill  of  lading  now  in  question  is  that  which  was  retained  by  the 
seller  and  transmitted  to  his  agent  in  order  to  get  the  cash  in  pursu- 
ance of  the  terms  of  that  contract.  The  result  is,  either  that  the 
^2981  P^^P^^^y  ^^  ^^®  coals  *never  vested  in  Pope  at  all,  or  vested 
^  only  subject  to  the  condition  that  it  should  re- vest  in  the  seller 
on  non-periPormance  of  the  condition.  Until  Pope  obtained  the  stamped 
bill  of  lading,  he  could  acquire  no  property  at  all.  The  finding  of 
the  jury  concludes  the  matter.  If  the  plaintiff  chose  to  deal  with 
Pope  in  the  absence  of  the  only  document  that  could  give  him  title, 
he  must  take  the  consequences.  He  cannot  be  in  any  better  position 
in  regard  to  title  than  Pope  himself  stood  in.  In  the  cases  relied  on 
for  the  plaintiff,  the  bill  of  lading  had  been  handed  over ;  here  it  was 
retained.  [Erls,  C.  J. — The  plaintiff  bought  without  a  bill  of 
lading  ?]  He  bought  on  the  12th  of  Deceml^r.  The  bill  of  lading 
was  dated  the  19th.  Whether  or  not  the  property  vests  in  the  buyer 
in  all  cases  depends  upon  the  terms  of  the  contract :  see  Wilmshurst 
V.  Bowker,  2  M.  &  G.  792  (E.  C.  L.  R.  vol.  40).  8  Scott  N.  it.  272  (in 
error,  7  M.  &  G.  882  (E.  C.  L.  fi.  vol.  49),  8  Scott  N.  R.  571);  Brandt 
V.  Bowlby,  2  B.  &  Ad.  982  (E.  C.  L.  R.  vol.  22);  Browne  v.  Hare,  4 
Hurlst  k  N.  822 ;  Blackburn's  Contract  of  Sale  185.  Here,  the 
terms  of  the  contract  clearly  negative  the  passing  of  any  properly 
until  the  price  was  paid  and  the  bill  of  lading  handed  over.  [Willss^ 
J.,  referred  to  Smith's  Mercantile  Law,  6th  edit  464  et  seq.,  where  the 
authorities  are  discussed.] 

Erls,  C.  J. — I  am  of  opinion  that  the  rule  to  enter  the  verdict  for 
the  defendant  should  be  made  absolute.  Moakes  brings  his  action  on 
the  ground  that  the  property  in  the  cargo  of  coals  seized  by  the 
defendant  belonged  to  him.  It  appears  that  the  coals  were  sold  by 
Josse  to  Pope,  and  by  Pope  to  Moakes.  One  material  question  yb, 
whether  Moakes  could  have  any  better  title  to  the  coals  than  Pope 
had.  I  think  not  That  is  undoubtedly  not  clear  as  a  general  pro- 
position; because,  if  Josse  had  so  dealt  with  Pope  as  to  put  him 
*2991  *^^  ^^^  position  of  an  ostensible  owner,  by  intrusting  him 
^  with  the  documents  of  title,  it  might  be  that  Moakes  might 
liave  acquired  a  title  to  the  coals  though  his  vendor  Pope  had  none. 
But  no  such  point  can  arise  here,  because  by  the  terms  of  the  con* 
tract  it  was  distinctly  understood  between  Josse  and  Pope  that  the 
property  in  the  coals  was  only  to  vest  in  the  latter  upon  the  payment 
oy  him  of  cash  againat  the  bill  of  lading;  and  this  condition  never 
was  complied  with.    This  bwig  so,  whilst  the  coals  remained  an 
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mnaeertained  quantity,  Moakes  enters  into  a  contract  with  Pope, 
tinder  which  in  my  opinion  he  took  precisely  the  same  title  as  Pope 
had  as  between  him  and  Josse.  The  sole  question  therefore  is,  what 
was  the  intention  of  the  parties?  The  property  could  not  pass  out  of 
Josse  nnless  there  was  a  sale  by  him  with  the  intention : that  the. pro > 
party  should  pass  to  the  vendee.  Now,  it  was  clearly  the  intention 
of  Josse, — ana  the  jury  have  so  found, — ^to  retain  the  property  until 
his  agent  in  London  should  receive  the  cash  against  the  bill  of  lading. 
If  that  was  the  clear  intention  of  Josse,  the  property  did  not  pass. 
That  this  was  thd  contract,  is  clear  from  the  correspondence.  Thr, 
delivery  of  the  coals  on  board  a  ship  chartered  by  P-ope  has  noeffei^t 
whatever  in  passing  the  property.  If  the  intention  was  that  the  ship 
should  be  regarded  as  the  warehouse  of  Josse  until  the  happening  of 
the  event  contemplated,  viz.  the  payment  of  the  price,  the  putting  the 
coals  on  board  did  not  alter  the  position  of  the  contracting  parties. 
At  the  time  Moakes  made  his  contract  with  Pope,  there  had  been  no 
delivery,  and  no  bill  of  lading  existed.  He  therefore  cannot  say  that 
he  was  misled  by  Pope's  being  permitted  to  hold  himself  out  as  the 
true  owner.  Upon  the  whole,  therefore,  I  think  no  property  passed 
to  Pope,  and  that  the  now  plaintiff  cannot  be. in  a  better  positiop  than 
Pope. 

*Bylss,  J.(a) — I  am  of  the  same  opinion.  I  must  confess  I  r«QQQ 
had  at  first  entertained  aome  doubt,  because  I  thought  the  sale  '- 
to  the  plaintiff  took  place  after  the  shipment  and  after  the  bill  of 
lading  had  been  handed  to  Pope.  But  it  turns  out  that  that  is  not 
80.  The  coals  in  question  were  not  loaded,  nor  even  distinguished 
from  the  rest  of  the  coals  in  the  vendor's  yard.  It  :i8  plain,  there- 
fore, that  no  property  passed  at  the  time  of  the  sale.  And  it  would 
seem  from  the  cases  cited  that  none  passed  at  the  time  of  the  ship- 
ment. The  putting  the  coals  on  board  the  Isle  of  Arran  was  clearly 
not  intended  by  the  parties  to  be  a  delivery  so  as  to  vest  the  property 
in  the  vendee.  According  to  the  evidence  and  the  finding  of  the 
jury,  the  captain  was  a  sort  of  supercargo ;  the  goods  were  not  to 
become  the  property  of  Pope  until  the  conditions  of  the  contract  were 
aatisfied.  Apart  from  the  representations  of  the  vendor,  therefore,  it 
is  plain  that  the  plaintiff  could  have  no  property  in  the  coals.  The 
ease  appears  to  me  to  be  perfectly  clear  and  free  from  doubt. 

Keating,  J.— ^I  am  of  the  same  opinion.  The  course  adopted  by 
the  vendor  to  retain  the  property  in  the  coals  and  the  control  over 
them,  was  undoubtedly  somewhat  slovenly  and  unbusiness-like.  Bat 
tiiat  his  intention  was  that  the  property  in  the  coals  should  not  pass 
to  the  vendee  until  payment,  is  clear  beyond  all  question.  The  find- 
ing upon  that  is  quite  in  accordance  with  the  evidence.  That  being 
80,  nothing  which  took  place  afterwards  has  at  all  altered  the  rights 
of  any  of  the  parties.  I  characterize  the  proceeding  as  alovenly  and 
unbusiness-like,  because  circumstances  might  have  ooeurred  which 
tnight  have  placed  the  vendor  in  a  precarious  position  as  to  the 
property  in  the  coals ;  for,  though  he  may  have  supposed  he  r«gQi 
amply  secured  himself  by  stamping  only  one  of  the  bills  of  ^ 
lading  and  retaining  that  one  in  his  own  possession,  yet,  -if  the 
unstamped  bill  of  lading  which  was  transmitted  to  Pope  had  been 

(a)  WUlM,  J.,  had  gom  «>  Ohambwt. 
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produced  to  the  plaintiff  at  the  time  he  bought  the  cargo,  and  the 

Elaintiff  had  acted  upon  it,  a  (question  would  have  arisen  which  might 
ave  placed  the  defendant's  right  in  some  jeopardy.  But,  at  the  time 
the  plaintiff  bought  and  paid  for  the  coals,  the  subject-matter  of  the 
contract  had  not  been  ascertained.  Bule  absolute. 


M'CALL  V.  TAYLOR.    May  27. 

Held,  that  an  instroment  in  following  form, — «  Four  months  after  date  pay  to  my  order  the 
fnm  of  three  hnndred  pounds,  for  value  reoeired,"  addressed  to  and  formally  aecepted  by  the 
defeodant,  but  hariog  no  date  and  no  drawer's  name, — was  neither  a  bill  of  ezehange  nor  a 
promissory  note. 

This  was  an  action  upon  an  instrument  in  the  following  form, 
which  was  declared  on  as  a  bill  of  exchange  and  also  as  a  promissory 
note : — 

"  £800.  0.  0  [No  rfate.] 

*'  Four  months  after  date,  pay  to  my  order  the  sum  of  Three  hun- 
dred pounds,  for  value  received. 

"  To  Captain  Taylor,  [No  drawer^s  name^ 

"  Ship  Jasper." 

Across  this  document  was  written,  in  the  handwriting  of  the  defend- 
ant, the  words  "  Accepted,  William  Taylor." 

There  was  also  a  count  for  goods  sold  and  delivered,  and  the  ordi- 
nary pleas. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  at  Guildhall 
after  the  last  Hilary  Term.  The  plaintiff  was  a  ship-chandler  and 
provision-merchant.  The  defendant  was  the  captain  (and  it  was  sug- 
*S021  S^^^^  owner  '^also)  of  the  ship  Jasper.  It  appeared  that  the 
^  plaintiff  had,  in  September,  1862,  pursuant  to  orders  received 
through  one  Milne,  the  ship's  broker,  delivered  goods  to  the  amount 
of  ^99 {.  19«.  2(L  on  board  that  vessel  for  San  Francisco,  and  had 
received  in  payment  a  bill  at  six  months  accepted  by  one  Bailey, 
which  bill  was  not  paid  at  maturity;  and  that  the  instrument  declared 
on  was  given  to  the  plaintiff  by  Milne  about  six  months  afterwards. 
It  also  appeared  that  Bailey  had  been  debited  for  the  goods  in  the 

Elaintiff's  books,  and  that  an  invoice  had  been  delivered  charging 
»ailey  as  the  debtor.  There  was  no  evidence  whatever  to  show  that 
the  defendant  had  any  interest  in  the  goods. 

The  learned  Judge  intimating  a  pretty  strong  opinion  that  the 
instrument  in  question  was  not  a  bill  of  exchange,  it  was  submitted 
for  the  plaintiff  that  it  was  a  promissory  note,,  for  which  reliance  was 
placed  on  Cruchley  v.  Clarance,  2  M.  &  Selw.  90. 

On  the  part  of  the  defendant  it  was  insisted  that  the  instrument 
declared  on  was  not  a  bill  of  exchange,  being  wanting  in  that  which 
is  essential  to  constitute  a  bill  of  exchange,  viz.,  a  drawer  and  a  payee: 
and,  further,  that  it  was  not  either  in  form  or  in  substance  a  promis- 
sory note, — referring  to  Stoessiger  v.  The  South  Eastern  Railway 
Company,  8  Ellis  &  B.  549  (E.  0.  L.  R.  vol.  77),  28  Law  J.  Q.  B.  293. 

Upon  the  count  for  goods  sold  and  delivered,  the  learned  Judge  left 
it  to  the  jury  to  say  upon  whose  credit  the  goods  were  delivered  on 
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board  the  Jasper, — ^that  of  tbe  defendant,  or  of  Bailey, — reserving  for 
the  court  the  question  whether  the  instrument  could  properly  be 
declared  on  either  as  a  bill  of  exchange  or  as  a  promissory  note.  The 
jury  returned  a  verdict  for  the  defendant.(a) 

^ffannen,  in  Easter  Term  last,  pursuant  to  the  leave  re-  r^tOQQ 
served,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  ^ 
OQ  the  ground  that  the  document  declared  on  was  a  promissory  note. 
He  referred  to  Gruchley  v.  Clarance,  2  M.  &  Selw.  90,  and  Arm  field 
V,  AUport,  27  Law  J.  Exch.  42.  He  submitted,  that,  though  informal, 
it  might,  like  a  document  drawn  in  favour  of  a  fictitious  payee,  be 
treated  as  a  promissory  note  payable  to  bearer. 

Day  now  showed  cause. — The  goods  for  which  the  instrument  was 
given  were  not  delivered  to  the  defendant,  but  to  another  person ;  and 
the  plaintiff's  journal  and  ledger,  and  also  the  invoice  delivered  of 
the  goods,  all  showed  that  the  defendant  was  not  the  person  to  be 
charged :  there  is  no  reason,  therefore,  why  the  court  should  exercise 
any  astuteness  in  favour  of  the  plaintiff.  The  simple  question  is, 
whether  the  instrument  amounts  to  a  promissory  note.  It  is  submitted 
that  it  clearly  does  not.  So  far  as  it  professes  anything,  it  professes 
to  be  a  bill  of  exchange  wanting  the  name  .of  a  drawer.  It  is  addressed 
to  the  defendant,  and  is  accepted  by  him.  The  words  "  pay  to  my 
order"  cannot  mean  the  order  of  the  defendant.  In  truth,  it  is  an 
incomplete  bill  of  exchange,  and  nothing  else.  The  defendant  does 
not  promise  to  pay  any  sum  on  the  demand  of  any  person,  or  at  any 

?irtieular  'time :  and  there  is  no  endorsement.  [ WiLLBS,  J. —  r*qA4. 
he  document  seems  sufficiently  to  explain  itself.  It  is  an  '- 
authority  to  some  person  to  put  his  name  to  it  as  drawer.  No  one 
has  done  so.  It  is  therefore  not  a  complete  instrument.  Btles,  J. — 
My  strong  impression  at  the  trial  was,  that  it  was  neither  bill  of 
exchange  nor  note:  but  I  thought  it  better  to  reserve  the  point.] 
Stoessiger  v.  The  Oreat  Eastern  Railway  Company,  8  Ellis  &  B.  649 
(E.  C.  L.  R.  vol.  77),  23  Law  J.  Q.  B.  293,  is  precisely  in  point. 
There,  a  parcel  delivered  to  a  railway  company  for  carriage  contained 
9^  10^.  in  cash,  and  an  instrument  bearing  a  bill  of  exchange  stamp, 
in  the  following  terms, — ''Three  months  after  date  pay  to  me  the 
sum  of  11/.  10^.,  value  received.  To  Mr.  Cruttenoen,^'  &c. :  and 
written  across  it  was  an  acceptance  by  Cruttenden.  The  parcel  was 
addressed  to  Ooold,  a  creditor  of  Cruttenden ;  and  the  intention  was 
thai  Goold  should  put  his  name  to  the  instrument  as  drawer.  In  the 
course  of  transmission  the  parcel  was  opened,  and  the  instrument  and 
the  money  it  contained  were  abstracted.  In  an  action  against  the 
company  for  the  loss,  it  was  held  that  the  instrument  was  a  '^  writing," 
and  not  a  *'bill,  note,  or  security  for  money,"  within  the  meaning  of 
the  Carriers  Act,  11  6.  4  &  1  W.  4,  c.  68,  s.  1 ;  but  that  it  could  not 
be  considered  of  value,  so  as  under  that  section  to  exempt  the  com- 

(d)  In  the  coarva  of  tbe  diieoeiioo  at  the  trial,  tbe  learned  Jndge  adverted  to  a  case  in  thii 
Mart,  the  name  of  which  he  coald  not  at  the  moment  remember.  It  was  probably  Brown  •. 
!>•  WiDion,  6  C.  B.  336  (E.  C.  L.  R.  vol.  60).  It  wae  there  held,  that,  although  no  preeite  form 
•f  words  is  necessary  to  constitute  a  promissory  note,  still  it  oagbt  to  have  all  the  essentials 
of  a  eoDtrsct.  Thus,  a  note  payable  to  the  maker's  own  order,  is  not  per  se  a  negotiable  instra- 
■lent  within  the  3  4  4  Anne,  o.  9,  s.  1 ;  a  payee  mast  be  expressly  named,  or  must  appear  by 
Beecsaary  implication.  But,  when  a  note  in  that  form  is  endorsed  in  blank,  and  put  in  ciron- 
tation  by  the  maker,  ii  becomes  in  effect  payable  to  the  bearer. 
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pan^  from  their  oommoQ-law  liability  aa  carrienL  Lord  Campbell,  iu 
giving  judgment,  says :  ''  I  am  clearly  of  opinion  that  it  is  not  a  bill 
of  exchange,  for  it  has  neither  drawer  nor  payee;  and  it  is  not  a 
promissory  note,  because  it  does  not  contain  a  promise  to  pay  any 
one,  and  it  is  entirely  inconsistent  with  Cruttenden's  intention  that 
any  person  who  got  possession  of  it  should  put  his  name  to  it  as 
drawer.'*  The  rest  of  the  court  agree  that  the  instrument  was  neither 
bill  nor  note :  and  Erie,  'J.,  says, — "  This  was  an  instrument  in  an 
moQKi  imperfect  state."  *It  is  utterly  impossible  to  distinguish  that 
^  from  the  present  casa 
Hannen,  in  support  of  the  rule. — Though  imperfect  as  a  bill  of 
exchange,  this  instrument  may  well  have  effect  given  to  it  as  a  pro- 
missory note,  as  it  must  have  been  intended  by  the  party  to  be,  via. 
an  engagement  to  pay  the  amount  to  a  bonfi  fide  holder  on  demand. 
The  plaintiff  might  have  put  his  name  to  it  as  drawer ;  and,  if  he  had 
done  so,  the  defendant  would  have  had  no  answer.  That  is  clear  from 
Gruchley  v.  Clarance,  2  M.  &  Selw.  90,  Crutchley  v.  Mann,  6  Taunt 
629  (E.  C.  L.  B.  vol.  1),  1  Marsh.  29  (E.  C.  L.  B.  vol.  4),  and  numerous 
other  cases.  It  is  the  same  thing,  as  Le  Blanc,  J.,  observes  in  the 
former  case,  as  if  the  defendant  (the  acceptor)  had  made  the  bill  p^>* 
ble  to  bearer.  [Btles,  J. — What  was  wanting  in  Cruchley  v.  Cla- 
ranee  is  present  here:  the  marginal  note  is  equivocal.]  The  name  of 
the  person  sued  is  there :  and  it  is  held  that  he  gives  authority  to  any 
one  who  is  a  bon&  fide  holder,  to  fill  up  the  blank.  "As  the  defend- 
ant has  chosen,"  says  Lord  EUenborough,  "  to  send  the  bill  into  the 
world  in  this  form,  the  world  ought  not  to  be  deceived  by  his  acta. 
The  defendant,  by  leaving  the  blank,  undertook  to  be  answerable  for 
it  when  filled  up  in  the  shape  of  a  bill."  It  is  upon  the  same  princi- 
ple that  a  bill  drawn  in  favour  of  a  fictitious  payee  may  be  declared 
on  as  a  bill  payable  to  bearer.  In  Fielder  v,  Marshall,  9  C.  B.  N.  S. 
606  (E.  C.  L.  B.  vol.  99),  an  instrument  purporting  on  the  face  of  it 
to  be  a  bill  of  exchange  drawn  by  A.,  payable  to  the  plaintiff  or  ordei^ 
was  accepted  by  B.,  and  handed  to  the  plaintiff  in  satisfaction  of  a 
elaim  for  rent  due  to  her  from  A^  In  the  place  where  the  direction 
to  the  drawee  is  usually  found,  the  name  ana  address  of  the  patfee  were 
inserted.  The  whole  instrument  (except  the  drawer^s  name)  was  ia 
*S061  ^^^  handwriting  of  B.  It  *wa8  neld  that  the  payee  was  enti- 
-'  tied  to  recover  upon  it  as  the  promissory  note  of  B.  [Btlss^ 
J. — ^The  address  in  the  comer  was  treated  as  no  address  at  all.  The 
instrument  could  not  be  a  bill  of  exchange.  It  could  only  be  Ma^ 
shall's  promissory  note.  The  court  construed  it  so  as  to  give  effect  to 
the  obvious  intention  of  the  parties.  Montagus  Smith,  J. — There 
were  both  maker  and  payee  named  there.]  There  cannot  be  any  dif- 
Sorence  in  principle  between  a  blank  left  for  the  name  of  a  drawer, 
and  a  blank  for  the  payee,  or,  which  is  the  same  thing,  a  fictitioaa 
fayee.  Erie,  C.  J.,  in  that  case  says:  '*It  appears  to  me  that  the 
right  way  to  deal  with  it  is  this,  to  treat  the  direction  to  '  Mrs.  Emma 
Fielder '  at  the  foot  of  the  bill  as  a  mere  informal  repetition  of  the 
words  in  the  body  of  it,  '  pay  to  Mrs.  Emma  Fielder.'  The  effect  of 
so  construing  it  is,  that  the  defendant,  who  accepts  the  bill  (7),  thereby 
promises  to  pay  the  amount  at  maturity  to  Emma  Fielder.  Feeling 
tlr^t  we  are  at  liberty  so  to  construe  the  instrument^  I  have  macS 
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aatisTaction  in  giving  eflbeft  to  what  must  have  been  the  intention  of 
theparties^  by  holding  that  the  plaintiff  is  entitled  to  recover."  In 
Ae  course  of  tlie  argument,  Willes,  J.,  referred  to  a  case  of  Miller  v. 
Thompson,  8  M.  fc  G.  576  (E.  0.  L.  K.  vol.  42),  4  Scott  N.  R.  204, 
where  it  was  held  that  an  instrument  in  the  form  of  a  bill  of  exchange, 
drawn  upon  a  joint^stock  bank  by  the  manager  of  one  of  its  branch 
banks,  by  order  of  the  directors,  might  be  declared  upon  as  a  promis* 
aoiy  note;  Tindal,  G.  J.,  in  giving  judgment,  sayiDg, — "It  appears 
that  the  directors  for  whom  the  instrument  in  question  purports  to  be 
drawn  by  their  manager,  are  members  of  the  company  whose  name 
and  character  are  presented  on  the  face  of  it,  and  that  the  company  is 
not  a  corporation,  but  a  mere  private  association.  We  must,  therefore, 
look  upon  it  as  an  instrument  drawn  by  one  of  several  *mem-  r^gnir 
bers  of  a  firm,  purporting  that  the  sum  therein  mentioned  ' 
shall  be  paid  by  the  firm  at  a  given  time  and  place.  In  efieot  it  is 'a 
promissory  note,  and  nothing  else.  To  constitute  a  bill  of  exchange, 
it  is  essential  that  there  should  be  two  parties,  a  drawer,  and  a  person 
upon  whom  the  bill  is  drawn.(a)  I  am  clearly  of  opinion  that  this  is 
n  promissory  note."  And  the  learned  judge  ( Willes,  J.)  adds,  "  If 
there  be  sufficient  on  the  face  of  the  instrument  to  indicate  a  promise 
to  pay,  it  is  a  promissory  note."  In  Peto  v,  Beynolds,  9  Exoh.  410, 
the  plaintifi^s  agent  at  Cameroons,  in  Africa,  drew  an  instrument  in 
the  form  of  a  bill  of  exchange,  but  addressed  to  no  one ;  across  which 
the  defendant's  agent  wrote  an  acceptance  in  the  defendant's  name, 
and  delivered  the  bill  to  the  plaintift''s  agent,  for  value  received.  In 
an  action  on  the  bill,  the  plaintiff  attempted  to  prove  that  the  bill  was 
presented  to  the  defendant,  when  he  promised  to  pay  it.  It  being 
doubtful,  however,  from  the  evidence  whether  the  defendant  had  made 
an  absolute  or  merely  a  conditional  promise  to  pay  the  bill,  the  court, 
in  granting  a  new  trial,  though  disposed  to  think  that  the  instrument 
was  not  a  bill  of  exchange,  declined  to  give  an  express  opinion  on  the 
point;  but  it  was  held  by  Parke,  B.,  Alderson,  B.,  and  Martin,  Bv, 
that,  if  the  instrument  was  not  a  bill  of  exchange,  it  tvaa  clearly  a 
fromissory  note,  if  there  was  evidence  of  an  absolute  promise  to  pay 
lU  In  Armfield  v.  AUport,  27  Law  J.,  Exch.  42,  the  circumstances 
were  very  similar  to  those  of  the  present  case.  It  was  there  held  that  an 
iDstrument  drawn  in  the  form  of  a  bill  payable  to  bearer,  even  if 
accepted  in  blank,  and  afterwards  filled  up  by  the  drawer,  may  be 
declared  on  by  the  endorsee  as  a  promissory  note  made  by  the  drawer 
and  endorsed  by  *the  drawee.  (&)  In  Byles  on  Bills,  8th  edit.  r»gAo 
73,  it  is  said :  **  If  the  bill  be  not  made  payable  either  to  any  '- 
payee  in  particular,  or  to  the  drawer's  order,  or  to  bearer  in  general, 
it  would  seem,  aocording  to  the  opinion  of  the  majority  of  the  judges 
(in  Minet  v.  Qibson,  1  H.  Bl.  608),  to  be  payable  to  bearer;  but^ 
according  to  the  opinion  of  Eyre,  C.  J.,  in  the  same  case,  it  is  mere 
waste  paper :"  and  reference  is  made  to  Bex  v.  Bandall,  Buss.  G.  0. 

(a)  And  a  ptnoii  to  whom  tho  monoj  Is  to  ^  paid  ? 

{h)  It  if  not  —Mj  to  disooTor  what  wm  docided  hj  Ihit  ease.  In  «  coniiderod  Jadgment,  tlii 
I«rd  Chi«f  Baron  is  reportod  to  have  said :  "  A  man  who  writes  liis  name  across  a  stamped 
papor  at  aeetptor,  tliore  being  a  direction  to  him  npon  the  paper,  is  liable ;  be  gives  bis  an* 
tbority  to  ang^ody  to  draw  upos  him  when  it  maj  he  coBTonient  to  do  so,  or  when  the  persott 
la  when  tha  p%  ar  if  fiYtn  naj  think  i|  adrisahla  to  apply  it  for  this  purpoee." 
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185,  where  a  bill  payable  to or  order  was  held  not  to  be  a  bill 

of  exchange,  beoaase  there  was  no  payee ;  and  to  Bex  t;.  Bichards,  B. 
&  B.  C.  C.  198,  where  the  prisoner  drew  a  bill  upon  the  treasurer  of 

the  navy  payable  to or  orders  and  signed  it^in  the  name  of  a  navy 

sargeon,  and  it  was  held,  that,  to  constitute  an  order  for  payment  of 

money,  there  must  be  some  payee,  and  that  a  direction  to  pay  to 

or  order  was  not  sufficient. 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  instrument  in  question  is  declared  upon  as  a  bill  of  exchange  and 
also  as  a  promissory  note.  It  was  in  this  form, — "  Four  months  after 
date,  pay  to  my  order  the  sum  of  three  hundred  pounds,  for  value 
received,''  and  it  was  addressed  to  the  defendant,  but  it  had  no  date 
and  no  drawer's  name.  Across  it  was  written  an  acceptance  by  the 
defendant.  The  question  is,  whether  the  holder  of  this  document  has 
*8091  ^  ^^S^^  ^^  declare  on  it  either  as  a  bill  of  exchange  or  as  *a 
-'  promissory  note.  It  is  clearly  not  a  bill  of  exchange ;  and  in 
form  It  is  not  a  promissory  note.  If  I  could  be  clearly  satisfied  that 
I  should  be  giving  effect  to  the  intention  of  the  parties  by  holding 
this  instrument  to  be  a  promissory  note,  I  would  endeavour  so  to 
construe  it.  But  I  am  aware  of  no  case,  and  the  industry  of  the 
learned  counsel  has  discovered  UQue,  which  warrants  us  in  holding 
this  to  be  either  the  one  or  the  other.  It  is  an  inchoate  and  imperfect 
instrument.  If  the  holder  had  authority  to  make  it  a  complete  instru- 
ment either  as  a  bill  or  a  note,  he  was  at  liberty  to  do  so ;  but,  if  he 
had  no  such  authority,  he  might  if  he  attempted  to  do  so  render  him- 
self liable  to  a  charge  of  forgery.  The  case  of  Stoessiger  v.  The  South 
Eastern  Bail  way  Company,  8  Ellis  &  B.  549  (E.  C.  L.  B.  vol.  77),  28 
Law  J.,  Q.  B.  298,  seems  to  me  to  be  precisely  in  point,  without  going 
into  any  of  the  other  cases.  Nothing  is  clearer  to  my  mind  than  that, 
in  the  ordinary  case  of  an  acceptance  with  the  drawer's  name  in  blank, 
•it  is  important,  in  order  to  constitute  a  contract,  that  it  should  be 
known  who  is  to  be  the  drawer.  It  may  have  been  important  here 
that  the  instrument  should  be  filled  up  as  a  bill  drawn  by  the  owner 
of  the  ship  or  the  broker  upon  the  captain.  And  it  may  be  that  the 
.plaintiff  had  no  authority  to  add  his  name  as  the  drawer.  But,  what- 
ever may  have  been  the  particular  circumstances  under  which  this 
document  was  given,  I  act  upon  the  case  I  have  referred  to.  As  it 
•  stands,  the  thing  is  inchoate  and  incomplete,  and  affords  no  founda- 
tion for  the  holder  to  sue  upon  it. 

WiLLBS,  J. — 1  am  entirely  of  the  same  opinion. 

Btles,  J. — I  am  of  the  same  opinion.    I  thought  at  the  trial,  and 
still  think,  that  the  instrument  in  question  could  not  be  declared  on 
*3101  ^^^^^^  ^^  ^  ^^^  ^^  ^exchange  or  as  a  promissory  note.   It  is  not 
^   like  a  bill  accepted  in  blank. 

Montague  Smith,  J. — I  also  think  this  case  is  not  distinguishable 
from  Stoessiger  v.  The  South  Eastern  Bailway  Company.  There, 
upon  an  instrument  precisely  similar  to  thisi,  except  that  there  it  was 
dated.  Lord  Campbell  says :  *'  It  is  not  a  bill  of  exchange ;  there  is 
nei the t  drawer  nor  payee.  Nor  is  it  a  promissory  note  to  pay  any 
one  who  might  happen  to  be  the  bearer :  that  Cruttenden  should  be- 
come liable  generally  to  the  bearer,  was  quite  contrary  to  his  inten- 
tion."   So  here,  I  think  we  should  be  going  entirely  against  the 
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intention  of  the  defendant  if  we  were  to  hold  him  liable  upon  this 
iDstrument  as  upon  a  promissory  note  payable  to  bearer. 

Bule  discharged. 


HUBST  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

June  10. 

Tbe  mere  taking  of  a  tieket  for  a  Journey  hj  railway  does  not  amount  to  a  contract  on  the 
pert  of  the  railway  company,  or  impose  upon  tbem  a  duty,  to  hare  a  train  ready  to  start  at  the 
time  St  which  the  passenger  is  led  to  expect  it. 

This  was  an  action  in  which  the  plaintiff  sought  to  recover  a  com* 
pensation  in  damages  for  delay  and  detention  on  a  railway  journey. 

Tbe  first  count  of  the  declaration  stated  that  the  defendants  were 
carriers  of  passengers  by  railway  from  Cardiff  to  Newcastle-upon- 
Tyne  for  reward  to  the  defendants  in  that  behalf,  that  the  plaintiff 
was  received  by  the  defendants  as  a  passenger  to  be  carried  on  their 
railway,  and  ought  to  have  been  conveyed  by  thq^n  by  a  certain  train 
or  series  of  trains,  without  any  unreasonable  delay,  from  Cardiff  to 
Newcastle-upon-Tyne;  and  alleged  for  breach  that  the  defendants 
made  'default  in  so  carrying  and  conveying  him,  and  that  the  r*Di-f 

Elaintiff  was  thereby  detained  at  Gloucester  for  twenty-four  ^ 
oars,  and  was  not  conveyed  to  and  did  not  arrive  at  Newcastle  afore* 
said  until  twenty-four  hours  after  a  reasonable  time  for  carrying  him 
there  had  elapsed ;  whereby  the  plaintiff  incurred  hotel  expenses, 
suffered  inconvenience  from  exposure  and  cold,  was  put  to  expense 
in  sending  telegrams  to  his  familv,  and  neglected  his  business,  &c. 

The  second  count  stated  that  the  plaintiff  was  received  by  the  de- 
fendants as  a  passenger  to  be  by  them  carried  from  Cardiff  to  Glouces- 
ter within  a  reasonable  time,  and  on  the  terms,  amongst  others,  that 
the  defendants  would  use  all  reasonable  care  to  convey  the  plaintiff 
to  Gloucester  within  a  certain  fixed  time,  and  in  time  for  the  plaintiff 
to  go  from  Gloucester  to  Newcastle-upon-Tyne  by  a  certain  other 
train  about  to  start  from  Gloucester  to  Newcastle-upon-Tyne  within 
a  reasonable  time  afler  the  said  certain  fixed  time ;  and  alleged  for 
breach  that  the  defendants  did  not  carry  the  plaintiff  to  Gloucester 
within  such  reasonable  time,  and  that  the  plaintiff  did  not  arrive  at 
Gloucester  until  after  the  departure  of  the  train  from  Gloucester  to 
Newcastle,  whereby  the  plaintiff  was  detained  at  Gloucester  for  twenty^ 
four  hours,  &o.    Claim  2002. 

The  defendants  pleaded  to  the  first  count, — 1.  a  traverse  of  their 
being  such  common  carriers  as  alleged,— 2.  a  traverse  of  the  plain- 
tifTs  being  such  passenger  to  be  conveyed  within  such  time  as  alleged, 
—thirdly,  not  guilty.  There  were  similar  pleas  to  the  second  count. 
Issue. 

The  cause  was  tried  before  Mellor,  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Northumberland.  The  plaintiff  was  a  mining  engineer 
at  Durham.  On  Saturday,  the  17th  of  December  last,  he  went  to  the 
defendants'  station  at  Cardiff,  for  the  purpose  of  proceeding  to  New- 
castle by  a  train  from  Milford  which  ♦should  arrive  at  Cardiff  r#Qio 
at  iM  p.  M.,  proceeding  thence  to  Gloucester,  where  it  joins  the  ^       * 
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nail-train  from  Bristol,  and  paaaas  tbenoe  through  Birmingham  aud 
Derby  to  Neweaatle,  arriving  there  at  8  o'clock  on  the  following  monit 
ing.  At  the  Cardiff  station,  he  inquired  of  the  clerk  in  the  booking- 
office  if  he  could  book  to  Newcastle  by  the  train  which  was  then  about 
due,  and  was  told  that  he  could.  He  thereupon  took  a  ticket  upon 
which  was  printed  the  following  words, — "  Great  Western  Railway. 
Cardiff  to  Newcastle,  vifi  Midland  Bailway.  First  Class."  Nothing 
was  then  said  about  the  train  being. delayed:  but  the  plaintiff  was 
afterwards  informed  by  one  of  the  officials  at  the  station  that  the  Mil- 
ford  train  had  broken  down  at  Swansea;  and.it  did  not  arrive  until  6 
o'clock.  The  mail-train  for  Birmingham  leaves  Gloncester  at  8.17; 
and  the  Milford  train  was  due  at  Gloucester  at  7.5 :  it  did  not,  how* 
ever,  arrive  at  Gloucester  until  8.45,  when  the  corresponding  train 
had  already  started.  The  plaintiff  was  consequently  obliged  to  wait 
until  the  following  day.  In  the  mean  time  he  telegraphed  to  his 
family  at  an  expense  of  85.  Not  choosing  to  remain  at  Gloucester! 
the  plaintiff  and  a  friend  proceeded  to  Cheltenham,  which  is  abool 
seven  miles  on  the  road,  where  they  stayed  at  an  hotel,  joining  tho 
mail-train  on  the  following  evening,  and  arriving  at  Newcastle  al 
about  8  o'clock  on  i\xe  Monday  morning*  The  expenses  incurred  hf 
the  plaintiff  at  the  hotel  at  Cheltenham  amounted  to  80<. 

The  plaintiff  claimed  IZ.  18s,  for  his  hotel  bill  and  telegram,  IQl^ 
lOs.  for  the  loss  of  a  day,  and  also  damages  for  tho  annoyance  and 
inconvenience  of  being  detained  from  bis  home  on  the  Sunday,  catcbv 
ing  a  cold,  &c. 

Some  correspondence  took  place  between  the  plaintiff  and  the  seet 
4^1 01  cretary  and  the  solicitor  of  the  company,  *which  evinced  a 
^  desire  on  the  part  of  the  company  to  meet  the  plaintiff's  griev- 
ance fairly,  but  at  the  same  time  repudiated  his  legal  right  to  com- 
pensation, and  referred  to  the  time-bills^  in  which  it  was  expressly 
stated  that  the  company  did  not  guarantee  the  arrival  or  departurs 
of  the  trains  at  the  exact  times  stated  therein,  but  that  they  would  do 
their  best  to  insure  punctuality.     The  time-bills  tvere  not  put  in. 

On  the  part  of  the  defendants,  it  was  submitted  that  there  was  m 
ease  to  go  to  the  jury,  there  being  no  contract  on  the  part  of  the  comr 
pany  by  the  ticket  that  a  train  should  arrive  so  as  to  meet  a  oorrea* 
ponding  train. 

The  learned  judge  declined  to  nonsuit  the  plaintiff,  but  reserved 
leave  to  the  defendants,  to  move  to  enter  a  nonsuit  if  the<court  should 
be  of  opinion  that  there  was  no  evidence  to  go  to  the  jury.  And  ia 
his  summing-up  he  told  the  jury  that  the  contract  proved  was  simplv 
to  carry  the  plaintiff  from  Cardiff  to  Newcastle,  vifi  the  Midland  Rail- 
way ;  that,  upon  that  contract,  the  defendants  were  bound  to  carry 
the  plaintiff  to  Newcastle  within  a  reasonable  time,  and  if  there  was 
any  justification  or  excuse  it  should  come  from  them;  and  that,  if 
there  was  unreasonable  delay,  they  were  liable  to  the  extent  of  the 
consequences  naturally  arising  therefrom, — for  the  expenses  at  the 
hotel,  and  the  telegram,  for  the  loss  of  a  day  if  the  jury  thought  that 
riesulted  from  the  plaintiff''s  arriving  at  Newcastle  on  Monday  instead 
of  Sunday  morning,  and  also,  if  they  thought  fit,  a  reasonable  sum 
for  the  inconvenience  and  discomfort  arising  from  the  twenty-foor 
hours'  detention  at  Cheltenham. 
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The  jury  returned  a  verdiot  for  the  plaintiff,  aBsessingthe  damages 
at  72.  Ss.f  being  62.  bs.  for  loss  of  time,  and  11  18s,  for  the  hotel 
expenses  and  the  telegram. 

E,  James,  Q.  C,  in  Easter  Term  last,  pursuant  to  the  *leaye  r^o-tA 
reserved,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  ground  '- 
that  there  was  no  evidence  of  any  cause  of  action,  or  for  a  new  trial 
on  the  ground  that  the  verdict  was  against  the  weight  of  evidence. 
[Eble,  C.  J.,  observed  that  the  question  seemed  to  be  whether  expect? 
ation  founded  upon  past  experience  could  constitute  a  contract.] 

Temple,  Q.  C,  and  C.  OrampUm,  now  showed  cause. — The  damages 
being  under  202.,  the  second  breach  of  the  rule  cannot  be  sustained. 
The  only  question  therefore  will  be,  whether  there  was  any  evidence 
to  go  to  the  jury  of  a  breach  of  contract  or  a  breach  of  duty  on  the 
part  of  the  defendants.  The  contract  was,  to  carry  the  plaintiff  from 
Cardiff  to  Gloucester  in  time  to  meet  the  train  there  the  same  evening 
for  Newcastle,  or  to  carry  him  to  Newcastle  from  Cardiff  in  a  reason* 
able  time, — which  reasonable  time  was  to  be  estimated  by  the  usual 
coarse  of  travelling  on  that  line.  At  Cardiff  the  plaintiff  is  told  by 
the  station-master  that  he  can  proceed  through  to  Newcastle  by  a 
train  which  was  due  at  Cardiff  at  4.84  p.m.  He  accordingly  took  his 
ticket,  and  in  due  course  should  have  reached  Gloucester,  at  7.5,  in 
which  case  he  would  be  in  ample  time  for  the  train  which  left  GIoup 
cester  at  8.17,  and  should  have  arrived  at  Newcastle  early  on  the 
Sunday  morning.  In  consequence,  aa  the  plaintiff  learned  from  one 
of  the  company's  servants  at  Cardiff,  of  a  break  down  at  Swansea,  the 
train  from  Milford  which  should  have  reached  Cardiff  at  4.34,  did  not 
arrive  until  6  at  Cardiff,  and  did  not  reach  Gloucester  until  long  after 
the  corresponding  train  had  departed.  In  Denton  v.  The  Great  Northern 
Railway  Company,  5  Ellis  &  B.  860(E.  C.  L.  R.  vol.  85),  the  Great  North- 
ern Railway  Company,  whose  line  communicated  with  the  line  of  the 
North  Eastern  Railway  Company  at  Milford  Junction,  had  *ar-  r«oi  r 
raDgements  by  which  their  trains  starting  from  Peterborough  at  ^ 
T  P.  H.,  and  going  to  Milford  Junction,  there  met  a  train  of  the  North 
Eastern  Company  running  from  Milford  Junction  to  Hull,  by  which  pas- 
sengers from  Peterborough  to  Hull  were  forwarded.  The  Great  North- 
ern Company  published  monthly  time-tables,  in  which  the^  stated,  in 
thensual  way,  that  the  7  P.  M.  train  from  Peterborough  carried  to  HulL 
At  the  end  of  a  month  after  the  Great  Northern  time-tables  for  the 
ensuing  month  were  prepared  in  this  form  and  printed,  but  before 
they  were  published,  the  North  Eastern  Company  discontinued  the 
train  from  Milford  Junction  to  Hull.  The  Great  Northern  Company 
made  no  alteration  in  their  time-tables  already  printed,  but  published 
and  circulated  them  afler  they  knew  that  there  was  no  such  train.  The 
plaintiff  having  seen  one  of  the  time-tables,  made  his  arrangements, 
on  the  faith  of  it,  to  go  from  Peterborough  to  Hull  by  the  7  P.  X. 
train.  He  came  to  Peterborough  in  time,  went  to  the.  station,  and 
then  for  the  first  time  learned  that  he  could  go  no  further  than  Mil- 
ford Junction  by  that  train.  He  waa  delayed  in  his  journey,  and  sus- 
tained damage,  for  which  he  sued  the  Great  Northern  Company.  On 
a  case  stated,  without  pleadings,  it  was  held  that  he  was  entitled  to 
recover,  on  the  ground  that  the  circulation  of  the  time-tables  amounted 
to  a  representation  on  the  part  of  the  defendants  that  there  was  a 


815  HURST  V  Q.  W.  RAILWAY  CO.    T.  T.  1865. 

train,  which  was  false  to  the  knowledge  of  those  making  it,  and  cal- 
culated to  indace  the  plaintiff  to  act  as  he  did, — and,  per  Lord  Camp- 
bell, C.  J.,  and  Wightman,  J.,  to  a  contract  on  the  part  of  the  com- 
pany with  those  who  should  come  to  the  station,  to  forward  them  as 
stated  in  the  time-table.  In  Hamlin  v.  The  Great  Northern  Railway 
Company,  1  Hurlst,  &  N.  408,  also,  it  was  held  that  an  action  lay  for 
a  breach  of  the  contract  contained  in  the  time-bill.     [Willks,  J. — 

*S161  ^'"^®  *^^®  ^^^  ^^  Denton  v.  The  Great  Northern  Railway  Com- 
-'  pany,  the  railway  companies  have  protected  themselves  by  iDsert- 
ing  a  notice  in  their  time-bills,  to  the  effect  that  they  do  not  guarantee 
the  arrival  or  departure  of  the  train  at  the  exact  time  stated  in  the  time- 
bill,  but  will  do  their  best  to  insure  punctuality.]  They  have  not  done 
80  here :  the  ticket  was  the  only  contract ;  and  by  that  the  company 
undertook  to  convey  the  plaintiff  to  Newcastle  at  all  events  within  a 
reasonable  time.  Was  it  reasonable  to  detain  him  until  the  Monday 
morning?  [Byles,  J. — In  Denton  v.  The  Great  Northern  Railway 
Company,  the  complaint  was  that  there  was  no  train  at  all :  here  it  is 
that  the  train  was  later  than  it  ought  according  to  the  ordinary  course 
to  have  been.  You  must  go  the  length  of  contending  that  an  action 
lies  against  the  company  every  time  a  train  is  late,  and  any  passenger 
sustains  an  injury  therefrom.  MoyTAOUfi  Smith,  J. — Do  the  com- 
pany warrant  the  punctual  arrival  of  the  trains  ?J  They  at  all  events 
warrant  such  an  amount  of  punctuality  as  will  enable  a  passenger  to 
catch  the  particular  train  they  profess  to  correspond  with.  [WiLLSSy 
J. — I  must  confess  I  am  at  a  loss  to  discover  such  a  contract  upon  the 
face  of  the  ticket.]  The  contract  is  proved  by  the  ticket,  coupled 
with  the  representation  of  the  company^s  servant  that  the  plaintiff 
could  book  to  Newcastle  by  the  train  about  to  start.  [Willes,  J. — 
The  time-table  would  have  shown  what  the  real  contract  was :  and 
that  the  plaintiff'  did  not  produce.]  The  learned  judge  told  the  jury 
that  they  could  not  take  notice  of  the  time-bills,  the  defendants  not 
having  put  them  in  or  proved  knowledge  of  them  on  the  part  of  the 
plaintiff',  and  that  the  only  contract  was  that  contained  in  the  ticket. 
Whether  or  not  the  journey  was  performed  within  a  reasonable  time, 
was  purely  a  question  for  the  jury:  and  they  have  found  that  it  was 
not. 

*3171  *^'  *^^^^t  Q'  ^'>  ^^^  ^'  Janes,  were  not  called  upon  to  sup- 
^  port  the  rule. 
Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
lute to  enter  a  nonsuit.  I  think  there  was  no  evidence  of  any  breach 
of  duty  or  breach  of  contract  on  the  part  of  the  company.  The 
whole  substance  of  the  plaintiff's  case,  is,  that  he  took  a  ticket  at  Car- 
diff, to  be  carried  by  the  Great  Eastern  Railway  Company  to  New- 
castle-upon-Tyne, vi£  the  Midland  Railway;  and  the  grievance  is, 
that  the  train  from  Miltord  by  which  he  was  to  proceed  on  that  jour- 
ney, instead  of  arriving  at  Cardiff'  so  as  to  start  at  its  accustomed 
time,  4.84  P.  M.,  did  not  reach  Cardiff  until  6  o'clock,  and  in  couse- 
quence  passengers  wishing  to  go  through  to  Newcastle  misseii  the 
corresponding  train  at  Gloucester,  and  could  not  be  carried  on  until 
the  evening  of  the  next  day.  The  substance  of  the  complaint  there- 
fore is,  that  the  company  were  guilty  of  a  breach  of  duty  or  a  bi^ach 
6f  contract,  because  the  Milford  train  arrived  at  Cardiff  an  hour  and 
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a  half  behind  its  usual  time.  I  am  of  opinion  that  the  mere  taking 
of  a  ticket  does  not  amount  to  a  contract  on  the  part  of  a  railway 
company,  or  impose  upon  them  a  duty,  to  have  a  train  ready  to  start 
at  the  time  at  which  the  passenger  is  led  to  expect  it :  and,  in  order  to. 
maintain  an  action,  it  is  incumbent  on  the  plaintiff  to  show  either  a 
breach  of  contract  or  a  breach  of  some  legal  duty.  If  there  were  any 
SQch  contract  here,  it  would  appear  from  the  time-bills  published  by 
the  company :  and  if  the  plaintiff  (whose  duty  it  was  to  do  so)  had 
pat  in  the  time-bill,  we  should  have  seen  what  the  real  contract  was, 
viz^  that  the  company  do  not  warrant  that  their  trains  shall  arrive 
with  punctuality  at  the  times  indicated  at  the  different  stations.  There 
clearly  was  nothing  like  a  special  contract  in  *the  talk  with  the  r^g^s 
officials  on  the  platform  at  Cardiff.  A  mere  casual  con  versa-  *- 
tioQ  with  a  person  whose  duty  it  is  to  open  and  shut  the  carriage  doors 
or  the  like  cannot  amount  to  evidence  of  a  special  contract  with  the 
company.  And  even  that  conversation  here  merely  amounted  to  this,. 
— "  The  train  is  behind  time ;  and  we  hear  that  there  has  been  a  break- 
down at  Swansea."  It  is  perfectly  consistent  with  all  the  evidence 
here  that  the  company  have  done  all  they  contracted  to  do.  When  a 
plaintiff  complains  of  a  breach  of  duty,  he  is  bound  to  produce 
reasonable  evidence  to  show  that  there  has  been  such  a  breach  of 
datj.  Notwithstanding  the  able  argument  we  have  heard  to-day,  I 
can  see  no  such  evidence,  and  therefore  feel  bound  to  give  my  judg- 
ment in  favour  of  the  company. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  reason  why  the  plain- 
tiff sustained  the  damage  he  complains  of,  is,  that  the  train  by  which 
he  should  have  proceeded  did  not  arrive  at  Cardiff  at  the  time  it  was 
expected  to  arrive,  and  consequently  did  not  depart  from  Cardiff  so 
as  to  arrive  at  Gloucester  in  time  for  the  plaintiff  to  transfer  himself 
at  that  place  to  the  train  which  would  have  carried  him  on  that  even- 
ing to  Newcastle.  The  question  therefore  is,  whether  the  company 
entered  into  any  contract  with  the  plaintiff,  or  were  under  any  legal 
duty  to  have  a  train  at  Cardiff  ready  to  start  at  such  time  as  would 
have  enabled  the  plaintiff  to  go  on  by  the  corresponding  train  from 
Gloucester  to  Newcastle.  That  depends  upon  the  effect  which  is  to 
be  given  to  two  facts.  The  first  is,  that  the  plaintiff  had  taken  a 
ticket  for  Newcastle.  The  second  is,  that,  in  the  ordinary  course  of 
things,  the  train  should  have  started  from  Cardiff  at  4.34  P.  M.  As 
to  the  ticket,  all  that  that  indicates,  is,  that  the  plaintiff  shall  be 
carried  from  Cardiff  to  Newcastle  by  *the  next  train  starting  r*Qig 
from  Cardiff  for  Gloucester  (where  the  defendants'  line  ends),  ^ 
and  thence  on  by  the  next  train  starting  from  Gloucester  for  New- 
castle at  such  time  as  it  was  possible  to  overtake  it.  It  is  simply  a 
ticket  for  the  plaintiff's  conveyance  from  Cardiff  to  Newcastle.  There 
is  no  statement  on  the  face  of  it  to  show  how  he  is  to  be  taken  there, 
except  the  words  *'  vifi  Midland  Railway."  Now,  the  law  attaches  to 
8Qch  a  contract  as  this  (assuming  the  ticket  and  the  surrounding  cir- 
camsiances  to  amount  to  a  contract),  that  it  is  to  be  performed  within 
a  reasonable  time.  The  ticket,  therefore,  does  not  help  the  plaintiff 
The  only  other  circumstance  to  be  considered,  is,  the  evidence  that 
the  train  should  have  started  from  Cardiff  at  4.34,  that  is,  that  the 
ordinary  time  for  the  departure  of  that  particular  train  was  4'!84. 
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Whether  the  train  was  due  at  Cardiff  in  the  aense  that  it  was  war- 
ranted to  be  there  at  that  time,  or  as  a  mere  representation  that  it  was 
usually  there  at  that  time,  depends  upon  the  consideration  of  whether 
any  duty  was  cast  upon  the  company  that  the  train  should  arrive 

Eunetually.  Clearly  there  is  no  such  duty  cast  upon  the  company  by 
iw :  if  any  such  duty  exists,  it  must  be  provea  by  competent  evi- 
dence. Reliance  was  placed  upon  the  statement  of  the  authorized 
ag^nt  of  the  company  that  the  train  would  start  at  4.34,  and  would 
carry  the  plaintiff  through  to  Newcastle.  The  question  is,  whether 
that  was  a  warranty,  or  only  a  representation  coupled  with  a  stipula- 
tion that  the  punctual  arrival  and  departure  of  the  train  were  not  war- 
ranted by  the  company.  That  would  appear  from  the  time-bill ;  and 
I  apprehend  it  was  clearly  for  the  plaintiff  to  give  that  in  evidence. 
He  should  have  proved  it  by  the  mode  which  as  between  the  company 
and  a  passenger  was  held  to  be  the  proper  mode  of  proof  in  Denton 
*3201  ^*  ^^^  Great  Northern  'Railway  Company.  If  the  time-bill 
-'  had  been  produced  here,  there  would  probably  have  been  an 
end  of  the  plaintiff^s  case.  It  would,  doubtless,  have  shown  that  there 
was  an  absolute  repudiation  of  a  warranty  of  punctuality.  Upon  the 
whole,  I  think  the  merits  as  well  as  the  law  are  with  the  defendants. 

Btlks,  J. — I  must  confess  I  have  arrived  at  the  same  conclusion,  and 
that  not  without  having  had  ample  time  for  consideration.  The  case 
is  one  of  considerable  importance ;  for,  it  affects  every  ticket  issued 
for  a  journey  of  any  length.  I  see  no  evidence  here  of  guarantee  or 
absolute  promise  of  correspondence  with  any  other  trains :  and  there 
is  the  best  possible  reason  for  saying  there  was  none,  for  the  plaintiff 
has  not  alleged  it  in  his  declaration.  He  states  that  he  was  received 
by  the  defendants  as  a  passenger  to  be  carried  on  their  railway,  and 
ought  to  have  been  conveyed  by  them  by  a  certain  train  or  series  of 
trains,  without  any  unreasonable  delay,  from  Cardiff  to  Newcastle. 
It  may  be  that  that  was  proved.  The  only  evidence  which  the  plain- 
tiff gave  was  the  ticket.  That  contains  no  guarantee  upon  the  face  of 
it  At  the  utmost,  it  only  proves  a  contract  to  carry  the  plaintiff  from 
Cardiff  to  Newcastle  without  unreasonable  delay.  If  the  plaintiff 
wished  to  prove  more,  he  should  have  produced  the  time-table.  Pos- 
sibly that  might  have  proved  his  case.  It  is  also  possible,  and  indeed 
highly  probable,  that  he  had  very  good  reasons  for  not  producing  it 
The  absence  of  that  document,  however,  has  left  us  in  the  dark.  The 
foundation,  therefore,  upon  which  the  plaintifTs  case  reposes  is  want- 
ing. I  cannot  entertain  any  doubt  whatever  that  the  plaintiff  ought 
to  have  been  nonsuited. 

*S21'I  Montague  Smith,  J. — ^I  am  entirely  of  the  same  ^opinion. 
^  I  see  no  evidence  of  any  contract  on  the  part  of  the  company 
to  carry  the  plaintiff  from  Cardiff  to  Newcastle  within  a  reasonable 
time,  simpliciter,  but  to  carry  him  with  reference  to  the  usual  course 
of  the  company  as  contained  in  their  time-bills.  There  was  no  abso- 
lute contract  to  carry  the  plaintiff  so  as  to  meet  a  particular  train  at 
Gloucester ;  but  at  most  a  representation  that  in  the  ordinary  course 
he  might  expect  to  meet  it  If  the  correspondence  were  any  evidence 
of  the  time-bills,  it  is  clear  that  there  was  an  express  condition  that 
the  times  of  arrival  and  departure  of  the  trains  were  not  guaranteed.  If 
tiie  company  did  warrant  the  exact  arrival  and  departure  of  every  train, 
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of  coarae  no  aocident,  however  unforeseen,  exoept  the  act  of  Qod, 
woald  be  an  answer.  Bat  it  is  quite  clear  that  the  company  here 
oontracted  with  reference  io  their  time-bills :  and  they  should  have 
been  produoed.  Bole  absolute  to  enter  a  nonsuit. 


PHELPS  V.  THE  LONDON  AND  NORTH  WESTERN  RAIL- 

WAY  COMPANY.    May  26. 

^OfdioBfy  VaggfLge,"  for  which  a  n^lwsj  company  is  respOnsihle,  does  not  inolnde  title-deeds 
Mongini^  to  a  client  which  an  attorn^  is  carrying  with  him  in  his  bag  or  portmanteau  for  the 
pirpose  of  prodnciag  on  a  trial  in  a  local  court;  or  bank-notes  (to  a  considerable  amount)  car- 
riad  by  him  for  the  purpose  of  meeting  the  contingencies  of  the  suit. 

This  was  an  action  brought  by  the  plaintiff,  a  solicitor,  against  the 
London  and  North  Western  Railway  Company,  to  recover  damages 
for  the  delay  and  expense  he  had  sustained  through  the  negligence 
of  the  defendants'  servants  on  two  several  occasions  where  he 
*wa8  a  passenger  on  their  line,  in  consequence  of  the  temporary  r«Qoo 
loss  of  his  luggage.  '- 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  The  facts  were  as  follows : — The  plaintiff  was  a 
solicitor  at  Lunsford,  in  Kent.  In  July,  1863,  he  was  retained  for  the 
defendants  in  an  action  brought  in  the  county  court  of  Montgomery- 
shire holden  at  Machynlleth,  and  aceordingly  proceeded  thither  by  the 
London  and  North  Western  Bailway,  taking  with  him  a  portman- 
teaa,  in  which,  besides  his  necessary  clothing,  he  had  certain  deeds 
and  writings  belonging  to  his  client,  and  which  were  essential  to  his 
defence  in  the  proceedings  in  the  county  court,  and  65Z.  in  Bank  of 
England  notes,  which  he  took  for  the  purpose  of  paying  money  into 
court  if  that  should  be  desirable,  or  of  paying  the  amount  of  the  judg- 
ment in  the  action  if  his  client  should  be  defeated.  On  his  arrival  at 
Shrewsbury,  where  it  was  necessary  to  change  to  another  train,  the 
plaintiff  saw  his  portmanteau  on  the  platform:  but,  when  he  reached 
Bis  journey's  end,  the  portmanteau  was  not  to  be  found.  Not  being 
prepared  to  produce  the  deeds,  he  was  compelled  to  apply  to  the  judge 
to  adjourn  the  cause,  which  was  allowed  on  payment  of  costs.  After 
remaining  several  days  at  Machynlleth  in  hopes  of  recovering  the 
portmanteau,  he  was  compelled  to  return  to  town  without  it.  It  was 
ultimately  discovered  at  the  lost  luggage  office,  and  restored  to  the 
plaintiff  in  safety. 

In  May,  1864,  the  plaintiff  had  occasion  again  to  attend  the  same  countv 
eourt,  touching  the  same  matter,  and  was  again  a  passenger  by  the 
defendants'  line,  taking  with  him  the  same  deeds  in  a  leather  be^ 
On  his  arrival  at  Machynlleth,  the  leather  bag  was  not  to  be  found, 
and  the  plaintiff  was  in  consequence  again  obliged  to  apply  for  an 
adjournment  of  the  cause,  which  was  granted  upon  the  same  terms  as 
before. 

*The  plaintiff  claimed  compensation  in  this  action  for  his   r««03 
loss  of  time,  and  tavern  and  other  expenses  on  the  first  occa-   ^ 
•ioQ,  and  the  expenses  he  had  iBourred  in  consequence  of  the  two 
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postponements  of  the  trial,  and  also  tbe  expense  of  the  two  joarnejs 
which  had  thus  been  rendered  abortive. 

The  defendants  pleaded  a  plea  founded  upon  the  Carriers  Act,  11 
O.  4  &  1  W.  4,  c.  68;  and  also  a  plea  that  the  contents  of  the  port- 
manteau and  bag  were  not  passengers^  Ipgg&ge  within  the  meaning 
of  the  66th  section  of  their  special  act.  (a) 

The  first  plea  was  demurred  to,  on  the  ground  that  the  Carriers 
Act  applies  only  to  the  hs8  and  not  to  damage  resulting  from  the 
mere  temporary  detention  of  property .(6) 

On  the  part  of  the  defendants  it  was  contended  that  the  plaintiff  was 
not  entitled  to  carry  as  "  ordinary  luggage"  deeds  and  Bank  of  Eng- 
land notes,  and  that  the  claim  in  respect  of  the  fruitless  journeys  (or 
at  all  events  so  much  thereof  as  related  to  his  journeys  from  Luns- 
ford)  and  the  postponements  of  the  trial  was  too  remote,  as  not  being 
in  the  nature  of  damages  which  could  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  at  the  time  of  entering  into 
the  contract. 

♦S*>41  '^^^  learned  judge  thereupon  left  it  to  the  jury  to  *say, — 
-'  first,  what  damages  the  plaintiff  had  sustained,  assuming  that 
he  was  entitled  to  carry  the  deeds  and  bank-notes  as  personal  luggage 
without  paying  for  them, — ^secondly,  what  if  he  was  not  so  entitled. 
The  jury  assessed  the  damages  upon  the  first  hypothesis  at  44{.  Is,, 
and  upon  the  secpnd  at  20/. 

A  verdict  was  entered  for  the  plaintiff  for  44?..  1«.,  leave  being 
reserved  to  the  defendants  to  move  to  reduce  it  to  202.  or  to  such 
other  sum  as  the  court  should  think  right. 

Kemplay,  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi  to 
reduce  the  verdict  to  201.  or  such  other  sum  as  the  court  should  direct^ 
on  the  grounds, — first,  that  the  deeds,  documents,  and  Bank  of  Eng- 
land notes  were  not  the  plaintiff's  ordinary  luggage  which  he  was 
entitled  to  carry  without  paying  for  the  same, — secondly,  that  the 
alleged  loss  of  his  journeys  was  too  remote  to  be  recoverable  as  dam- 
ages against  the  defendants,  and  not  such  a  damage  or  loss  as  the 
defendants  could  fairly  and  reasonably  have  contemplated. 

Huddleston,  Q.  C,  and  Prideaux,  now  showed  cause. — The  question 
is  what  is  a  passenger's  '* ordinary  luggage,"  within  the  meaning  of 
the  66th  section  of  the  9  &  10  Vict.  c.  cciv.  That  it  is  not  confined  to 
necessary  clothing  for  the  person,  is  plain.  A  barrister  travelling  on 
circuit  might  perhaps  be  allowed  to  carry  his  wig  and  gown,  and 
possibly  a  No.  of  Reports ;  (c)  a  sportsman  going  to  the  moors,  his 
gun ;  a  medical  man,  his  instruments  and  bandages;  an  artist,  his  box 
of  colours  and  his  easel.  Why,  then,  should  an  attorney  be  precluded 
from  carrying  in  the  same  way  deeds  and  documents,  and  money  to 

(a)  Tbe  9  A  10  Vict  o.  ooir.,  a.  00,  aoacts  that  "  erery  passenger  travelling  npon  the  railway 
in  a  firit-elass  earriage  may  take  with  him  his  ordinary  luggage  not  exceeding  1  cwt,  and 
erery  passenger  trarelling  in  a  second-class  carriage  may  take  with  him  his  ordinary  Inggmga 
not  exceeding  0Olhs.  weight,  and  erery  passenger  trarelling  in  a  third-class  carriage  may  tak« 
with  him  his  ordinary  luggage  not  exceeding  401bs.  weight*  without  any  charge  being  made  for 
the  carriage." 

(6)  See  Heam  v.  The  London  and  South  Western  Railway  Company,  ID  Kxoh.  783.  Thii 
plea  was  ultimately  abandoned. 

(e)  See  Mnnster  r.  The  Soath  Eastern  Railway  Company,  4  C.  B.  K.  S.  079  (B.  C.  L.  E. 
▼oL  93). 
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meet  the  exigencies  of  ^the  suit  he  is  engaged  in  ?  It  has  been  r«095 
decided  in  this  court  that  merchandise  cannot  be  carried  as  per-  ^ 
sonal  luggage :  Cahill  v.  The  London  and  ^orth  Western  Railway 
Company,  10  C.  B.  N.  S.  154  (E.  C.  L.  R.  vol.  100),  in  error  18  C.  B. 
N.  S.  818  (E.  C.  L.  R.  vol.  106).  [ Willes,  J.— The  House  of  Lords 
have  since  decided  the  same  way,  upon  an  appeal  from  a  decision  of 
the  Irish  Court  of  Common  Pleas,  (a)  without  being  made  acquainted 
with  our  decision :  Belfast  and  Ballymena  Railway  Company  v.  Keys, 
9  House  of  Lords  Cases  ^56.]  In  The  Great  Northern  Railway  Com- 
pany V.  Shepherd,  8  Exch.  88,  it  was  held  that  a  carrier  of  passengers 
for  hire  is  at  common  law  only  bound  to  carry  their  personal  luggage ; 
and  therefore  if  a  passenger  has  merchandise  among  his  personal  lug- 
gage, or  so  packed  that  the  carrier  has  no  notice  that  it  is  merchandise, 
he  is  not  responsible  for  its  loss.  Parke,  B.,  there  says  that  the  term 
personal  luggage  "comprises  clothing  and  such  articles  as  a  traveller 
usually  carries  with  him  for  his  personal  convenience ;  perhaps  even 
a  small  present,  or  a  book  for  the  journey,  might  be  included  in  the 
term ;  but  certainly  not  merchandise,  or  materials  bought  for  the  pur- 
pose of  being  manufactured  and  sold  at  a  profit," — citing  Angell  on 
Carriers,  §  115;  Story  on  Bailments  626,  6th  edition,  note.  The 
definition  given  by  Story,  in  §  499,  is  this :  **  By  baggage,  we  are 
to  understand  such  articles  of  necessity  or  personal  convenience  as 
are  usually  carried  by  passengers  for  their  personal  use,  and 
not  merchandise  or  other  valuables,  although  carried  in  the  trunks  of 
passengers,  which  are  not  designed  for  any  such  use,  but  for  other 
purposes,  such  as  a  sale,  and  the  like."  The  learned  editor  of  the  7th 
edition  of  that  valuable  work  adds  to  this  section, — "  But  it  has  been 
said,  that,  although  passenger  ^carriers  are  not  liable  for  mer-  r«qQ/» 
cbandise  when  packed  up  with  a  traveller's  baggage,  if  the  '- 
baggage  be  lost ;  yet^  if  the  merchandise  be  so  packed  as  to  be  obvi- 
ously merchandise  to  the  eye,  and  the  carrier  takes  it  without  objec- 
tion, he  is  liable  for  the  loss.  The  term  baggage  has  been  thought  to 
include  personal  jewellery  (MWU  v.  Rowland,  3  Barr  Penn.451 ;  and 
see  Brooke  v.  Pickwick,  4  Bingh.  218,  12  J.  B.  Moore  447  ;  Nevins  v. 
Bay  State  Steamboat  Company,  4  Bosw.  226);  a  watch  in  a  trunks 
valued  at  94  dollars  (Jones  v.  Yorhees,  10  Ohio  R.  145:  but  see 
Bomar  v.  Maxwell,  9  Humph.  R.  621);  a  set  of  carpenter's  tools,  to  a 
reasonable  amount  (Porter  v,  Hildebrand,  2  Harris  Penn.  R.  129) ;  a 
pair  of  pistols  (Woods  v.  Devin,  13  111.  R.  746 ;  Davis  v.  The  Southeru 
Michigan  Railway,  22  111.  R.  281) ;  money  in  a  trunk  to  a  reasonable 
amount  hon§L  fide  intended  for  travelling-expenses  and  personal  uae 
(Jordan  v.  The  Fall  River  Railroad  Company,  5  Cush.  R.  70;  Illinois 
Central  Railroad  v.  Copeland,  24  Illinois  332:  the  sum  of  439  dollars 
was  thought  to  be  an  unreasonable  sum  in  Davis  v.  Michigan,  &0. 
Bailroad,  22  Illinois  278) ;  although  on  this  point  the  decisions  are 
not  uniform :  see  Grant  v.  Newton,  1  E.  D.  Smith  95,  where  the  con- 
trary is  held :  and  see  Bomar  v.  Maxwell,  9  Humphreys  R.  621.  But  not 
large  sums  of  money,  such  as  are  carried  merely  for  transportation, 
and  not  for  convenience  on  the  way  (Orange  County  Bank  v.  Brown^ 
9  Wendell  85):  nor  articles  of  merchandise,  not  intended  for  personal 
1^;  such  as,  '  thirty -eight  pairs  of  new  shoes,  sixty  pairs  of  stock  for 

(a)  K«7t  V.  Tb«  BelfMt  and  Balljmena  Bailway  Companj,  8  Iriih  Com.  L.  Bop  197. 
C.  B.  N.  S.,  VOL.  XIX. — 14 
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boys*  shoes,  and  two  papers  of  shoe-nails'  (Collins  v.  Boston  and  Maine 
Bailroad,  10  Cash.  506) ;  nor  for  a  box  of  jewellery  carried  as  and  for 
merchandise:  Biohards  ,v.  Westcott,  2  Bosw.  589." (a)    As  to  the 

(a)  The  learned  editor  (Bdmnnd  H.  Bennttt)  adds  tn  a  note  to  this  leetlon, — '•  Id  Dibble  n 
Brown,  12  Ooo.  217|  Nitbett,  J.,  said:  <  It  remains,  bowerer,  to  inquire  what  Is  to  be  aoder> 
litood  hj  baggage  for  whicbthey  are  thas  liable.    And  we  are  not  guided  in  this  ioqutry  bj 
A^jadieations  which  settle  a  definite  rule  of  anirersal  application.    From  their  nsaal  eoune 
of  business,  when  they  carry  a  passenger,  a  contract  is  implied  to  carry  also  his  baggage. 
They  arc  presumed  to  be  compensated  in  the  fare  for  his  transportation,  and,  I  can  rery 
well  believe,  well  compensated,  because  the  amount  of  travel  is  greatly  increased  by  the  com- 
fort and  conyenience  of  carrying  baggage,  and  would  be  lessened,  if  for  his  baggsge  a  pas- 
senger was  required  to  pay  freight    It  is  curious  to  remark,  as  I  do  en  passant,  thai  the  law 
takes  more  care  of  a  man's  luggage  than  it  does  of  his  iifo  and  limbs ;  for  the  former  the  car- 
rier is  liable  as  insurer  against  loss,  except  by  the  act  of  God  and  the  public  enemies  ;  for  the 
safety  of  the  latter,  he  is  bound  only  to  extraordinary  care  and  diligence.    But,  to  return :  to 
what  articles,  under  the  denomination  of  baggage,  does  this  implied  contract  extend  ?    Judge 
Story  informs  us  that  by  baggage  we  are  to  understand  such  articles  of  necessity  or  persoual 
oonTcnienee  as  are  usually  carried  by  passengers  for  their  personal  use,  and  not  merchandise  or 
other  ▼aluables,  although  carried  in  the  trunks  of  passengers,  which  are  not  designed  for  any 
f uch  use,  but  for  other  purposes,  such  as  a  sale  and  the  like :'  Story  on  Bailments,  }  499.    la 
Orange  County  Bank  v.  Brown,  9  Wendell  115, 116,  Judge  Nelson  says  'A  reasonable  amount  of 
baggage,  by  custom  or  the  courtesy  of  the  carrier,  is  considered  as  included  in  the  fare  for  the 
person :  but  courts  ought  not  to  permit  this  gratoity  or  custom  to  be  abused,  and,  under  pretence 
of  baggage,  to  include  articles  not  within  the  sense  or  meaning  of  the  term,  or  within  the  ol^eet 
or  intent  of  the  indulgence  of  the  carrier,  and  thereby  deftraud  him  of  his  just  compensation, 
and  subject  him  to  unknown  and  illimitable  haiards.'    In  Hawkins  v.  Hoffman,  Bronson,  J., 
says  :  <  An  agreement  to  carry  ordinary  baggage  may  well  be  implied  from  the  usual  course  of 
business:  but  the  implication  cannot  be  extended  a  single  step  beyond  such  things  as  the 
traveller  usually  has  with  him  as  part  of  his  luggage.    It  is  doubtless  difficult  to  define  with 
accuracy  what  shall  be  deemed  baggage  within  the  rule  of  the  carrier's  liability.     I  do  not 
intend  to  say  that  the  articles  must  be  such  as  every  man  deems  essential  to  his  comfort;  for, 
■ome  men  may  carry  nothing,  or  very  little,  with  them  when  they  travel,  whilst  others  consult 
their  convenience  by  carrying  many  things.    Nor  do  I  mean  to  say  that  the  rule  is  confined  to 
wearing  apparel,  brushes,  rasors,  writing-apparatus,  and  the  like,  which  most  persons  deem  in- 
dispensable.   If  one  has  books  for  his  instruction  or  amusement  by  the  way,  or  carries  his  gun  or 
fishing-tackle,  they  would  undoubtedly  fall  within  the  term  baggage,  because  they  are  usually 
carried  as  such.    This  is,  I  think,  a  good  test  for  determining  what  things  fall  within  the  rule:* 
6  Hiirs  N.  T.  R.  589,  590.    It  has  been  decided,  that,  under  the  term  baggage,  merchandise^ 
as,  silks  or  other  fine  articles,  are  not  embraced  (25  Wend.  458) ;  nor  large  sums  of  money  (9 
Wend.  85) ;  nor  samples  of  merchandise  (6  Hill's  N.  T.  R.  586).    A  watch  is  embraced,  accord- 
ing to  the  Ohio  courts  :  10  Ohio  R.  145.    So  far  as  these  rulings  go,  the  doctrine  may  be  eon- 
f  iderod  as  settled,  and  it  must  be  considered  as  settled  in  all  cases  falling  within  the  reason  of 
those  rulings.    When,  however,  all  this  is  done,  the  subject  is  disencumbered  of  but  little  of  the 
difficulty  which  environs  it.    Nor  does  the  text  of  Story,  or  the  opinions  of  Judges  Nelson  and 
Bronson,  relieve  it  of  embarrassment    When  we  settle  down  with  Judge  Story  upon  the  pro- 
position that,  by  baggage  is  to  be  understood  '  such  articles  of  necessity  or  personal  convenieace 
as  are  usually  carried  by  passengers,  for  their  personal  use,'  we  are  still  without  a  rate  for 
determining  what  articles  are  included  in  baggage :  for,  such  things  as  would  be  necesaaiy  to 
one  man  would  not  be  necessary  to  another :  articles  which  would  be  held  but  ordinary  cob- 
▼eniences  by  A.,  might  be  considered  encumbrances  by  B.    One  man,  flrom  choice  or  habit,  or 
from  educational  incapacity  to  appreciate  the  comforts  or  conveniences  of  life,  needs  perhaps  a 
portmanteau,  a  change  of  linen,  and  an  indifferent  rasor ;  whilst  another,  firom  habit,  position, 
and  education,  is  unhappy  without  all  the  appliances  of  comfort  which  surround  him  at  hossei 
The  quantity  and  character  of  baggage  mast  depend  very  much  upon  the  condition  in  Ufo  of 
the  traveller,— his  calling,  his  habits,  his  tastes,  the  length  or  shortnesa  of  his  journey,  and 
whether  he  travels  alone,  or  with  a  family.     If  we  agree  further  with  Judge  Story,  and  say 
that  the  articles  of  necessity  or  of  convenience  must  be  such  as  are  tuwiHg  carried  by  travel- 
lers for  their  personal  use,  we  are  still  at  fault,  because  there  is  in  no  sute  in  this  Union,  nor  ia 
say  part  of  one  state,  any  settled  usage  as  to  the  bag^gago  which  travellers  carry  with  them  fi»r 
their  personal  use.    The  quantity  and  character  of  baggage  found  to  accompany  traveUors,  are  as 
Tarious  as  are  the  countenances  of  the  travellers.    The  negative  part  of  Judge  Story's  deflnitiony 
with  more  precision,  furnishes  a  rule  pro  tanto.    Baggage,  he  says,  does  not  embrace  narchaa- 
diae,  or  othar  valuables  not  doiignod  fo'  pofsoaal  ose^  bat  which  are  deaignod  for  otlior  poipoMS^ 
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^remoteness  of  the  damages,  the  more  convenient  rule  seems  r«D07 
to  be  that  suggested  by  Crompton,  J.,  in  Smeed  v.  Foord,  1  *- 
Ellis  k  Ellis  602  (E.  G.  L.  B.  vol.  102).  ''  I  doubt/'  savs  that  learned 
judge,  "  whether  in  these  cases  it  is  the  duty  of  the  judge  to  lay  down 
more  to  the  jury  than  that  the  ^plaintiff  is  entitled  to  such  dam-  r^goo 
affes  as  are  the  natural  consequences  of  the  breach  of  contract.  '- 
The  question  what  are  such  natural  consequences,  is,  I  think,  in  each 
case  rather  for  the  jury  than  for  the  judge,  just  as  it  is  for  them,  not 
for  him,  to  assess  the  amount  of  damages." 

^Kemplayy  in  support  of  the  rule. — The  ordinary  luggage  r*Qog 
of  a  passenger,  whether  by  coach,  by  railway,  or  by  steamboat,  ^ 
must  be  that  which  he  requires  for  his  personal  use  and  convenience. 
That  cannot  extend  to  deeds,  even  if  the  passenger's  own  property. 
*Still  less  can  it  embrace  deeds  which  belong  to  a  third  person.  r«QQA 
There  is  nothing  in  the  language  of  Story,  or  in  that  of  Lord  ^ 
Wensleydale  in  the  case  referred  to,  which  militates  against  that 
construction.  To  allow  a  man  to  carry  his  own  deeds  about  with 
him  as  *'  ordinary  luggage,"  would  be  imposing  an  intolerable  bur* 
tl^en  upon  railway  companies. 

Erle,  C.  J.  Estopping  Kemplay,) — ^I  think  the  rule  must  be  made 
alMolute  to  reauce  the  verdict  to  20Z.  The  question  is  confined  to 
the  damage  claimed  in  respect  of  the  deeds  which  the  plaintifT  was 
carrying  on  a  journey  to  a  court  where  litigation  was  going  oit  in 
which  those  deeds  were  of  importance  to  the  plaintiff's  client,  and  of 
the  money  which  was  also  necessary  with  reference  to  the  same 
object,  viz.  the  plaintiff's  professional  duty.  The  loss  in  reference  to 
these  was  not  in  my  judgment  a  loss  connected  in  any  way  with  luggage 
intended  for  the  personal  use  of  the  plaintiff  on  bis  journey.  It  is 
agreed  on  all  hanas  that  it  is  impossible  to  draw  any  very  well-defined 
line  as  to  what  is  and  what  is  not  necessary  or  ordinary  luggage  for  a 
traveller;  that  which  one  traveller  would  consider  indispensable, 
would  be  deemed  superfluous  and  unnecessary  by  another.  But  the 
general  habits  and  wants  of  mankind  must  be  taken  to  be  in  the  mind 
of  the  carrier  when  he  receives  a  passenger  for  conveyance :  and  the 
law  makes  him  responsible  for  all  such  things  as  may  fairly  be  car- 
ried hy  the  passenger  for  his  personal  use.  When  something  ia 
carried  which  *is  manifestly  not  for  personal  use,  or  that  which  a  r^goi 
traveller  would  ordinarily  carrv  for  bis  personal  comfort  or  con-  ^ 
venience,  the  carrier^s  responsibility  ceases.  For  the  articles  which  the 
plaintiff  here  was  carrying,  not  for  his  own  use,  but  for  the  service 
of  another  person,  the  company  are  not  chargeable. 

WiLLES,  J. — I  am  of  the  same  opinion. 

Btlss,  J. — I  am  of  the  same  opinion,    A  man's  title-deeds  and 

mek  M,  A  mI«  or  th«  like.  W«  mAy  laftly  My  thAl  it  doct  not  •mbne*  merehMidiM  or  other 
trtielM  which  aro  intended  to  be  fold.  But  it  ii  not  to  be  nndentood,  I  apprehend,  that  no 
ftitiele  if  embraced  which  may  be  daffed  with  merchandife,  or  which  if  a  Taloable,  other  than 
•Bch  af  if  Of vai  for  pareonal  ufe.  Begard  mne t  be  had  to  the  qnantitj  and  Talne  of  the  artiolee* 
A  trmok  of  lacef,  for  inf  taaea»  althongh  light  and  f mall  in  balk,  dearly  if  ezdnded.  Their  Tal«« 
weald  ezdnde  them.  The  rif  k  impoeed  vpon  the  carrier  if  not  that  contemplated  in  the  implied 
etntraet  to  carry  hagfog^,  and  to  be  ree ponf ible  for  it.  The  liability  in  f nch  a  caee  woald  b« 
wholly  dif proportioned  to  the  compenfation  which  he  if  pree omed  to  deriTO  from  the  fare  of 
paneagerf .  Bee  idee ,  it  if  a  fraad  npon  hia  to  Mlifeot  him  to  io  great  a  haiard,  withont 
lag  Um  ef  Ua  tsktaMa." 


831         PHEuPS  V.  L.  &  N.  W.  RAILWAY  CO.    T.  T.  1865. 

securities  do  not,  I  think,  fall  within  the  description  of  "ordinary 
luggage."  But,  when  those  deeds  and  securities  belong  to  another 
person,  I  think  the  case  is  clearer  still.  The  responsibility  of  railway 
companies  would  be  most  alarmingly  increased,  if  it  were  held  that 
they  could  be  charged  with  the  safety  of  things  like  these.  In  this 
case,  I  see  no  distinction  between  the  money  and  the  deeds;  though, 
under  other  circumstances  (as  my  Brother  Willes  suggests  to  me^ 
there  might  be  a  distinction. 
MoNTAQUE  Smith,  J.,  concurred. 

Bule  absolute  to  reduce  the  verdict  to  20l{a) 

(a)  See  Snead  «.  Watkiu,  1  0.  B.  N.  6.  267  (B.  C.  L.  R.  toI.  87).  There,  one  Halme,  who 
had  formerly  been  clerk  to  the  plaintiff,  an  attomej,  was  eubpanaed  at  a  witnoei  in  an  action 
brought  by  hie  late  employer  to  reooTcr  the  amottnt  of  a  bill  of  coiti.  Halme  put  up  at  a  publie 
houie  of  entertainment  at  Westminster  kept  by  the  defendant,  bringing  with  him  a  bag  contain- 
ing,  amongst  other  things,  a  letter-book  belonging  to  the  plaintiff.  Whilst  at  the  defendaatTi 
house,  Hulme  became  indebted  to  the  defendant  for  lodging  and  reflresbments,  and  quitted  with- 
out  paying  his  bill,  leaTing  behind  him  the  bag  with  the  letter-book,  which  the  defendant  rehi- 
ed  to  deliTor  up  to  the  plaintiff  on  demand,  claiming  a  lien  for  his  bill  against  Hulme.  And  it 
was  held  that  the  daim  of  lien  was  ralid. 

And  see  Butcher  v.  The  Eastern  Counties  Railway  Company,  16' C.  B.  IS  (E.  C.  L.  B.  toL  81). 


^.oQ-n      ♦HANS  PETER  MOLLER  and  Others  v.  JECKS. 
^^^J  May  29. 

Timber  was  consigned  by  the  plaintiff's  ship  Johan  to  the  defendant,  and  landed  and  deliTered 
to  him  in  a  harbour  by  the  statute  for  the  regulation  of  which  certain  dues  were  payable  thereon 
by  him.  The  defendant  failing  to  pay  these  dues,  the  Johan  was  detained  for  nine  deya  by  the 
harbour  authorities,. at  the  expiration  of  which  time  the  master  obtained  her  release  by  paying 
the  demand  himself: — Held,  that, — assuming  that  the  defendant  was  by  the  statute  liable  to  pay 
the  dues,  and  that  the  detention  of  the  Tcssel  was  justifiable, — the  plaintiff  was  only  entitled  to 
recoTcr  the  amount  he  had  paid  for  the  dues,  but  not  damages  for  the  time  the  Tcsael  was 
detained ;  inasmuch  as  he  might  at  once  hare  procured  her  release  by  payment  of  the  money. 

This  was  an  action  upon  a  charter-party.  The  first  count  of  the 
declaration  stated  that  the  plaintiffs  and  the  defendant  agreed  by 
charter-party  that  the  plaintiff's  ship  the  Johan  should  with  all  con- 
venient speed  sail  and  proceed  to  Gefle  (in  the  Gulf  of  Finland),  or  so 
near  thereto  as  she  might  safely  get,  and  that  the  defendant  should 
there  load  her  with  a  full  and  complete  cargo  of  deals,  battens,  or 
other  lawful  merchandise,  and  that,  being  so  loaded,  she  should 
therewith  proceed  to  Great  Yarmouth  or  Lowestoft,  or  as  near  there- 
unto as  she  might  safely  get,  always  afloat,  and  there  deliver  the 
same  on  payment  of  freight  at  certain  rates  therein  agreed,  and  that 
the  defendant  should  have  fourteen  days  (Sundays  excepted)  for  load- 
ing the  said  ship  and  discharging,  and  ten  days  on  demurrage  over 
and  above  the  said  laying  days,  at  SL  per  day ;  that  afterwards  the 
said  ship  sailed  to  Gefle  aforesaid,  and  was  there  loaded  by  the 
defendant  with  a  full  and  complete  cargo  as  agreed ;  that  afterwardsi 
on  signing  the  bills  of  lading  of  the  said  cargo,  the  said  ship  was 
ordered  to  Lowestoft,  and  the  plaintiff  thereupon  carried  the  said 
cargo  in  the  said  ship  to  Lowestoft  aforesaid,  and  there  delivered  the 
same  to  the  defendant  as  agreed ;  that  all  conditions  were  fulfilled, 
and  all  things  were  done  and  happened,  and  all  times  elapsed  neces* 
sary  to  entitle  the  plaintiff  to  have  the  said  charter-party  performed 
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by  tbe  defendant  on  his  part,  and  to  maintain  this  sait ;  and  that  the 
defendant  kept  the  said  ship  on  demurrage  ten  days  beyond  the 
periods  as  agreed  upon  for  loading  and  discharge  as  aforesaid,  and 
thereby  became  liable  to  pay  to  the  plaintiff  80/.  for  demurrage  as 
aforesaid,  but  had  not  paid  the  same. 

*There  was  also  a  common  count  for  demurrage,  a  count  for  r»oQQ 
money  and  harbour  dues  paid  for  the  defendant,  a  count  for  *- 
work  done  and  materials  provided,  and  a  count  upon  accounts  stated. 

The  defendant,  besides  a  traverse  of  all  the  material  allegations  in 
the  declaration,  pleaded,  as  to  so  much  of  the  plaintiff's  claim  as 
related  to  the  alleged  keeping  by  the  defendant  of  the  ship  on  demur- 
rage, that  the  plaintiffs  hindered  and  prevented  the  said  ship  from 
being  unloaded,  and  by  their  own  acts  and  defaults  caused  the  said 
ship  to  be  detained,  to  wit,  for  the  time  during  which  the  defendant 
was  alleged  to  have  kept  the  said  ship  on  demurrage:  and,  as  to  the 
claim  for  money  paid  for  harbour  dues,  the  defendant  paid  into  court 
91. 14:8,  ScL    Issue,  and  damages  ultrd^ 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  last  Spring 
Assizes  at  Norwich.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  plaintiffs  are  the  owners  of  the  Swedish  vessel  Johan, 
whereof  the  plaintiff  Hans  Peter  MoUer  is  master.  Tbe  defendant  is 
a  timber  merchant  at  Norwich.  On  the  25th  of  July,  1864,  Messrs. 
Hinde  &  Gladstone,  of  London,  merchants,  as  agents  for  the  defend- 
ant, chartered  the  Johan  on  a  voyage  from  London  to  Grefle  to  load  a 
cargo  of  deals  and  battens,  and  to  proceed  therewith  to  the  ports  of 
Great  Yarmouth  or  Lowestoft,  as  ordered  on  signing  bills  of  lading. 
By  the  terms  of  the  charter-party,  the  cargo  was  to  be  brought  along- 
side and  taken  from  alongside  by  the  merchants,  according  to  the 
custom  of  the  respective  ports.  By  endorsement  on  the  bill  of 
lading,  it  appeared  that  seven  working  days  were  consumed  in  load- 
ing the  cargo  at  Gefie. 

The  Johan  in  due  course  proceeded  to  Lowestoft,  where  she  arrived 
and  was  reported  at  the  Custom  '^ House  on  the  14th  of  October,  r^ooA 
1864.  She  proceeded  on  that  day  to  a  place  of  discharge  '- 
called  Lucas  Wharf,  where  she  had  been  ordered  by  one  Bounce, 
who  acted  both  for  the  ship  and  for  the  defendant.  This,  it  appeared, 
was  a  mistake ;  on  the  following  day  the  ship  was  ordered  by  the 
fiefendant  to  proceed  to  the  Great  Eastern  Railway  Wharf,  where  she 
remained  until  the  17th,  when  she  was  ordered  by  the  defendant  to 
proceed  to  his  own  wharf  on  the  other  side  of  the  harbour.  On  the 
18th  the  unloading  commenced ;  but,  in  consequence  of  the  defendant 
not  having  provided  the  necessary  hands  to  receive  the  cargo  from 
alongside,  pursuant  to  the  charter-party  and  the  custom  of  the  port, 
but  requiring  tbe  crew  to  carry  the  deals,  &c.,  from  the  ship  on  to  the 
quay,  tbe  cargo  was  not  entirely  landed  until  the  25th,  making  seven 
working  days  (exclusive  of  tbe  day  of  arrival)  beyond  the  fourteen 
laying  days  allowed  by  the  charter-party.  Tbe  freight  was  paid  on 
tbe  26th. 

By  tbe  act  for  the  regulation  of  the  harbour  of  Lowestoft  (7  &  8 
Tict.  c.  xlii).  certain  dues  are  payable  on  the  landing  of  goods  there; 
and  vessels  are  not  allowed  to  clear  out  without  a  pass  from  the  mer- 
chant to  indicate  that  tbe  dues  have  been  paid.    It  was  the  duty  of 
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the  consignee  under  that  statute  to  pay  these  dues  (which  amounted 
to  92. 149.  8d.) ;  but,  as  he  failed  to  do  so,  though  repeatedly  urged 
by  the  captain  of  the  Johan,  the  captain,  after  a  detention  of  nine 
days,  paid  them  himself.  For  this  the  plaintiff  claimed  demurrage 
at  SL  per  day  for  those  nine  days. 

On  the  part  of  the  defendant  it  was  contended  that  the  harbour 
authorities  had  no  right  under  the  statute  to  detain  the  ship  for  does 
payable  in  respect  of  cargo ;  and,  further,  that,  if  they  had,  the  cap- 
tain might  have  paid  the  money  and  called  upon  the  defendant  to 
*8351  ^^'"^^^^^^  ^^^f  ^^^  could  not  by  omitting  to  adopt  that  *course 
^  entitle  himself  to  demurrage  for  so  long  as  he  chose  to  stay. 

Under  the  direction  of  the  learned  judge  a  verdict  was  entered  for 
the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to  enter 
the  verdict  for  him  for  27/.  if  tbe  court  should  be  of  opinion  that  tba 
defendant  was  liable  for  the  nine  days'  detention,  and  that  the  harbour 
authorities  had  a  right  to  detain  the  vessel  until  the  dues  were  paid. 

Keane,  Q.  C,  in  Easter  Term  last,  accordingly  obtained  a  rule  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff  for 
272.,  on  the  ground  that  the  defendant  was  liable  for  the  detention  of 
the  vessel  after  discharge  of  the  cargo,  during  so  many  days  as  the 
statutable  duties  on  the  cargo  were  unpaid.  To  show  that  the  dues 
in  question  were  payable  by  the  consignee  of  the  cargo,  and  that  the 
ship  was  liable  to  aetention  for  their  non-payment,  he  relied  mainly 
upon  the  98d  and  111th  sections  of  the  local  act.  Section  93  enacts 
"  that  there  shall  be  paid  to  the  said  company  of  proprietors«(a)  or  to 
such  perdon  or  persons  as  they  shall  appoint  to  collect  and  receive 
the  same,  for  and  upon  all  goods,  wares,  and  merchandise  conveyed 
inwards  or  outwards,  or  imported  or  exported  to  or  from  the  said 
harbour,  or  carried  upon  the  said  rivers,  lake,  broad,  dyke,  cuts,  and 
navigation,  in  sea-borne  vessels,  such  rates  or  duties  as  the  said  com- 
pany of  proprietors  shall  order  or  direct  to  be  paid,  not  exceeding  tbe 
rates  or  duties  contained  in  the  schedule  to  this  act  annexed  marked 
(A),  which  said  rcUes  and  duties  shall  be  paid  by  the  master  or  com- 
mander, or  other  person  or  persons  having  the  command  or  charge  of  any 
«oQg-]  ^hip  or  sea-borne  vessel  in  which  the  same  shall  *be  imported, 
■^  exported,  or  carried,  or  by  the  merchant  or  merchants  or  other 
person  or  persons  conveying,  exporting,  or  importing,  or  carrying  such 
goods,  wares,  and  merchandise,  or  into  whose  custody  or  possession  ths 
same  shall  be  delivered,  or  by  whom  the  same  shall  be  shipped  respectively, 
upon  the  delivery  or  shipping  of  the  same  respectively."  And  the 
111th  section  enacts  "that,  in  case  any  master  or  commander,  owner 
or  owners  of  any  ship  or  other  sea-borne  vessel,  charged  and  charge^ 
able  with  any  rates  or  charges  allowed  to  be  taken  and  demanded  bj 
this  act,  shall  refuse  to  pay  the  same,  then  and  in  such  case  it  shall  be 
lawful  for  the  directors  of  the  said  company,  or  such  person  or  per- 
sons as  they  shall  appoint  to  be  their  collector  or  collectors,  receiver 
or  receivers,  or  any  or  either  of  them,  from  time  to  time  to  go  on 
board  any  such  ship  or  vessel  to  demand,  collect,  and  receive  the 
same,  and,  on  the  non-payment  thereof,  to  take  and  distrain  every  ship  or 
vessel,  and  all  her  tackle,  apparel,  and  furniture,  or  any  part  thereof 
either  on  board  or  on  shore,  and  the  same  to  detain  until  he  or  they 

(a)  *'  The  Company  of  Proprietors  of  the  Norwich  and  Lowestoft  NaTif  ation." 
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be  paid  and  satisfied  the  said  rates  and  charges ;  and,  in  case  of  anj 
n^lect  and  delay  in  payment  thereof,  then  it  shall  be  lawful  for  the 
saia  directors,  or  such  person  or  persons  as  they  shall  have  appointed, 
and  shall  from  time  to  time  appoint  as  aforesaid,  their  collector  or 
collectors,  receiver  or  receivers,  to  cause  the  same  to  be  appraised  by 
one  or  more  sworn  appraiser  or  appraisers,  or  other  sufficient  persons, 
and  afterwards  to  sell  the  said  distress  and  distresses,  and  therewith 
to  satisfy  himself  or  themselves,  as  well  for  and  concerning  the  said 
rates  and  charges  so  neglected  or  delayed  to  be  paid,  and  for  which 
such  distress  and  distresses  shall  be  taken  as  aforesaid,  as  also  for  his 
or  their  reasonable  charges  in  taking,  keeping,  appraising,  and  selling 
such  distress,  rendering  to  the  master,  commander,  or  owner  of  the 
*8aid  ship  or  vessel  in,  to,  or  from  which  such  distress  shall  pooir 
be  so  taken  or  belong,  the  overplus  (if  any  there  shall  be)  on  ^ 
demand ;  and,  if  any  owner,  consignor,  or  consignee  respectively  of 
any  coals,  timber,  goods,  wares,  or  merchandise  chargeable  with  any 
of  the  rates  or  charges  mentioned  in  this  act,  or  allowed  to  be  taken 
under  the  provisions  of  this  act,  shall  neglect  or  refuse  to  pay  any  of 
the  said  rates  or  charges  before  such  coals,  goods,  timber,  wares,  or 
merchandise  shall  be  shipped  or  removed  from  the  place  where  the 
same  shall  be  landed  (as  the  case  may  be),  it  shall  be  lawful  for  the 
said  directors,  or  their  receiver  or  receivers,  collector  or  collectors,  to 
detain  the  said  coals,  timber,  goods,  wares,  and  merchandise  till  the 
said  rates  and  charges,  together  with  the  reasonable  costs  and  charges 
of  keeping  the  said  coals,  timber,  goods,  wares,  and  merchandise,  shall 
be  paid  and  satisfied;  and,  in  case  such  coals,  timber,  goods,  wares, 
and  merchandise  shall  happen  to  be  removed  before  the  rates  or 
charges  payable  for  the  same  shall  be  fully  paid,  then  it  shall  be  law- 
ful for  the  said  directors,  or  their  collector  or  collectors,  receiver  or 
receivers,  to  distrain  and  take  any  goods  or  chattels  of  the  owner, 
consignor,  or  consignee  respectively,  and  to  detain  and* sell  the  same 
in  manner  hereinbefore  mentioned ;  or  the  said  company  shall  and 
may  prosecute  any  action  or  actions  at  law  for  recovery  of  the  said 
rates  or  charges." 

ff  Jf alley,  Q.  C,  and  A.  K.  Stephenson,  now  showed  cause. — By  the 
local  act,  two  sets  of  tolls  or  dues  are  payable,  one  in  respect  of  the 
vessel  (s.  96),  the  other  in  respect  of  the  merchandise  on  board  (s.  93); 
and  full  effect  will  be  given  to  the  words  of  the  111th  section  of  the 
local  act,  by  holding  that  the  ship  may  be  detained  for  the  former,  and 
the  goods  distrained  for  *the  latter.  The  officers  of  the  bar-  r«oQQ 
hour  had  no  right  to  detain  the  ship  for  the  dues  payable  by  '- 
the  consignee  of  the  timber.  And,  even  if  they  had,  the  plaintiff 
should  have  paid  the  money  at  once,  and  called  upon  the  plaintiff  to 
reimburse  him,  instead  of  waiting  nine  days,  and  so  imposing  a  larger 
burthen  upon  the  defendant.  Besides,  there  was  no  evidence  of  actual 
detention.  [Ebls,  G.  J. — ^No  doubt,  if  the  vessel  had  attempted  to 
leave  the  harbour,  she  would  have  been  stopped.  Willes,  J.-* 
"Demurrage"  means  a  compensation  for  delay  or  detention  of  the 
ship  by  reason  of  the  cargo  not  being  taken  out  of  her  according  to 
the  terms  of  the  charter-party.  The  claim  here  is  for  something  alto- 
gether different.]     There  is  no  count  applicable  to  it. 

Keane,  Q,  C,  and  Mdrkby,  in  support  of  the  rule. — The  verdict  is  to 
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be  entered  for  the  plaintiff  for  271  if  the  defendant  was  the  person 
who  ought  to  have  paid  the  dues  in  question,  and  the  harbour  authori- 
ties had  power  to  detain  the  vessel  by  reason  of  his  default.  That 
was  the  only  matter  reserved  for  the  consideration  of  the  court.  K 
any  objection  had  been  taken  to  the  frame  of  the  record,  the  plaintiff 
would  have  applied  for  an  amendment.  That  the  dues  in  question 
.  were  payable  by  the  consignee  of  the  cargo  is  clear  from  the  act  of  par- 
liament and  the  custom  of  the  harbour  of  Lowestofl.  [Eble,  G.  J. — 
Under  s.  93,  the  master,  it  would  seem,  is  chargeable.  He  may  recover 
the  amount  from  the  consignee.  Here,  the  consignee  has  paid  it  I 
cannot  see  what  more  the  plaintiff  can  have.  Is  it  reasonable  that  a 
foreign  captain  coming  to  an  English  port,  without  money,  it  may  be, 
and  without  credit,  should  be  called  upon  to  pay  another  man's  debt? 
The  plaintiff  clearly  was  entitled  to  wait  a  reasonable  time  to  see  if 
*3391  ^^^  defendant  would  pay  '^the  dues  and  release  his  ship.  [Eblb, 
^  C.  J. — At  whose  expense  ? J  At  the  expense  of  the  party  in 
default. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
I  do  not  think  it  necessary  to  give  any  adjudication  upon  the  con- 
struction of  the  statute.  On  the  part  of  the  defendant  it  has  been 
insisted,  that,  by  the  93d  section  of  the  act  the  dues  are  charged  upon 
the  ship ;  and  that  by  s.  Ill  the  ship  was  liable  to  detention  to  enforce 
payment.  I  do  not  sav  that  this  contention  is  well  founded :  but,  for 
the  purpose  of  this  judgment,  I  assume  at  to  be  right;  and,  so  assum- 
ing, I  think  the  plaintiff  has  failed  to  establish  his  right  to  the  274 
The  harbour  authorities^  it  appears,  made  a  claim  on  the  plaintiff  for 
91.  14«.  3(2.  for  harbour-dues  payable  in  respect  of  the  cargo,  which 
were  properly,  as  between  the  parties,  payable  by  the  defendant.  The 

S roper  course  for  the  captain  to  have  pursued,  was,  to  pay  the  sum 
emanded,  and  sue  the  defendant  as  for  money  paid  to  his  use.  That 
was  the  appropriate  remedy :  and  the  declaration  here  contains  a  coaDt 
for  money  paid ;  and  under  that  the  defendant  has  paid  the  money. 
The  matter  now  in  dispute  is,  whether  the  plaintiff  can  call  upon  the 
defendant  to  pay  8Z.  a  day  for  the  detention  consequent  upon  his 
allowing  the  aemand  to  remain  unliquidated.  There  is  no  count  in 
the  declaration  that  is  appropriate  to  such  a  claim.  Assuming  that 
the  defendant  ought  to  have  paid  it,  the  form  of  declaring  woald 
be  in  case  fortthe  breach  of  a  statutory  duty  whereby  a  burthen  was 
cast  upon  the  plaintiff.  But  I  cannot  see  a  sign  of  actual  damage 
which  has  resulted  to  the  plaintiff  from  the  defendant's  breach  of  duty. 
If  the  plaintiff  had  paid  the  money,  there  would  have  been  no  deten- 
tion. I  do  not  mean  to  lay  it  down  as  an  universal  proposition  that 
*S401  ^^^  repayment  of  the  money  *in  all  cases  cures  the  breach  of 
^  duty.  I  give  this  judgment  with  some  dissatisfaction,  becaose 
it  does  not  very  clearly  appear  either  from  the  learned  judge's  notes 
or  the  statements  of  the  respective  counsel  how  the  case  was  put  at 
the  trial.  But  I  am  unable  to  find  any  evidence  to  sustain  such  a 
count  as  I  have  supposed. 

WiLLBS,  J. — I  also  think  the  rule  should  be  discharged.  I  under- 
stand the  reservation  to  have  been,  whether  on  the  record  as  it  stands, 
or  as  it  might  be  framed  by  any  amendment,  the  plaintiff  is  entitled 
to  recover  the  271.    As  the  record  stands,  the  plaintiff  clearly  is  not 
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entitled  to  recover  that  sum.  There  is  a  count  for  demurrage:  and 
there  is  a  count  for  money  paid.  As  to  the  latter,  money  has  been 
paid  into  court.  If  any  amendment  were  made,  it  would  be  by 
expanding  the  count  for  money  paid  into  a  special  count  claiming 
damages  against  the  defendant  for  not  having  paid  harbour-dues 
which  we  assume  he  ought  to  have  paid.  Having  read  the  notes  of 
the  learned  judge  attentively,  and  listened  to  the  arguments  at  the 
Bar,  I  see  no  evidence  upon  which  such  a  count  could  be  sustained. 
It  appears  that  the  cargo  was  all  cleared  out  of  the  ship  by  the  25th 
of  October,  and  the  freight,  &c.,  paid  to  the  master  on  the  26th.  The 
defendant,  erroneously  it  may  be,  objected  to  pay  the  9^.  14^.  8d  for 
dues  payable  for  landing  the  cargo.  The  master  might  and  ought  to 
have  paid  those  charges  and  sailed  out  of  the  harbour,  resorting  to  his 
remedy  against  the  merchant  afterwards.  A  man  has  no  right  to 
aggravate  damages  against  another  by  the  course  of  proceeding 
adopted  by  the  plaintiff  here.  It  seems  to  me  that  the  amendment, 
if  made,  could  at  the  most  only  entitle  the  plaintiff  to  nominal 
damages,  and  therefore  it  ought  not  to  be  made  at  all. 

Btlss,  J. — I  am  of  the  same  opinion.    I  say  nothing  *as  to  r«Q4i 
the  construction  of  the  statute.    Upon  the  declaration  as  it  '- 
stands,  it  is  plain  that  the  plaintiff  cannot  recover  the  271.    And  it  is 
not  a  case  for  amendment. 

MoNTAQUB  Smith,  J. — I  also  disclaim  giving  any  opinion  upon  the 
construction  of  the  statute ;  because,  assuming  that  the  harbour  autho- 
rities had  a  right  to  detain  the  plaintiff's  vessel  for  non-payment  of 
the  dues  payable  in  respect  of  the  cargo,  I  think  the  plaintiff  is  clearly 
not  entitled  to  recover  the  272.  The  form  of  the  rule  induces  me  to 
think  that  it  was  not  the  mere  question  as  to  the  construction  of  the 
statute  that  was  intended  to  be  reserved  for  the  court.  The  plaintiff 
had  no  right  to  keep  the  ship  at  Lowestoft  until  the  defendant  paid 
the  dues.  There  may  be  cases  where  a  party  might  have  a  right  to 
recover  substantial  damages  for  the  defendant's  failure  to  pay  money, 
where  the  sum  which  the  plaintiff  was  called  upon  to  pay  in  conse- 
quence of  the  defendant's  default  was  a  very  large  one.  But,  on  look- 
ing through  the  evidence  here,  I  see  nothing  to  warrant  the  damages 
which  the  plaintiff  claims.  He  might  as  well  have  paid  the  money 
on  the  first  day  as  on  the  ninth.  He  was  probably  liable  as  well  as 
the  consignee.  He  has  got  his  money  back,  if  he  was  not ;  and  I  do 
not  see  what  further  damage  he  has  sustained. 

Bule  discharged. 


♦In  the  Matter  of  an  Arbitration  between  WILLIAM  NEW-  r^o^o 
TON  and  JOSEPH  HETHEBINGTON.    June  2.      L  ^^^ 

1.  A  Imm  eonUined  a  proTiso,  that  in  ease  any  disputes  and  diffarenoet  ihould  arise  between 
the  iMities,  they  should  be  referred  to  two  arbitrators,  one  to  be  chosen  by  eadh  party,  and  thatt 
if  either  of  them  should  neglect  to  name  an  arbitrator  on  his  pari  within  seTon  days  after  notioo 
•f  the  appoinunent  of  an  arbitrator  by  the  other,  the  arbitrator  so  appointed  should  aot  for  both: 
•ad  it  was  further  agreed  that  "  the  submission  of  the  said  parties  to  the  award  of  the  said  arbi* 
tcators  or  arbitrator  might  at  the  instance  of  either  party  be  made  a  rule  of  court" 

Disputes  huTing  arisen,  the  lessor  appointed  an  arbitrator  in  writing,  and  gare  notice  in 
vritiog  to  the  lessee  that  he  had  done  so :  the  lattor  did  not  appoint  an  arbitrator  on  his  part; 
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wbtrenpooy  after  <!■•  notioc^  the  arbitrator  appointed  by  the  leeior  proeeeded  ex  partly  aad 
made  an  award : — 

Held,  upon  the  eonf  tmetlon  of  the  17th  lection  of  the  Common  Lav  Procedure  Aet,  1864,  thai^ 
upon  filing  the  appointment,  with  an  affldaTit  by  the  leiior  Terifying  hia  signature  thereto,  the 
•nbmifsion  might  be  made  a  rule  of  oonrt. 

3.  Held  also,  that,  bj  the  combined  effect  of  the  17th  and  36th  seotlona,  an  affidarit  by  the 
attesting-witneie  to  the  leaee  was  not  necessary. 

Bt  an  indenture  of  lease  of  the  12tli  of  October,  1859,  between 
William  Newton  of  the  one  part,  and  Joseph  Hetherington  of  the 
other  fMtrt,  it  was  witnessed,  that,  in  consideration  of  the  rent  therein 
reserved,  and  of  the  covenants  and  agreements  therein  entered  into 
by  Hetherington,  Newton  did  demise  and  lease  unto  Hetherington,  his 
executors,  &c.,  certain  rooms  in  a  certain  mill  sitaate  in  Store  Street 
and  Lark  Street,  in  Manchester,  together  with  certain  premises  adjoin- 
ing, and  certain  fixtures  thereto  belonging,  for  twenty-one  years  from 
the  25th  of  March,  1859,  at  the  rent  of  2002.  per  annum :  and,  amongst 
other  covenants,  it  was  provided  that  "for  the  pi^rpose  of  settling 
disputes,  it  was  thereby  agreed  and  declared  by  and  between  the  said 
J.  Hetherington  and  W.  Newton,  that,  in  case  any  disputes  or  differ- 
ences concerning  any  matter  or  thing  thereinbefore  mentioned  or 
expressed  or  intended  to  be  referred  to  arbitration,  or  any  other  dis- 

Eute  or  difference  between  the  said  J.  Hetherington  and  the  said  W. 
fewton,  or  between  their  respective  heirs,  executors,  administrators, 
or  assigns  touching  or  concerning  the  said  lease,  or  any  of  the  cove- 
nants or  agreements  therein  contained,  or  touching  or  concerning  any 
matter  or  thing  to  be  done,  observed,  or  performed  by  any  person  or 
*3431  P®^'^^^  ^y  virtue  of  the  said  *lease,  the  subject-matter  of  every 
-'  such  dispute  or  difference  should  be  referred  and  lefl  to  the 
arbitration  of  three  indifferent  persons,  one  to  be  named  by  each  party 
in  dispute,  and  the  third  by  the  two  so  first  chosen,  and  the  award  of 
such  three  arbitrators  or  of  any  two  of  them  should  be  binding  and 
conclusive  on  all  parties ;  and,  if  either  party  should  neglect  to  name 
an  arbitrator  on  his  or  their  part  within  seven  days  after  notice  in 
writing  from  the  other  of  the  said  parties  requiring  nim  or  them  so  to 
do,  then  the  dispute  should  stand  referred  to  the  person  who  should 
have  been  named  by  the  party  giving  such  notice ;  and,  in  either  of 
the  said  cases,  the  determination  of  the  arbitrators  or  arbitrator  should 
be  final  and  conclusive  on  both  the  said  parties  in  regard  to  the  matter 
aforesaid,  and  their  and  his  respective  heirs,  executors,  administrators^ 
and  assigns :  and  it  was  further  agreed  that  the  submission  of  the  said 
parties  to  the  award  of  the  said  arbitrators  or  arbitrator  might  at  the 
instance  of  either  party  be  made  a  rule  of  any  of  Her  Majesty's  courts 
of  record  at  Westminster." 

Difierences  having  arisen  between  the  parties  in  reference  to  the 
payment  of  certain  poor-rates  and  township  and  highway-rates,  Mr. 
Newton,  on  the  26th  of  October,  1864,  caused  the  following  notice  to 
be  served  on  Mr.  Hetherington : — 

''  Manchester,  26th  October,  1864. 
"Sir, — Disputes  and  differences  concerning  certain  matters  and 
things  arising  out  of  the  lease  bearing  date  the  12th  day  of  October, 
1859,  and  made  by  me  to  you,  of  rooms  in  a  certain  mill  and  of  land 
in  Lark  Street  and  Store  Street,  in  the  city  of  Manchester,  in  the 
county  of  Lancaster,  with  steam-power,  for  the  term  of  twenty-one 
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years  from  the  25th  day  of  March,  1859,  having  arisen  between  me 
and  yoo,  I  desire  to  have  the  same  settled  by  arbitration,  in  terms  of 
the  *proviso  in  the  said  lease  in  that  behalf  contained.  I  there-  r«Q44 
fore  hereby  give  you  notice  that  I  have  this  day  appointed  ^ 
Mr.  E.  Corbett,  of  Manchester,  surveyor,  to  be  the  arbitrator  on  my 
hehalf :  And  I  hereby  give  you  further  notice  within  seven  days  from 
the  service  of  this  notice  on  you  to  name  an  arbitrator  to  act  on  your 
behalf  in  the  matter  of  the  said  disputes  and  differences:  And  I 
hereby  give  you  further  notice,  that,  if  you  shall  neglect  to  name  an 
arbitrator  to  act  on  your  behalf  within  seven  days  after  the  service 
of  this  notice  on  you  requiring  you  so  to  do,  then  the  aforesaid  dis- 
putes and  differences  between  me  and  you  will,  according  to  the  pro* 
viso  in  the  said  lease  in  that  behalf  contained,  stand  referred  to  the 
said  Edward  Corbett  alone,  whose  determination  thereon  will  be  final 
and  conclusive." 

The  appointment  of  Corbett  as  arbitrator  for  Newton,  was  as 
follows : — 

"  Manchester,  26th  October,  1864. 
"To  Mr.  Edward  Corbett. 

"  Sir. — I  hereby  appoint  you  arbitrator  to  act  on  my  behalf  in 
respect  of  certain  disputes  and  differences  which  have  arisen  between 
ine  and  Mr.  Joseph  Hetherington,  of  Manchester,  machinist,  arising 
out  of  certain  provisions  in  a  lease  bearing  date  the  12th  day  of  Oc- 
tober, 1859,  for  the  term  of  twenty-one  vears  from  the  25th  day  of 
March,  1859,  of  certain  rooms  and  land,  with  steam-power  for  the 
working  of  the  premises  comprised  in  the  said  lease.  And  I  beg  to 
inform  you,  that,  by  a  notice  in  writing  bearing  even  date  herewith, 
I  have  called  upon  the  said  Joseph  Hetherington  to  nominate  and 
appoint  an  arbitrator  to  act  on  his  behalf  in  respect  of  the  before- 
mentioned  disputes  and  differences  existing  between  us.  I  enclose 
you  the  lease.  "  Wiluam  Newton." 

*netherington  did  not  within  the  time  limited  or  at  any  r^oAK 
time  appoint  an  arbitrator  to  act  on  his  behalf,  and  Newton,  ^ 
00  the  9th  of  November,  called  upon  Mr.  Corbett  to  proceed  as  sole 
arbitrator.  Accordingly,  Mr.  Corbett  on  the  same  day  appointed  the 
12th  for  proceeding  with  the  reference,  and  gave  Hetherington  due 
notice  of  the  time  and  place  so  appointed.  Hetherington  not  attend- 
ing on  that  day,  a  peremptory  appointment  for  the  14th  was  served 
upon  him,  and  afterwards  a  further  notice  that  the  arbitrator  would 
CD  the  17th  proceed  ex  parte.  Hetherington  still  neglecting  to  attend, 
the  arbitrator  proceeded,  and,  on  the  10th  of  January,  1865,  made  his 
awanl  in  favour  of  Newton  for  128/.  10«.  5rf. 

Upon  an  affidavit  of  these  facts,  and  verifying  the  signature  of 
Hetherington  to  the  counterpart  lease, 

Crompton  HutUm,  in  Easter  Term  last,  obtained  a  rule  calling  upon 
Hetherington  to  show  cause  why  the  indenture  of  the  12th  of  Octo- 
ber, 1859,  containing  an  agreement  for  submission  to  arbitration, 
and  the  appointment  of  an  arbitrator  made  in  pursuance  thereof, 
should  not  respectively  be  made  a  rule  of  this  court. 

B.  0.  Williams  now  showed  cause. — It  is  the  submission  that  is  to 
be  made  a  rule  of  court.  The  question  is,  whether  there  is  here  any 
auch  submission  to  arbitration  as  can  be  made  a  rule  of  court  either 
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under  the  9  &  10  W.  8,  c.  15,  or  under  the  Common  Law  Procedure 
Act,  1854.  The  Ist  section  of  the  9  &  10  W.  8  expressly  provides 
that  it  shall  be  lawful  for  the  parties  to  a  reference  ''to  agree  that 
their  submission  of  their  suit  to  the  award  or  umpirage  of  any  person 
or  persons  should  be  made  a  rule  of  any  of  His  Majesty's  courts  of 
record  which  the  parties  shall  choose,  and  to  insert  such  their  agree- 
*^4B1   ^^^^  ^°  their  submission,  or  the  'condition  of  the  bond  or  promise 

^  whereby  they  oblige  themselves  respectively  to  submit  to  the 
award  or  umpirage  of  any  person  or  persons,  which  agreement  being 
80  made  and  inserted  in  their  submission  or  promise,  or  condition  of 
their  respective  bonds,  shall  or  may,  upon  producing  an  affidavit  there- 
of  made  by  the  witnesses  thereunto,  or  any  one  of  them,  in  the  court  of 
which  the  same  is  agreed  to  be  made  a  rule,  and  reading  and  filing 
the  said  affidavit  in  court,  be  entered  of  record  in  such  court,  and  a 
rule  shall  thereupon  be  made  by  the  said  court  that  the  parties  shall 
submit  to  and  finally  be  concluded  by  the  arbitration  or  umpirage 
which  shall  be  made  concerning  them  by  the  arbitrators  or  umpire, 
pursuant  to  such  submission."  There  is  no  such  affidavit  here.  The 
17th  section  of  the  17  &  18  Vict.  c.  125,  enacts  that  "every  agreement 
or  submission  to  arbitration  by  consent,  whether  by  deed  or  instru- 
ment in  writing  not  under  seal,  may  be  made  a  rule  of  any  one  of  the 
superior  courts  of  law  or  equity  at  Westminster,  on  the  application 
of  any  party  thereto,  unless  such  agreement  or  submission  contain 
words  purporting  that  the  parties  intend  that  it  should  not  be  made  a 
rule  of  court."  That  section  does  not  repeal  the  statute  of  W.  3,  but 
only  extends  its  operation  to  instruments  which  do  not  contain  a  pro- 
vision for  making  them  rules  of  court.  Then  the  26th  section  of  the 
Common  Law  Procedure  Act, — which  provides  that  '*it  shall  not  be 
necessary  to  prove  by  the  attesting  witness  any  instrument  to  the 
validity  of  which  attestation  is  not  requisite,  and  that  such  instrument 
may  be  proved  by  admission  or  otherwise,  as  if  there  had  been  no 
attesting  witness  thereto," — does  not  apply  to  a  case  where  the  pro- 
duction of  an  affidavit  by  an  attesting  witness  is  required  as  a  condi- 
tion precedent.  The  proviso  in  this  lease  contemplates  that  it  is  some 
*S471   ^^^^^  document  that  is  to  be  made  a  *rule  of  court.    In  Ex 

J  parte  Glaysher,  8  Hurlst.  &  Colt.  442,  it  was  held,  that,  where 
parties  to  a  deed  covenant  to  refer  disputes  which  may  arise  to  arbi- 
trators to  be  chosen  by  them,  and  on  disputes  arising  appoint  arbitra- 
tors, the  submission  is  by  parol,  and  therefore  cannot  be  made  a  rule  of 
court  under  the  17th  section  of  the  Common  Law  Procedure  Act, 
1854.  Pollock,  C.  B.,  delivering  the  judgment  of  the  court  after  time 
taken  to  consider,  says:  ^' There  is  an  obvious  distinction  between  an 
agreement  to  refer  to  an  arbitrator  to  be  appointed  any  matter  of  dif- 
ference which  may  thereafter  arise,  and  an  agreement  to  refer  to  an 
arbitrator  named  a  matter  which  has  already  become  the  subject  of 
dispute.  If  there  be  a  general  agreement  to  refer  future  disputes  to  one 
or  more  persons  to  be  appointed,  and  in  pursuance  of  that  disputes 
are  referred,  the  submission  is  by  parol,  although  the  agreement  ia 
by  deed ;  and  a  parol  submission  cannot  be  made  a  rule  of  court'' 
It  is  impossible  to  distinguish  that  case  from  the  present.  [Erls,  C. 
J. — Here,  the  appointment  is  in  writing.]  One  of  the  parties  appoints 
«n  arbitrator,  and  calls  upon  the  other  to  appoint.    He  omits  to  do  so. 
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There  is  no  agreement  in  writing  by  the  two  to  appoint  that  one  arbi- 
trator:  therefor^  there  is  no  complete  submission  in  writing.  And 
there  is  no  affidavit  verifying  the  signature  even  of  the  one  who  pur- 
ports to  appoint. 

C.  HutUm^  in  support  of  his  rule,  referred  to  s.  18  of  the  Common 
Law  Procedure  Act,  1854.(a) 

*£ble,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made  rueo^o 
absolute.  The  9  &  10  W.  3,  c.  15,  s.  1,  and  the  Common  Law  ^ 
Procedure  Act,  1854,  authorize  the  making  of  a  submission  in  vmting  a 
rale  of  court.  The  instrument  upon  which  the  question  arises  here  con- 
tains a  submission  upon  a  contingency, — in  the  event  of  any  difference 
or  dispute  arising  between  the  parties,  one  is  to  appoint  an  arbitrator, 
and  by  notice  to  call  upon  the  other  to  appoint  one  on  his  part,  and 
then  the  two  are  to  appoint  a  third,  and  the  award  is  to  be  made  by 
the  three  or  by  any  two  of  them ;  but,  in  the  event  of  one  party,  oq 
receiving  notice  of  the  appointment  of  an  arbitrator  by  his  adversary^ 
refusing  or  neglecting  to  appoint  one  on  bis  behalf,  the  arbitrator 
already  appointed  is  to  be  the  arbitrator  of  both,  and  his  award  is  to 
be  final  and  binding.  I  will  assume,  on  the  authority  of  Ex  parte 
Glaysher,  3  HurlsL  k  Colt  442,  that  to  make  this  a  complete  submis- 
sion, an  arbitrator  should  be  appointed  in  vmting.  Parkes  v.  Smith, 
15  Q.  B.  297  (E.  C.  L.  B.  6a),  is  a  distinct  authority  to  show  ;bat  this 
is  a  submission  which  may  be  made  a  rule  of  court.  It  was  there 
held  that  a  covenant  by  indenture  (of  partnership),  that  any  differ- 
ences which  might  thereafter  arise  between  the  parties  touching  the 
matter  of  the  indenture  should  be,  and  they  were  thereby,  r^o^o 
^referred  to  an  arbitrator  named,  constituted  a  submission  *- 
which  might  be  acted  upon  and  made  a  rule  of  court  under  the  statute 
9  &  10  W.  8,  c.  15,  when  such  differences  arose.  The  only  distinction 
between  that  case  and  this,  is,  that  there  the  name  of  the  arbitrator 
was  inserted  in  the  deed,  whereas  here  the  deed  contains  a  submission 
to  arbitration  without  naming  the  arbitrator.  In  pursuance  of  the 
stipulation  in  the  indenture,  one  party  has  nanied  an  arbitrator,  and 
has  called  upon  the  other  to  name  one  on  his  part ;  the  latter  refuses 
to  do  so:  and  the  question  is  whether  we  can  take  notice  by  affidavit 
that  the  contingency  has  happened  upon  the  happening  of  which  the 
arbitrator  appointed  by  one  party  was  to  be  the  arbitrator  authorized 
to  act  for  both.  I  am  of  opinion  that  we  can.  We  therefore  make 
the  deed,  with  the  appointment  verified  by  affidavit,  a  rule  of  court, 
under  the  authority  of  the  statutes.  It  is  very  like  the  ordinary  case 
of  the  appointment  of  an  umpire  on  two  arbitrators  differing.  It  is 
only  upon  the  contingency  of  the  arbitrators  disagreeing  that  the 

(a)  Whieh  enaoU,  that,  "  when  the  reference  ie  or  ia  intended  to  be  to  two  arbitratora,  one 
appoioied  bj  each  party,  it  ahaU  be  lawful  for  either  party,  in  case  of  the  death,  refusal  to  act, 
or  incapacity  of  any  arbitrator  appointed  by  him,  to  substitute  a  new  arbitrator,  unless  the 
document  authorising  the  reference  show  that  it  was  intended  that  the  racanoy  should  not  be 
fnpplied ;  and  if  on  such  reference  one  party  fail  to  appoint  an  arbitrator,  either  originally  or 
hj  way  of  substitution  as  aforesaid,  for  seven  clear  days  after  the  other  party  shall  have 
appoioied  an  arbitrator,  and  shall  hare  served  the  party  so  failing  to  appoint  with  notice  in 
writing  to  make  the  appointment,  the  party  who  has  appointed  an  arbitrator  may  appoint  such 
irbitrator  to  act  ai  sole  arbitrator  in  the  reference,  and  an  award  made  by  him  shall  be  binding 
M  both  parties  as  if  the  appointment  had  been  made  by  consent:  provided,  however,  th««  *h% 
Mart  or  a  judge  may  revoke  such  appointment,  on  suoh  terms  as  shall  seem  Just" 


849       In  ns  NEWTON  AND  HETHERINOTON.    T.  T.  1885. 

umpire  is  to  be  appointed  to  act.  In  that  case  the  submission  maybe 
xnaae  a  rule  of  court,  though  there  be  no  writing  (except  the  recital 
in  the  award)  to  show  that  the  arbitrators  have  disagreed.  The  rale 
must  be  made  absolute. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  first  objection,— that 
there  is  no  affidavit  by  the  attesting  witness, — is  founded  upon  the 
notion  that  this  is  an  application  under  the  9  &  10  W.  8,  c.  15.  But 
the  combined  effect  of  the  17th  and  26th  sections  of  the  Common  Law 
Procedure  Act,  1854,  makes  it  unnecessary  to  have  an  affidavit  by  the 
attesting  witness,  it  not  being  necessary  to  the  validity  of  the  lease 
*S501  ^^^^  there  should  be  an  attesting  witness.  The  second  'objection 
^  is,  that  the  affidavit  does  not  allege  that  the  appointment  of  the 
arbitrator  by  Newton  was  signed.  That  becomes  only  an  obstructive 
objection,  when  the  46th  section  of  the  Common  Law  Procedure  Act 
1854,  is  referred  to;  which  provides,  that,  '•  upon  the  hearing  of  any 
motion  or  summons,  it  shall  be  lawful  for  the  court  or  judge,  at  theix 
or  his  discretion,  and  upon  such  terms  as  they  or  he  shall  think  reason- 
able, from  time  to  time  to  order  such  documents  as  they  or  he  may 
think  fit  to  be  produced,  and  such  witnesses  as  they  or  he  may  think 
necessary  to  appear  and  be  examined  vivfi  voce  either  before  such 
court  or  judge,  or  before  the  master,  and,  upon  hearing  such  evidence, 
or  reading  the  report  of  such  master,  to  make  such  rule  or  order  as 
may  be  just."  The  court  may  apply  that  provision  to  any  rule  that 
comes  before  it  Mr.  Williams  aoes  not  suggest  that  the  signature 
was  not  attached  to  the  document,  and  therefore  we  will  assume  that 
it  was.  As  to  the  third  objection,  which  was  founded  upon  the  case 
of  Ex  parte  Glaysher,  8  Hurlst.  &  Colt.  442,  it  is  enough  to  say  that 
that  case  is  inapplicable,  because  there  the  submission  was  by  parol. 
Here,  it  is  clear  that  there  was  an  appointment  in  writing,  which  by 
the  agreement  of  the  parties  was  to  become  the  appointment  of  both,  on 
the  refusal  of  one  upon  due  notice  to  appoint  an  arbitrator  on  his  part 
Btlbs,  J.,  and  Montaqur  Smith,  J.,  concurring, 

Bule  absolute,  "  upon  filing  in  the  offices  of  the  Masters  of 
this  court  the  said  original  appointment,  with  an  affidavit 
by  the  said  William  Newton  verifying  his  signature  to  the 
same," — without  costs  on  either  side. 


*851]    ♦RYLANDS  and  Another  v.  KREITMAN.    June  10. 

A  eontrftet  for  the  tiile  of  ootton  of  a  giT«n  qntlity  is  not  parformed  on  Uio  put  of  tho  mSkr, 
by  ft  tendchr  of  s  larger  quantity,  oat  of  which  the  bnyer  !•  required  to  seloct  those  bales  which 
ioswer  the  description  of  the  ootton  contracted  for. 

This  was  an  action  for  not  accepting  cotton  according  to  contract 
The  first  count  of  the  declaration  alleged  that  the  defendant  bought 
of  the  plaintifis  500  piculs  of  China  cotton  at  19fdl  per  lb.,  guaran- 
teed "fair,"  and  to  be  delivered  in  the  month  of  June,  1864;  in  case 
of  dispute,  the  matter  to  be  referred  to  two  respectable  brokers,  as  to 
quality,  and  allowance  to  be  made ;  the  ootton  to  be  delivered  to  the 
buyer  in  merchantable  condition:  Breaches,  non-acceptance,  and 
Dotice  that  the  defendant  would  not  accept. 
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The  second  count  stated  the  contract  as  in  the  first,  and  alleged 
that  the  defendant  gave  such  further  time  for  delivery  as  might  be 
necessary  for  making  the  cotton  merchantable:  Breaches,  non-accept- 
ance, and  notice  that  the  defendant  would  not  accept :  Claim,  6007. 

The  defendant  pleaded, — ^first,  to  the  first  count,  nonassumpsit, — 
Becondlj  and  fourthly,  to  the  two  breaches  in  the  first  count,  that  the 
plaiDtiffs  were  not  ready  and  willing  to  deliver  the  cotton  required 
by  the  contract, — thirdly,  a  traverse  of  the  allegation  of  notice  th^t 
the  cotton  was  ready  to  be  delivered, — fifthly,  mutual  waiver  of  the 
contract, — ^sixthly,  that  a  dispute  arose  before  breach,  which  was 
referred  to  two  brokers,  who  awarded  that  the  cotton  was  not  mer- 
chantable, and  that  the  plaintiffs  would  not  make  the  same  merchant- 
able or  deliver  other  cotton  in  its  stead, — seventhly  and  twelfthly,  a 
traverse  of  the  breaches  in  both  counts, — eighthly,  to  the  last  count,  a 
traverse  of  the  contract  and  notice, — ninthly,  to  the  last  count,  that 
the  plaintiff  were  not  ready  and  willing  to  deliver, — ^tenthly,  a  tra- 
verse of  notice  to  the  defendant  *that  the  plaintiffs  were  ready  rtoea 
to  deliver, — eleventhly,  a  traverse  that  the  plaintifis  were  '- 
ready  and  willing  to  make  the  cotton  merchantable. 

The  plaintiffs  joined  issue  on  all  the  pleas,  and  also  replied  to  the 
second  plea  that  they  were  ready  to  deliver  the  cotton,  and,  to  the 
fourth  plea,  that,  at  the  time  of  the  notice  given  by  the  defendant,  it 
was  not  necessary  that  the  cotton  should  be  ready  for  delivery. 
Issue. 

The  cause  was  tried  before  Mellor,  J.,  at  the  last  Spring  Assizes  at 
Liverpool.  The  facts  were  as  follows : — On  the  10th  of  May,  1864, 
the  plaintiffs  contracted  to  sell  to  the  defendant  500  piculs  of  China 
cotton  at  19|d.  per  lb.,  "to  be  delivered  in  the  month  of  June  next," 
with  a  stipulation,  that,  in  case  of  dispute,  the  matter  should  be 
referred  to  two  respectable  brokers,  as  to  quality,  and  allowance  to 
be  made.  On  the  4th  of  June,  the  sellers  declared  287  bales  of 
China  cotton  by  the  Offer,  and  20  bales  by  the  Jane  Leach.  The 
quality  was  objected  to,  and  the  matter  referred  to  arbitrators.  The 
287  bales  by  the  Ofier  were  found  not  to  be  in  merchantable  condition; 
and  of  the  20  bales  by  the  Jane  Leach,  five  were  not  merchantable, 
but  fifleen  were :  the  rest  was  not  made  merchantable  until  the  end  of 
July.  •  An  attempt  was  made  to  prove  a  declaration  of  a  further  quan- 
tity before  the  end  of  June ;  but  this  the  jury  negatived.  The  defend- 
ant refused  to  accept  any  part  of  it ;  and  the  500  piculs  were  afler- 
wlirds  resold,  420  piculs  at  18d.  and  80  piculs  at  18^.  per  lb. 

Two  cotton  brokers  of  experience  proved  that  the  usage  of  the 
trade  on  contracts  of  this  sort,  was,  that  the  seller  might  deliver  the 
cotton  in  one  or  several  quantities  within  the  stipulated  time;  and 
that,  if  the  seller  is  not  in  a  position  to  complete  the  full  quantity 
within  the  time  limited,  the  buyer  has  the  option,  after  ^giving  r^oxo 
notice,  to  go  into  the  market  and  complete  it,  claiming  any  '- 
difference  against  the  seller. 

On  behalf  of  the  defendant  it  was  submitted  that  there  was  no 
evidence  of  readiness  and  willingness  on  the  part  of  the  plaintifis  to 
deliver  the  cotton  within  the  time  limited  by  the  contract,  the  cotton 
declared  not  beinff  made  merchantable  in  the  month  of  June ;  and 
that  the  usage  spoken  to  by  the  plaintiffs'  witnesses  did  not  show  that 
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the  defendant  was  bound  to  select  the  sound  out  of  the  unsound  of  the 
twenty  bales  tendered  ex  Jane  Leach. 

For  the  plaintiffs  it  was  insisted  that  the  defendant  was  at  all  events 
bound  to  accept  the  15  bales. 

The  learned  judge  told  the  jury  that  the  question  for  them  was, 
whether  the  plaintif&  were  ready  and  willing  and  able  to  deliver  500 
piculs  of  China  cotton  to  the  defendant,  of  fair  quality  and  in  mer- 
chantable condition,  in  the  month  of  June;  observing  that  the  plain- 
tiffs, by  the  usage  of  the  trade,  were  not  bound  to  deliver  all  at  once. 
He  further  told  them  that  notice  that  the  cotton  was  ready  for  delivery 
must  be  given ;  and  he  left  it  to  them  to  say  (if  it  was  a  question  for 
them)  whether  the  notices  given  were  sufficient. 

The  jury  found  that  at  no  time  in  the  month  of  June  were  the 
plaintiffs  able  to  deliver  more  than  fifteen  bales  in  a  merchantable 
condition,  and  that  the  second  notice  was  not  proved. 

A  verdict  was  thereupon  entered  for  the  defendant,  leave  being 
reserved  to  the  plaintiffs  to  move  to  enter  the  verdict  for  them  for 
101.  \8,  6d.  if  the  court  should  think  that  they  were  under  the  circum- 
stances entitled  to  recover  in  respect  of  the  fifteen  bales. 

E.  James,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accord- 
ingly. 

♦3541  ^Mellish,  Q.  C,  and  G.  WiUiams,  now  showed  cause. — It  may 
-I  be  conceded  that  the  plaintiff  proved  a  custom  obliging  the 
buyer  on  a  contract  like  this  to  take  part  of  the  quantity  contracted  for, 
allowing  the  seller  to  tender  the  rest  afterwards ;  but  that  custom  does 
not  authorize  the  seller  to  bind  the  buyer  by  a  tender  of  a  large  number 
of  bales,  and  cast  upon  him  the  responsibility  of  selecting  out  of  them 
those  which  are  merchantable.  Here,  the  plaintifis  make  a  declara- 
tion oT  307  bales ;  and  they  tender  287  bales  by  the  Offer,  and  20  by 
the  Jane  Leach :  of  these,  only  15  of  the  latter  were  in  a  merchant- 
able condition.  Could  it  be  said  under  these  circumstances  that  the 
flaintiffs  were  ready  to  deliver  the  cotton  according  to  the  contract? 
n  Cunliffe  v.  Harrison,  6  Exch.  903,  in  an  action  for  goods  sold  and 
delivered,  to  recover  the  price  of  ten  hogsheads  of  claret,  it  appeared 
that  the  defendants,  having  verbally  ordered  certain  hogsheads  of  the 
plaintift)  the  latter,  in  October,  sent  them  fifteen,  whereupon  the 
defendants,  by  letter,  informed  the  plaintiff  that  they  had  requested 
ten  only  should  be  shipped,  and  that  they  could  take  that  number 
only  on  their  proving  satisfactory,  and  that  they  would  hold  the  other 
five  on  the  plaintiff's  account.  In  answer  to  this,  the  plaintiff  replied 
by  letter,  which,  after  stating  that  he  regretted  that  any  misunder- 
standing as  to  the  defendants'  order  should  have  taken  place,  and 
after  stating  that  other  vintages  were  inferior,  and  that  the  wine  sent 
was  of  superior  character,  concluded  thus, — "  You  will  ascertain  in 
the  Spring  whether  you  have  room  for* it;  and  you  have  seen  that 
we  are  not  stringent  with  old  customers  as  to  credit."  The  defendants 
placed  the  wine  in  a  bonded  warehouse  in  their  own  names,  and 
shortly  afterwards  tasted  the  wine,  and  disapproved  of  it,  and  gave 
the  plaintiff  notice  in  the  early  part  of  April  that  they  would  not  uke 

*3551  ^^^  P^^^  ^^  ^^'    ^^  ^^^  hM,  first,  *that,  supposing  there  was 

-1  a  written  contract  by  which  the  defendants  were  bound  to  take 

ten  hogsheads  of  claret,  the  contract  was  not  executed,  as  Jifieen,  and 
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not  ten,  bad  been  delivered,  and  no  particnlar  ten  had  been  selected  . 
oat  of  the  fifteen ;  and,  secondly,  that  there  was  no  acceptance  within ' 
the  17th  section  of  the  Statute  of  Frauds,  inasmuch  as  tne  defendants 
under  the  contract  had  the  option  of  rejecting  the  wine  in  the  Spring, 
and  they  had  availed  themselves  of  that  option.  Parke,  B.,  there  says : 
^The  delivery  of  fifteen  hogsheads,  under  a  contract  to  deliver  ten,  is 
no  performance  of  that  contract ;  for,  the  person  to  whom  they  are  * 
sent  cannot  tell  which  are  the  ten  that  are  to  be  his ;  and  it  is  no 
answer  to  the  objection  to  say  that  he  may  choose  which  ten  he  likes, ' 
for  that  would  be  to  force  a  new  contract  upon  him."    And  Martin, ' 
B.,  says :  ''  Assuming  that  there  was  evidence  of  a  contract  for  ten, 
and  that  the  defendants  had  expressoil  themselves  satisfied  with  the 
quality  of  the  wine,  and  had  agreed  to  take  ten  out  of  the  fifteen,  I  ^ 
am  of  opinion  that  the  plaintiff  could  not  maintain  this  action  for  the 
ten;  for,  I  think  that  the  ten  ought  to  have  been  separated  from  the 
fifteen."   That  is  confirmed  by  Levy  v.  Green,  8  Ellis  &  B.  575  (E.  C.  ' 
L,  R.  vol.  92),  in  error,  1  Ellis  k  Ellis  989  (E.  C.  L.  E.  vol.  96).  T^ere, 
in  an  action  for  goods  sold  and  delivered,  with  a  plea  of  never  indebted, 
it  appeared  that  the  defendant  ordered  of  the  plaintiff  certain  speci* 
fied  quantities  of  particular  kinds  of  crockery,  to  be  sent  to  him  by 
railway.    The  plaintiff  sent  a  crate  containing  a  smaller  quantity  of 
the  particular  goods,  also  other  goods  not  ordered,  and  of  such  a 
nature  as  to  be  distinguishable  from  the  others :  and  thev  sent  one 
invoice  debiting  the  defendant  with  the  contents  of  the  whole  crate.  * 
The  defendant  refused  to  receive  them,  assigning  as  his  reason  that 
they  were  out  of  time.    At  the  trial  it  was  objected  *that  the  rtfocA 
defendant  was  not  bound  to  take  any  part  of  the  goods,  because  '- 
of  the  manner  in  which  they  were  sent,  accompanied  by  goods  not 
ordered.    Leave  was  reserved  to  enter  a  nonsuit  on  this  ground, 
sabject  to  which  a  verdict  was  found  for  the  plaintiff  for  the  price  of  ' 
the  goods  which  corresponded  with  the  order.    Upon  the  argument 
of  the  rule,  the  Court  of  Queen's  Bench  was  divided  in  opinion :  but 
the  Exchequer  Chamber,  on  appeal,  made  the  rule  absolute.    That  is 
a  much  stronger  case  than  this.    Willes,  J.,  there  says :  "The  Ques- 
tion here  is  the  same  as  would  have  been  raised  if  the  action  had  been 
hroaght  for  not  accepting,  viz.,  whether  the  goods  sent  were  those 
which  the  defendant  nad  ordered,  and  was  bound  to  pay  for.    Now, 
in  an  action  for  not  accepting,  the  plaintifi  could  not  nave  supported 
an  averment  that  they  were  ready  and  willing  and  offered  to  aeliver 
those  goods  so  ordered :  they  could  only  have  averred  that  they ' 
offered  to  deliver  part  of  those  goods,  together  with  certain  others. 
Such  an  averment  would  be  bad  in  substanca    That  would  seem  to 
follow  from  the  decision  in  Dixon  v.  Fletcher,  8  M.  &  W.  146.    It 
may  be,  no  doubt,  that  -there  are  some  cases  in  which  an  addition  of 
other  articles  to  the  goods  ordered  might  make  no  substantial  differ- 
ence: and  a  jury  might  consider  those  others  as  mere  dunnage,  added 
for  the  sake  of  secure  package.    But  I  think  it  is  impossible  to  look 
in  that  light  at  the  articles  added  here,  considering  their  nature,  and 
that  they  were  put  in  at  a  stated  price.    Adopting  the  view  taken  by 
Lord  Campbell,  C.  J.,  and  not  laying  down  any  general  rule,  I  think 
that,  in  such  a  case  as  this,  where  the  goods  were  all  in  one  parcel, 
sod  entered  in  one  invoice,  so  that  the  purchaser,  if  he  accepted  his 
c.  B.  N.  s.,  VOL;  XIX. — 15 
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own  goods,  would  incur  the  risk  of  being  held  to  have  accepted  tlio 
whole,  he  was  not  bound  to  accept  at  all."  And  Bramwell,  J.,  says: 
^571  '*  ^  think,  that,  if  the  ^defendant  had  accepted  the  goods  or- 
^  dered  by  him,  he  would  have  run  great  risk  of  being  held  U> 
have  accepted  the  other  goods  sent  with  them.  At  all  events,  he 
could  hardlv  understand  the  plaintiffi  to  say,  in  effect,  '  Take  out  of 
the  crate  what  you  ordered ;  if  you  do  not  like  to  have  the  rest,  let 
them  lie  where  you  please,  or  remove  them  to  some  convenient  dis- 
tance.' He  could  not  but  think  that  the  plaintiffs  made  him  a  tender 
either  of  the  whole  or  none,  or  of  goods  ordered  by  him,  with  a  stipu- 
lation that  he  must  select  them  from  among  the  whole,  and  send  hack 
the  rest.  He  was  not  under  any  obligation  either  to  accept  the  former 
tender,  or  to  undertake  the  obligation  and  trouble  imposed  upon  him 
by  the  latter.  He  was  entitled  to  an  unconditional  tender ;  and,  such 
a  tender  not  having  been  made,  he  was  at  liberty  to  refuse  to  accept" 
So  here,  the  defendant  was  entitled  to  an  unconditional  tender  of  such 
cotton  as  the  plaintiff  were  prepared  to  deliver  to  him  in  accordance 
with  the  contract. 

.  U.  James,  Q.  C,  Russell^  and  Eerschel,  in  support  of  the  rule. — 
These  contracts  are  entirely  sui  generis,  and  must  be  construed  by  the 
light  of  the  usage.  Cotton  is  always  understood  to  be  delivered  io  a 
merchantable  condition:  sometimes  it  is  ''to  be  made  merchantable." 
The  practice  is,  to  give  the  buyer  notice  of  the  arrival  of  the  ship, 
and  if,  of  500  bales  contracted  for,  800  are  found  to  be  unmerchanta- 
ble, and  200  merchantable,  he  is  bound  to  take  the  200 ;  and,  if  the 
800  can  be  made  merchantable  within  the  stipulated  time,  he  must 
take  them  also.  It  is  for  the  buyer  to  take  or  to  reject.  Here,  the 
seller  was  ready  in  June  to  deliver  16  bales  which  were  merchantable. 
These  the  purchaser  was  bound  (coupling  the  custom  with  the  con- 
tract) to  accept  It  was  not  the  less  a  fulfilment  of  the  contract  on 
the  part  of  the  seller,  that  these  15  were  accompanied  by  5  more  which 
*S581  ^^^  buyer  *was  not  bound  to  accept.  The  cases  cited  have  no 
^  material  bearing  on  this.  In  Gunlifte  v.  Harrison,  6  Exch. 
90S,  the  question  was  whether  there  was  an  acceptance  of  the  clare* 
within  the  17th  section  of  the  Statute  of  Frauds.  In  Levy  v.  Greeo, 
8  Ellis  &  B.  575  (E.  0.  L.  B.  vol.  92),  1  Ellis  &  EUis  969  (E.  C.  L.  R 
vol.  96),  the  defendant  was  put  to  some  dif&culty  and  risk  in  the  selec- 
tion of  the  goods  which  he  had  ordered  from  those  which  he  had  not: 
and  some  members  of  the  court  intimated  an  opinion,  that,  if  no  difii- 
culty  in  the  selection  and  no  risk  had  been  imposed  upon  the  defend- 
apt  by  the  mode  of  executing  the  order,  they  would  have  held  him 
bound  to  take  those  goods  which  he  contracted  for.  [Willss,  J. — 
I: have  tried  several  such  cases;  and  I  have  always  told  the  jury  to 
find  for  the  defendant  if  they  thought  any  substantial  dif&cultj  was 
imposed  upon  him ;  and,  if  not,  to  find  for  the  plaintiff.] 

Eble,  G.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged, 
^ere  is  no  doubt  about  the  law  as  applicable  to  this  subject  If  the 
vendor  in  performance  of  a  contract  sends  more  goods  than  the  buyer 
engages  to  receive,  and  trouble  or  risk  is  thereby  imposed  upon  the 
latter  in  ascertaining  what  is  and  what  is  not  in  accordance  with  the 
contract,  the  buyer  is  not  bound  to  accept 
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Btlis,  JJ(a) — ^I  am  of  the  same  opinion.  The  only  question  is^ 
whedier  or  not  tbe  vendors  were  ready  and  willing  within  the  month 
of  Jane  to  deliver  any  part  of  tbe  cotton  contracted  for.  I  am  of 
opinion  that  they  were  not 

Montagus  Smith,  J.,  concurred.  Bule  discharged. 

(a)  WUlM,  J.,  hmA  ftne  to  Ohamb«rt. 


*ROBEBT  MORRIS  and  Lydia,  his  Wife,  v.  MOORE.  .^oKa 

June  10.  L  ^^^ 

Sine*  tbe  Common  Law  Frooednro  Aet»  185S,  i.  40,  a  count  for  breaking  and  entering  the 
pPMilaee  of  tk»  ktuband  may  Im  joined  with  a  connt  bj  the  husband  and  wi/$  for  ananlting  and 
iAfiriioning  tbe  wife. 

The  first  count  of  the  declaration  was  for  assaulting  the  plaintiff 
Lydia,  and  giving  her  into  custody  upon  a  false  and  unfounded  charge : 
the  second  was  for  breaking  and  entering  the  rooms  of  the  husband, 
and  destroying  his  furniture,  &c.  On  tbe  first  count,  the  plaintifib 
claimed  1002.,  and  in  the  second  Robert  Morris  claimed  lOZ.  The 
jury  assessed  the  damages  at  the  trial  separately. 

Powell,  Q.  C,  now  moved  to  arrest  the  judgment,  on  the  ground 
that  tbe  joinder  of  these  two  counts  was  not  warranted  by  the  40th 
section  of  the  Common  Law  Procedure  Act,  1852,  wbich  enacts,  that, 
"in  any  action  brought  by  a  man  and  his  wife  for  an  injury  done  to 
tbe  wife,  in  respect  of  which  she  is  necessarily  joined  as  co-plaintiff, 
it  shall  be  lawful  for  the  husband  to  add  thereto  claims  in  his  own 
right ;  and  separate  actions  brought  in  respect  of  such  claims  may  be 
consolidated,  if  the  court  or  a  judge  shall  think  fit:  provided  that,  in 
the  case  of  the  death  of  either  plaintiff,  such  suit,  so  far  only  as  relates 
to  the  causes  of  action,  if  any,  which  do  not  survive,  shall  abate.'' 
Upon  this  clause  Mr.  Day  observes, — "  The  above  enactment  is  limited 
to  actions  'for  an  injury  done  to  his  wife.'  It  permits  the  husband  to 
add  to  the  joint  cause  of  action  claims  arising  to  himself  in  his  own 
right.  The  section  does  not  in  terms  limit  the  claims  which  may  be 
thus  added  to  those  he  has  in  respect  to  the  injury  done  to  the  vrife  (as, 
for  a  surgeon's  bill) ;  and  it  might  thence  be  argued  that  the  husband 
may  not  only  add  counts  against  the  defendant  for  the  special  damage 
he  has  sustained  in  respect  of  the  injury  to  the  wife,  but  *also  r^oaf\ 
counts  for  goods  sold  and  delivered  or  money  lent  by  himself.  '- 
But  the  intention  of  the  commissioners,  in  recommending  the  change 
effected  by  this  section,(a)  seems  to  have  been,  that  claims  arising  to 
the  husband  in  respect  of  the  injury  to  the  wife,  and  those  alone, 
should  be  included  in  the  joint  action."(6)  [Willbs,  J. — Mr.  White- 
side's Act  (the  Irish  Common  Law  Procedure  Act)  allows  debts  due 
to  the  husband  to  be  joined.  The  better  opinion  seems  to  be  that 
this  act  applies  to  wrongs  only.]  These  claims  clearly  could  not  have 
been  joined  before  the  passing  of  the  Common  Law  Procedure  Act, 
and  there  appears  to  have  been  no  attempt  to  join  them  since,  until 
the  present 

(a)  Fint  Report,  p.  xL 

(6)  Day'i  Comneii  Law  Pweedw  A«t»  p.  4X 
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Erle,  C.  J. — ^Tbe  words  of  s.  40  are  wide  enoagb  to  embrace  this: 
and  the  general  tendency  of  modern  legislation  is,  to  prevent  such 
objections. 

The  rest  of  the  court  concurring,  Rule  refused. 


♦861]  *MTJRPHY  v.  SMITH.    May  81. 

To  render  a  mMter  liable  for  an  iojuTj  to  one  in  bia  emploj,  throvgh  the  negligenee  of 
another  person  also  in  his  emploj,  it  must  he  shown  that  the  latter  was  placed  bj  the  master  in 
faeh  a  position  of  trust  and  aathoritj  as  to  be  lUrly  oonsidered  as  his  representatiTO  in  the 
•itabHshnient. 

This  was  an  action  brought  by  the  plaintiff,  a  boy  about  sixteen 
y^ars  of  age,  to  recover  from  the  defendant  damage  for  an  injury 
alleged  to  have  been  sustained  by  him  in  consequence  of  the  negb* 
ffence  of  a  person  in  the  defendant's  employ,  who  was  said  to  be  his 
deputy-foreman  or  manager. 

The  cause  was  tried  before  Keating,  J.,  at  the  second  sitting  in 
Middlesex  in  Easter  Term  last.  The  facts  which  appeared  in  evi* 
dence  were  as  follows : — The  defendant  was  the  proprietor  of  a  lucifer- 
match  manufactory.  One  Simlack  was  his  foreman  or  general  manager; 
and  under  him  was  a  workman  named  Dehor,  who  in  Simlack's  absence 
assumed  the  management  of  the  establishment  The  plaintiff  had  been 
engaged  by  Simlack.  One  portion  of  the  process  oi  making  lucifer- 
matches  consists  in  the  mixing  of  the  compound  in  which  the  ends  of 
the  matches  are  dipped.  This  consists  of  a  variety  of  chemical  sub- 
stances, one  of  which  is  chloride  of  potasa  The  mixture  is  free  from 
danger  until  the  chloride  of  potass  is  put  to  it ;  and  then  it  requires 
to  be  stirred  by  an  experienced  hand,  or  it  is  liable  to  explode.  It 
was  no  part  of  the  plaintiff's  duty  to  touch  this  mixture.  He,  how- 
ever, on  the  occasion  in  question,  stirred  up  the  compound  with  a 
stick  after  the  chloride  of  potass  had  been  added;  and  the  conse- 
quence was  that  an  explosion  took  place,  and  the  plaintiff  was  very 
seriously  injured. 

It  was  proved  that  Dehor  was  standing  by  at  the  time ;  but  it  did 
not  appear  that  the  plaintiff  was  doing  what  he  did  under  Debor's 
direction.  There  was  no  evidence  to  show  that  the  general  manager, 
Simlack,  was  absent  from  the  premises  at  the  time. 
*3691  *Ui^der  these  circumstances,  it  was  submitted  on  the  part 
''-'  of  the  defendant  that  there  was  no  evidence  for  the  jury,  the 
accident  being  the  result  of  the  negligence  (if  any)  of  a  fellow-work- 
man, for  which  the  master  would  not  be  legally  responsible. 

The  learned  judge  reserved  the  point;  and  he  asked  the  jury 
whether  they  thought  the  accident  was  caused  by  the  negligence  of 
Dehor,  and  whether  he  was  at  the  time  acting  as  the  manager  of  the 
establishment. 

The  jury  answered  both  questions  in  the  affirmativei  and  returned 
a  verdict  for  the  plaintiff^  damages,  202. 

Montague  Williama,  in  Easter  Term  last,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on  the  grounds, — firsts 
that  thei^'  was  no  evidenoe  of  Debor's  being  acting  manager,  so  as  to 
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take  bim  oat  of  the  class  of  fellow-servants, — secondly,  that,  even  if 
he  were,  there  was  no  evidence  of  negligence  on  his  part. 

lindal  AtkinMrij  Serjt.,  and  Philbricky  now  showed  cause. — There 
was  abandant  evidence  that  Dehor,  who  was  acting  as  the  defendant's 
manager  at  the  time,  was  guilty  of  negligence  in  permitting  a  child 
of  tender  years  to  do  that  which  could  only  be  done  safely  by  a  per* 
son  of  experience.  The  general  rule  undoubtedly  is,  that  a  servant 
has  no  rcKlress  against  his  master  for  an  injury  sustained  by  him 
in  consequence  of  the  negligence  of  a  fellow  servant  or  workman. 
^  Where,  however,"  says  Mr.  Smith,  Master  and  Servant,  2d  edit.  150, 
''a  master  employs  boys  and  girls,  or  inexperienced  workmen,  and 
directs  them  to  act  under  the  superintendence,  and  to  obey  the  orders 
of  a  deputy,  whom  he  puts  in  his  place,  it  may  be  they  are  not,  within 
the  meaning  of  the  rule,  emploved  in  a  ^common  work.  The^  r*38S 
are  acting  in  obedience  to  the  express  commands  of  their  ^ 
employer,  and  if  he,  by  the  carelessness  of  his  deputy,  exposes  them 
to  improper  risks,  it  may  be  that  he  is  liable  for  the  consequences.  A 
girl,  only  nine  days  in  the  defendant's  emplo;^  in  a  clay-mill,  was 
unaware  of  the  risks  from  machinerv.  A.,  acting  under  the  defend- 
ant as  manager  of  the  works,  put  ner  to  remove  some  waste  clay 
while  the  rollers  were  in  motion.  A.  ought  to  have  done  this  him- 
self; and  it  ought  not  to  have  been  done  at  all  till  the  movement  of 
the  rollers  was  suspended.  The  little  girl,  in  attempting  to  remove 
the  waste  clay,  in  obedience  to  A.'s  order,  sustained  a  severe  injury 
from  the  rollers ;  for  which  she  brought  an  action  against  the  master ; 
and  he  was  held  liable :  O'Byrne  v.  Burn,  16  Sec.  Ser.  (Scotch.  Bep.) 
1025.  Speaking  of  this  case,  in  The  Bartonshill  Coal  Company  v. 
fieid,  S  Macq.  266,  295,  Lord  Cranworth,  C,  says :  "  This  might  have 
been  quite  ri^ht.  It  may  be,  that»  if  a  master  employs  inexperienced 
irorkmen,  and  directs  them  to  act  under  the  superintendence  and  to 
obey  the  orders  of  a  deputy  whom  he  puts  in  his  place,  they  are  not^ 
within  the  meaning  of  the  rule  in  question,  employed  in  a  common 
work  with  the  superintendent.  They  are  acting  in  obedience  to  the 
express  commands  of  their  employer,  and,  if  he  by  the  carelessness 
of  his  deputy  exposes  them  to  improper  risks,  it  may  be  that  he  is 
hable  for  the  consequences."  The  facts  of  this  case  clearly  bring  it 
within  the  qualification  of  the  rule  there  stated.  In  Clarke,  app.. 
Holmes,  resp.,  7  Hurlst.  &  N.  937.  the  plaintiff  was  employed  by  the 
defendant  to  oil  dangerous  machinery ;  at  the  time  the  plaintiff  entered 
upon  the  service,  the  machinery  was  fenced,  but  the  fencing  became 
broken  b^  accident ;  the  plaintiff  complained  of  the  dangerous  state  of 
the  machmery,  and  the  defendant  promised  him  that  the  ^fencing  p^qa^ 
should  be  restored ;  the  plaintiff,  without  any  ^egligenoe  on  his  '- 
part,  was  severely  injured,  in  consequence  of  the  machinery  remain* 
mg  unfenced ;  and  it  was  held  by  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Court  of  Exchequer,  that  the  defendant  was  liable 
ibr  the  injury.  ''No  doubt,"  says  Cockbum,  C.  J.,  "when  a  servant 
eaters  on  an  employment  from  its  nature  necessarily  hazardous,  hft 
accepts  the  service  subject  to  the  risks  incidental  to  it ;  or,  if  he  thinkt 
proper  to  accept  an  employment  on  machinery  defective  from  its  coi^* 
itroction,  or  from  the  want  of  proper  repair,  and  with  knowledge  of 
the  &ct  enters  on  the  service,  the  master  cannot  be  held  liable  for 
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injury  to  the  aeryant  within  the  scope  of  the  danger  which  both  the 
contracting  parties  contemplated  as  incidental  to  the  employment 
The  rule  I  am  laying  down  goes  only  to  this,  that  the  danger  contem- 
plated on  entering  into  the  contract  shall  not  be  aggravated  by  any 
omission  on  the  part  of  the  master  to  keep  the  machinery  in  the  con- 
dition in  which,  from  the  terms  of  the  contract  or  the  natare  of  the 
employment,  the  servant  had  a  right  to  expect  that  it  woald  be  kept." 
And  Byles,  J.,  said :  "  The  case  of  Priestly  v.  Fowler,  8  M.  4  W .  1, 
introduced  a  new  chapter  into  the  law ;  but  that  case  has  since  been 
recognised  by  all  the  courts,  including  the  court  of  error  and  the 
House  of  Lords.    So  that  the  doctrine  there  laid  down,  with  all  the 
consequences  fairly  deducible  from  it,  are  part  of  the  law  of  the  land. 
But  the  principles  laid  down  in  Priestly  v.  Fowler,  and  all  the  exam- 
ples there  given  of  their  application,  relate  to  the  conveniences  and 
casualties  of  ordinary  or  domestic  life,  and  ought  not  to  be  strained 
so  as  to  regulate  the  rights  and  liabilities  arising  from  the  use  of  dan* 
gerous  machinery.    It  is  in  most  cases  impossible  that  a  workman 
can  judge  of  the  condition  of  a  complex  and  dangerous  machine, 
*8651   *^^®^^^°S  irresistible  mechanical  power ;  and,  if  he  could,  he 
-'  is  quite  incapable  of  estimating  the  degree  of  risk  involved  in 
different  conditions  of  the  machine ;  but  the  master  mav  be  able,  and 
generally  is  able,  to  estimate  both.    The  master  again  is  a  volunteer, 
the  workman  ordinarily  has  no  choice.    To  hold  that  the  master  is 
responsible  to  his  workman  for  no  absence  of  care,  however  flagranti 
seems  to  me  in  the  highest  degree  both  unjust  and  inconvenient.    On 
the  other  hand,  to  hold  that  the  master  warrants  the  safety  and  proper 
condition  of  the  machine,  is  equally  unjust  to  the  master;  for,  no 
degree  of  care  can  insure  perfect  safety ;  and  it  is  equally  inconve- 
nient to  the  public,  for,  who  would  employ  such  machines  if  he  were 
an  insurer  7    It  seems  to  me  that  the  true  rule  lies  midway  between 
these  extremes,  and  I  therefore  agree  in  the  conclusion  arrived  at  by 
the  Lord  Chief  Justice."    A  dangerous  machine  is  very  analogous  to 
a  dangerous  compound ;  and  the  observations  made  by  the  judges  in 
that  case  there  are  equally  applicable  here.     [Bylss,  J. — I  do  not 
think  the  majority  of  the  court  there  coincided  with  what  was  said 
by  two  of  the  judges.]     The  question  was  for  the  jury. 

Warton^  in  support  of  the  rule. — In  Paterson  i;.  Wallace,  1  Macq. 
748,  it  was  held  that  a  master  is  bound  to  take  all  reasonable  precau* 
tions  to  secure  the  safety  of  his  workmen ;  more  especially  if  the 
work  be  of  a  daneerous  character,  aud  the  persons  engaged  proverbi- 
ally reckless:  and  this  is  said  by  Lord  Cran worth  to  be  the  law  of 
England  no  less  than  that  of  Scotland.  But  the  law  of  England  does 
not  make  a  master  responsible  for  an  injury  resulting  to  a  workman 
from  the  negligence  of  a  fellow-servant :  Wigmore  v.  Jay,  5  Exch. 
864;  Gallagher  v.  Piper,  16  C.  B.  N.  S.  669  (E.  C;  L.  R.  vol  111). 
*3661  [y^^^^^  J* — I^  Paterson's  Compendium  of  ^English  and 
^  Scotch  law, — ^a  work  always  spoken  of  with  the  highest  com- 
mendation,— p.  278,  the  law  of  the  two  countries  is  said  to  be  the 
same  in  this  respect.]  There  was  extremely  slender  evidence  that 
Dehor  was  manager  of  the  defendant's  works ;  and  none  whatever  that 
the  plaintiff  was  set  to  this  work  by  Dehor.  For  aught  that  appeared, 
the  accident  was  the  result  of  the  lioy's  own  mischievous  act.    [BTLifl^ 
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J.— That  would  be  tor  the  jury.]    There  was  no  evidenoe  which  ought 
to  have  been  submitted  to  them. 

SsLX,  G.  J. — ^I  am  of  opinion  that  this  rale  should  be  made  abso- 
lata  This  is  an  action  to  recover  damages  for  an  injury  sustaiued 
by  the  plaintiff  through  an  explosion  of  certain  combustible  materials 
in  the  defendant's  factory.  It  appears  that  the  plaintiff,  a  boy  of 
tender  years,  was  engaffea  in  stirring  the  mixture  in  a  vessel  in  the 
presence  of  Dehor ;  and,  according  to  the  evidence,  Dehor  was  clearly 
guilty  of  negligence  in  permitting  an  inexperienced  person  to  do  thi^ 
and  would  have  been  liable.  But  the  action  is  brought  against  Debor's 
master:  and  the  question  for  our  determination  is,  whether  the  master 
is  responsible;  toe  law  being  clear,  that  a  damage  caused  to  a  work- 
man by  reason  of  the  negligence  of  a  fellow-workman  imposes  no 
liability  upon  the  master.  That  was  very  elaborately  discussed  here 
in  Gallagher  v.  Rper,  16  C.  B.  N.  S.  669  (E.  C.  L.  E.  vol.  Ill),  where 
all  the  cases  are  collected,  and  the  rule  as  to  the  master's  liability  for 
employing  incompetent  persons  or  furnishing  insuf&cient  materials 
was  very  much  oonsiderea.  The  question  is,  whether  Dehor  is  to  be 
considered  as  the  vice-principal  of  the  factory.  I  avoid  the  word 
''manager,"  which  is  an  ambiguous  one,  and  may  mean  either  a  per- 
son retained  generally  to  represent  the  principal  in  his  absence,  or  one 
who  has  the  superintendence  of  a  ^particular  contract  or  job,  fQaj 
in  which  latter  case  he  would  be  in  no  different  position  from  ^ 
that  of  a  fellow-workman.  That  was  the  case  of  Gallagher  v.  Yipet, 
where  the  plaintiff  had  to  look  to  Mahony,  the  foreman  of  the  scafibldeiB 
under  Phear,  for  the  necessary  materials  to  construct  the  scafiblding. 
Phear,  whose  omission  to  supply  suf&cient  materials  caused  the  injury 
to  the  plaintiff  was  held  to  stand  in  the  position  of  a  fellow- workman, 
and  not  of  one  who  was  put  to  represent  the  defendants  as  a  vice- 
principal.  Assuming  that  Dehor  was  the  person  whose  negligence 
caased  this  accident,  is  the  master  responsible?  There  was  evidencb 
for  the  jury  that  Simlack  was  placed  by  the  defendant  in  the  position 
of  a  vice-principal.  If  the  case  had  rested  there,  I  should  have  been 
inclined  to  think  that  the  verdict  ought  to  stand.  The  contract  for 
the  plaintiff's  service  was  made  unth  Simlack.  Dehor  was  a  work- 
man whose  duty  it  was  to  mix  the  materials  which  exploded.  Was 
there  any  evidence  to  fix  the  defendant  as  having  put  Dehor  to  repre- 
sent him  at  the  factory  ?  The  evidence  on  the  subject  is  the  state- 
ment of  the  plaintiff,  who  said  that  Simlack  was  the  foreman  of  the 
works ;  and  that,  when  Simlack  was  away,  Dehor  took  his  place.  Is 
that  any  evidence  that  Dehor  was  a  person  appointed  to  represent  the 
defendant  7  The  only  other  evidence  was,  that,  at  the  time  the  explosion 
took  place,  Simlack  was  not  at  the  factory,  and  that  Dehor  was.  Is 
that  any  evidence  that  Dehor  had  the  authority  I  speak  of?  For 
aught  that  appears,  Simlack  might  have  been  at  another  part  of  the 
premises  at  the  moment  Upon  the  whole,  I  am  clearly  of  opinion 
that  the  accident  was  the  result  of  Debor's  n^ligence,  and  that  he  is 
not  shown  to  have  filled  any  other  position  in  relation  to  the  plaintiff, 
than  that  of  a  fellow-workman. 
*WiLLES,  J. — I  am  entirely  of  the  same  opinion.  r*868 

Bylss,  J. — I  also  concur  with  my  Lord,  and  do  not  think  it  ^ 
is  necessary  to  add  anything. 
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Keating,  J. — I  am  of  the  same  opinion.  There  was  abundant 
evidence  for  the  jary  of  negligence  on  the  part  of  Dehor :  but  I  much 
doubt  whether  there  was  any  evidence  ui>on  which  the  jury  could 
reasonably  act,  to  show  that  be  was  at  the  time  filling  the  position  of 
manager  or  representative  of  the  defendant,  the  common  employer. 
I  put  it  to  the  jury  whether  he  was  so  or  not,  and  they  found  in  the 
affirmative.  But,  when  carefully  looked  at,  it  will  be  found  that  the 
evidence  is  of  the  minutest  possible  description.  It  did  not  appear 
that  Simlack,  the  foreman,  was  away  from  the  premises  at  the  time, 
or  that  Dehor  was  there  in  charge  of  them.  If  he  had  been  left  in 
general  charge  of  the  premises,  he  probably  would  not  have  he^ 
engaged  in  mixing  the  ingredients.  There  was,  upon  the  whole,  I 
think,  no  evidence  upon  which  the  jury  could  reasonably  act. 

Bule  absolute  to  enter  a  nonsuit. 


«869]  *Ex  parte  ELIZA  HALL.    April  27. 

1.  The  nile  of  MioliMlmai  Term,  186S,  m  to  the  form  of  ifidftTitf  on  MkBowledgmeati  tak« 
vnder  the  itaUite  8  4  4  W.  4,  e.  74,  li  dlieotory  onlj. 

S.  In  re  Cooper,  18  C.  B.  N.  S.  2S0  (B.  0.  L.  R.  rol.  114),  eonarmed. 

PULUNO,  Serjt.|  moved  that  the  registrar  might  be  directed  to 
receive  and  file  an  acknowledgment  taken  in  America  under  the  8  k 
4  W.  4,  c.  74,  together  with  the  affidavit  of  the  due  taking  thereof. 

The  officer  had  objected  to  receive  the  affidavit,  on  the  ground  that 
it  was  not  divided  into  paragraphs  and  numbered,  nor  drawn  up  in 
the  first  person,  pursuant  to  the  rule  of  Michaelmas  Term,  1862, — 
see  18  C.  B.  N.  S.  2  (E.  C.  L.  B.  vol.  106). 

Pkb  Curiak. — That  rule  is  directory  only,  and  was  intended  so 
to  be. 

There  was  a  further  objection,  viz.  that  the  affidavit  had  not  been 
aworn  in  exact  compliance  with  the  rule  of  Hilarv  Term,  14  0.  8. 
As  to  this  the  learnea  Serjeant  referred  to  Ex  parte  Mann,  7  Scott  14, 
In  re  Cooper,  18  C.  B.  N.  S.  220  ^E.  C.  L.  R.  vol.  114),  and  the  rule 
of  Hilary  Term,  1863,  18  C.  B.  N.  S.  404  (E.  C.  L.  R.  vol.  106). 

The  court,  upon  the  authority  of  In  re  Cooper,  allowed  the  documents 
to  be  filed,  the  Lord  Chief  Justice  intimating  that  "  magistrate,"  in  the 
rule  of  Hilary  Term,  14  G.  8,  meant  any  person  duly  authorized  to 
administer  oaths  at  the  place  where  the  acknowledgment  is  taken. 

Fiat 
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•In  re  MABT  GRAHAM.    May  25.  ['SrO 

Am  ordmr  for  tli*  eonTSjaiiee  of  propertj  bj  a  married  woman,  under  the  S  4  4  W.  4,  e^  T4» 
IL  91,  wiU  only  be  made  with  reforenee  to  a  eonUmplated  jmrehaie. 

Bbidge,  upon  an  application  tbat  Mrs.  Oraham  might  be  at  liberty 
to  convey  certain  property  without  the  concurrence  of  her  husband, 
under  the  3  &  4  W.  4,  c.  74,  s.  91,  on  the  ground  that  he  had  several 
years  ago  deserted  her  and  his  residence  was  unknown, — part  only 
of  the  property  having  been  agreed  to  be  sold, — asked  for  an  order 
embracing  the  remaining  part  when  it  should  be  sold. 

Ebls,  U.  J. — That  whicn  you  ask  has  never  been  done,  and  it  would 
be  highly  inconvenient  to  make  an  order  otherwise  than  with  refer* 
enoe  to  a  contemplated  purchase. 

Byles,  J. — ^The  woras  of  the  91st  section  point  to  some  specific 
case. 

The  rest  of  the  court  concurring 

Bme  as  to  the  general  order  refused. 


♦Ex  parte  SUSANNAH  ANDREWS.    June  5.      [*871 

Coftreyaiiee'Of  feparate  property  by  married  woman,  where  liTing  apart  by  eentence  of  Judi- 
cial Mparation,  without  alimony,  4e. 

O'Mallsy,  Q.  C,  moved  for  a  rule  under  the  8  &  4  W:  4,  c.  74,  s. 
91,  to  enable  Mrs.  Sasannah  Andrews  by  deed  or  surrender  to  dispose 
of  certain  property,  to  which  she  was  entitled  under  the  will  of  her 
deceased  father,  without  the  concurrence  of  her  husband,  on  the  ground 
that  he  was  living  separate  and  apart  from  her  by  decree  of  judicial 
separation  pronounced  by  the  Court  for  Divorce  and  Matrimonial 
Causes  on  the  8th  of  June,  1864.  The  affidavit  stated  that  no  alimony 
had  been  awarded  to  the  lady,  that  her  husband  did  not  contribute 
anything  towards  her  support,  and  that  he  had  refused  to  concur. 

rSB  Curiam. — All  the  conditions  to  entitle  Mrs.  Andrews  to  what 
she  asks  seem  to  have  been  complied  with.  Fiat. 


Un>  0«  IRINUT  TSRX. 


CASES 


ABOUSD  AND  DETERMINED 


THE  COURT  OF  COMMON  PLEAS, 


EXCHEaUER    CHAMBER, 


<Krinitq  Jfatntinn, 


TWENTY-KIGHTH  AND  TWENTY-NINTH  TEABS  OF  THE  BEIQN  01 

VICTOBIA.    1865. 


The  Judges  who  oBually  sat  in  Banco  in  this  Term,  were, — 
WiLLEs,  J.,  Keating,  J. 

Byles,  J.,  and 


COLLES  and  Others  v.  £Y ANSON.    June  19. 

A  plMy  nndtr  the  U5th  seetion  of  the  Bmnkrapt  Law  Consolidlktloii  Aot»  IS49,  to  aa  aetfoi 
for  braaohes  of  ooTonantt  in  a  loaie, — that  the  defendant  (the  Iomm)  beeame  baakrapt^  that  tki 
assignees  declined  to  take  the  lease,  and  that,  within  fonrteen  dajs  after  aotioe  theieoi^  tki 
defendant  ezeeated  a  sarrender  (nnder  seal)  of  the  demised  premises  to  the  lessors,  aad  teadaed 
to  them  snoh  surrender,  aad  offered  to  delirer  np  the  possession  of  the  premises  to  thea^— ii 
bad,  for  not  showing  the  impossibility  of  a  literal  oomplianee  with  the  oonditions  of  the  seetion; 
as,  that  the  lease  was  lost  or  destroyed,  or  the  like. 

The  first  coqnt  of  the  declaration  stated  that,  by  an  indenture  of 
lease  made  between  the  plaintifis  of  the  one  part,  and  the  defend- 
ant of  the  other  part,  dated  the  9th  of  March,  1838,  the  plaintiffi 
demised  and  leased  to  the  defendant  a  certain  dwelling-house  and 

•S7S1  *P^™is^y  to  ^ol^  ^^^  &  ^^^  of  10^0  years  from  the  25th  of 
^'^^  March,  1888,  at  the  rent  during  the  said  term  of  100/1  per 
annum,  to  be  paid  by  two  equal  half-yearly  payments  of  50/.  each,  on 
every  25tb  of  March  and  29th  of  September  in  each  and  every  year 
during  the  said  term,  over  and  above  all  taxes,  charges,  and  imposi- 
tions whatsoever  (quit-rent,  and  crown-rent  excepted) :  and  the  defend- 
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ant  thereby  covenanted  and  amed  to  and  with  the  plaintiff  that  he 
the  defendant  should  and  would  from  time  to  time  during  the  term 
thereby  granted  well  and  truly  pay  unto  the  plaintii&,  their  heirs  and 
assigns,  Ac,  the  said  reserved  rent  of  lOOZ.  on  the  said  days  appointed 
for  the  payment  thereof  as  before  mentioned,  over  and  above  all  such 
taxes,  charges,  and  impositions  as  aforesaid;  and  also  that  he  the  de- 
fendant, his  executors,  administrators,  and  assigns,  at  their  own  pro- 
per costs  and  charges  (but  in  the  joint  names  of  himself  or  themselves, 
and  of  such  person  as  from  time  to  time  during  the  said  tenancy 
they  the  plaintifib,  their  heirs  and  assigns,  or  the  majority  of  themy 
should  in  writing  nominate  and  appoint,  such  person  being  one  or 
other  of  the  said  lessors,  the  plaintifb,  their  respective  heirs  or  assigns^ 
should  forthwith  effect,  and  thenceforth  from  time  to  time  and  at  all 
times  during  the  continuance  of  the  said  term  maintain,  with  the 
Globe  Insurance  Company,  or  any  other  insurance  company  to  be 
approved  of  by  the  consent  in  writing  first  obtained  of  the  majority 
of  them  the  plainti£&,  their  heirs  and  assigns,  some  one  of  the  insu- 
rance companies  having  an  office  in  the  city  of  Dublin,  as  long  as 
there  should  be  such,  to  be  preferred,  a  policy  of  insurance  wherebr 
and  wherein  the  said  thereby  demised  house,  together  with  all  build- 
ings and  other  insurable  erections  then  or  thereafter  about  to  be  ther^ 
onto  added  so  as  to  forni  connected  parts  thereof,  might  and  should 
*be  insured  against  any  loss  by  the  casualties  of  fire,  to  the  r*QfT± 
amonnt  of  15002.  at  the  least,  and  wherein  and  whereby  the  ^ 
said  thereby  demised  coach-house,  stable,  and  detached  offices,  together 
with  all  buildings  and  other  insurable  erections  then  or  thereaftw 
about  to  be  thereunto  added,  so  as  to  form  connected  parts  thereof 
night  and  should  in  like  manner  be  insured  against  any  loss  by  the 
casualties  of  fire  to  the  amount  of  2002.,  both  insurances  together 
amounting  to  the  sum  of  17002. ;  and  in  case  that  he  the  defendant, 
his  executors,  administrators,  and  assigns,  should  leave  unpaid  the 
annual  sum  or  other  premium  necessary  to  maintain  such  insurance 
as  aforesaid  for  the  space  of  twenty-four  hours,  to  be  computed,  ko^ 
or  should  not  from  time  to  time  at  the  request  of  them  the  plaintii&y 
their  heirs  and  assigns,  produce  a  receipt  or  other  voucher  for  the 
payment  of  such  insurance  for  the  then  current  year,  then  it  should 
be  lawful  for  them  or  any  of  them  the  plaintiffs,  their  heirs  or  assigns, 
to  pay  the  same  to  the  insurance  company  aforesaid,  or  to  any  other 
insurance  company  as  aforesaid,  and  forthwith  double  the  amount  of 
such  insurance  premium  so  to  be  paid  to  have,  recover,  and  receive 
(with  all  costs  consequent  upon  such  payment  as  aforesaid),  of  and 
from  him  the  defendant,  his  executors  and  assigns :  Averment,  that, 
although  the  plaintiflEs  had  done  all  things  necessary,  and  all  things 
and  conditions  had  happened  and  been  performed  necessary,  and  all 
times  had  elapsed  and  passed  necessary,  to  entitle  the  plaintiffs  to  have 
the  said  covenants  performed  and  observed,  and  to  have  the  defendant 
do  and  perform  the  several  matters  and  things  thereinafter  alleged  not 
to  have  been  done  or  performed  by  him,  and  to  maintain  the  action 
for  the  several  breaches  and  causes  of  action  thereinafter  mentioned : 
Breach,  that  half-yearly  payments  of  the  said  rent,  amounting  in  the 
whole  to  the  *8um  of  1002.,  were  due  and  unpaid :  and  that,  r«37e 
althuQgh  an  insurance  against  loss  by  the  casualties  of  fire  was  '* 
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effected  by  the  defendant,  or  his  assigns,  with  such  insurance  company 
as  was  in  the  said  indenture  provided  for,  and  otherwise  in  accordance 
with  the  provision  of  the  covenant  in  that  behalf  thereinbefore  set 
forth ;  yet  the  defendant  and  his  assigns  on  two  different  occasions  left 
unpaid  the  annual  sum  or  premium  necessary  to  maintain  such  insu- 
Tance  for  the  space  of  twenty-four  hours  and  upwards,  computed  as 
aforesaid ;  and  thereupon  the  plaintiffs,  in  pursuance  of  the  powers 
reserved  to  them  by  the  said  indenture  in  that  behalf,  on  each  of  the 
said  two  occasions  paid  the  amount  of  such  annual  sum  or  premium, 
amounting  on  each  occasion  to  the  sum  of  4f.  5«.,  to  the  said  insuraooe 
company,  and  all  things  were  done  and  happened,  and  all  times  elapsed 
necessary  to  entitle  the  plaintifGs  to  receive  from  and  be  paid  by  the 
defendant  double  the  amount  of  such  annual  sum  or  premiums  so 
piid,  amounting  in  the  whole  to  the  sum  of  17Z.,  but  the  defendant 
had  not  paid  the  same. 

Fourth  plea,  to  the  first  count, — that^  after  the  making  of  the  said 
indenture  of  lease  in  the  declaration  mentioned,  and  before  the  said 
half-yearly  payments  of  the  rent  in  the  said  first  breach  of  the  first 
count  in  that  behalf  mentioned  respectively  became  due  and  payable, 
and  also  before  the  said  two  annual  sums  or  premiums  in  the  said 
second  breach  of  the  said  first  count  mentioned  respectively  became 
due  and  payable,  the  defendant,  being  a  debtor  within  the  meaning 
of,  and  being  subject  to,  the  statutes  then  in  force  concerning  bank- 
rupts, duly  petitioned  the  court  of  bankruptcy  for  the  Exeter  district 
(within  which  district  the  defendant  had  resided  for  the  six  months 
next  immediately  preceding  the  time  of  filing  such  petition)  for  adja- 
*S761  ^^^^^^^  ^^  bankruptcy  against  ^himself,  and  such  petition  was 
^  before  the  times  aforesaid  duly  filed  of  record  in  toe  said  dis- 
trict court  of  bankruptcy  according  to  the  statutes  in  force  in  that 
behalf,  and  was  prosecuted  as  directed  by  the  act  in  force  in  that 
behalf;  that  such  proceedings  were  had  in  the  matter  of  the  said  peti- 
tion, that  the  defendant  was  before  the  times  aforesaid  by  the  said 
court  duly  and  according  to  the  statutes  in  force  in  that  behalf  ad- 
judged bankrupt,  and  an  assignee  of  the  defendant's  estate  and  effects 
was  before  the  times  aforesaid  duly  and  according  to  the  said  statutes 
in  force  in  that  behalf  chosen  at  the  first  meeting  of  the  defendant's 
creditors  bv  a  majoritv  in  value  of  the  creditors  of  the  defendant  who 
had  proved  debts,  and  that  the  said  election  of  the  said  assignee  was 
duly  and  according  to  the  act  in  force  in  that  behalf  accepted  by  the 
person  so  elected,  and  was  confirmed  by  the  said  court  of  bankruptcy; 
and  the  said  court  did,  before  the  times  aforesaid,  duly  and  according 
to  the  said  act  in  that  behalf  by  a  certificate  under  the  hand  of  the 
commissioners  and  the  seal  of  the  court  declare  the  said  creditors' 
assignee  to  have  been  duly  elected,  and  appoint  him  to  the  said  office 
accordingly :  Averment^  that  all  things  having  been  done,  and  all 
^events  having  happened,  and  all  times  having  elapsed,  necessary  to 
'entitle  the  defendant  to  receive  his  order  of  discharge  according  to 
the  act  in  force  in  that  behalf,  the  said  court  duly  and  according  to 
the  said  act,  and  before  this  suit,  made  and  granted  to  the  defendant 
an  order  of  discharge  according  to  the  statute  in  force  in  that  behalf; 
that,  after  the  said  appointment  of  the  said  creditors'  assignee  of  the 
estate  an*^  effects  of  the  defendant  as  thereinbefore  mentioned^  and 
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before  this  suit,  the  said  assignee  of  the  estate  and  efiects  of  the 
defendant  declined  to  take  the  said  lease  in  the  declaration  mentioned, 
or  the  benefit  thereof;  and  that  *within  fourteen  days  after  the  r^o^ir 
defendant  had  notice  that  the  said  assignee  had  so  declined,  and  '- 
before  this  suit^  he  the  defendant  duly  made  and  executed  and  de- 
livered a  certain  deed  under  his  seal,  whereby  he  the  defendant  sur- 
rendered to  the  plaintifb  the  said  demised  premises,  and  all  the  residue 
of  the  said  term  then  to  come  and  unexpired  therein,  and  all  his  the 
defendant's  estate  and  interest  therein,  and  was  then  and  before  this 
suit  ready  and  willing  to,  and  tendered  and  offered  to  deliver  the 
said  deed  to  the  plaintiffs,  and  at  the  same  time  offered  to  deliver  up 
possession  of  the  said  premises  to  the'  plaintiffs  accordingly. 

The  plaintiffi  demurred  to  this  plea,  the  ground  of  demurrer  alleged 
in  the  margin  being,  "  that  the  plea  does  not  show  that  the  defendant 
delivered  up  or  offered  to  deliver  up  the  indenture  of  lease,  or  other- 
wise brought  himself  within  the  provisions  of  s.  146  of  the  Bankrupt 
Law  Consolidation  Act,  1849."    Joinder. 

Horace  Lloyd^  in  support  of  the  demurrer.(a)---The  ^defend-  r^o^o 
ant  does  not  by  his  fourth  plea  bring  himself  within  the  145th  ^ 
section  of  the  Bankrupt  Law  Consolidation  Aot,  1849,  12  k  18  Yict. 
c.  106.  That  section  enacts,  "  that»  if  the  assignees  of  the  estate  and 
effects  of  any  bankrupt  having  or  being  entitled  to  any  land  either 
under  a  conveyance  to  him  in  irae  or  under  an  agreement  for  any  such 
conveyance,  subject  to  any  perpetual  yearly  rent  reserved  by  such  con- 
vejance  or  agreement,  or  having  or  being  entitled  to  any  lease  or 
agreement  for  a  lease,  shall  elect  to  take  such  land  or  the  benefit  ot 
such  conveyance  or  agreement,  or  such  lease  or  agreement  for  a  lease, 
as  the  case  may  be,  the  bankrupt  shall  not  be  liable  to  pay  any  rent 
accruing  after  the  issuing  of  the  fiat  or  filing  of  the  petition  for  adju- 
dication of  bankruptcy  against  him,  or  to  be  sued  in  respect  of  any 
subsequent  non-observance  or  non-performance  of  the  conditions,  cove- 
nants, or  agreements  in.  any  such  conveyance  or  agreement,  or  lease  or 
agreement  for  a  lease ;  and,  if  the  assignees  shall  decline  to  take 
BQch  land,  or  the  benefit  of  such  conveyance  or  agreement,  or  lease 
or  agreement  for  lease,  the  bankrupt  shall  not  be  liable,  if,  within  four- 
teen days  after  he  shall  have  had  notice  that  the  assignees  have 
declined,  he  shall  deliver  up  such  conveyance  or  agreement,  or  lease  or 
agreement  /or  lease,  to  the  person  then  entitled  to  the  rent,  or  having  so 
agreed  to  convey  or  lease,  as  the  case  may  be,"  &c.  To  entitle  the 
bankrupt  to  the  benefit  of  that  section,  he  must  strictly  comply  with 
the  condition.    In  Slack  v.  Sbarpe,  8  Ad.  &  E.  866  (E.  C.  L.  B.  vol. 

(a)  Th*  points  markad  for  Mrgomenl  on  the  part  of  the  plainUlEi  were  m  fbHowi : — 

^  1.  That  the  fourth  plea  ia  bad  in  inbstanee,  for  not  ihowing  that  the  defendant  wai  in  any 
■tnner  relieved  from  his  obligations  nnder  the  lease ; 

"  2.  That,  in  order  to  his  being  so  relieved,  it  was  neoessary  that  the  defendant  should  show 
Vj  bis  plea  that  he  had  oomplied  with  and  bronght  himself  withhi  the  provisions  of  the  146th 
Motion  of  the  Baakmpt  Law  Consolidation  Aet,  1849 ;  and  that,  on  the  oontrary,  the  plea  showi 
that  he  has  not  done  this : 

*  3.  That,  in  order  to  comply  with  and  bring  himself  within  the  prorisions  of  the  before- 
aentioned  section,  it  was  necessary  (among  other  things)  that  the  defendant  should  aetnally 
diliTer  np  the  lease  or  agreement  for  a  lease  to  the  person  then  entitled  to  the  rent;  and  that  it 
wu  not  safieient  to  make  and  ezeonte  and  deliver  the  deed  of  snrronder  men^ned  In  the  said 
plea,  and  to  offer  to  deliver  snch  deed  of  surrender  to  the  plaintifi,  mad  to  offer  to  deliver  n|i 
poisessioa  of  the  premises  to  the  plaintiflfs." 


878  COLLES  v.  BVANSON.    T.  V.  1866. 

ZS),  8  N.  &  p.  890,  it  was  held  that  an  offer  to  deliver  up  possession 
of  the  premises,  in  the  case  of  a  parol  demise,  was  a  sufficient  com- 
*8791  P^^^°^  ^^^^  ^^^  ^corresponding  section  (76)  of  the  6  G.  4, 

J  c.  16.  Two  subsequent  cases,  nowever,  have  thrown  consid- 
erable doubt  upon  the  accuracy  of  that  decision.  But  there  is  a 
marked  distinction  between  the  case  of  an  unwritten  and  a  written 
demise.  In  the  former  case,  unless  the  bankrupt  can  release  himself 
by  abandoning  possession  of  the  premises,  he  cannot  discharge  him- 
self at  all :  but,  at  all  events,  Slack  v.  Sharpe  does  not  warrant  the 
notion,  that,  Where  there  is  a  deed  in  existence,  as  here,  anything 
short  of  an  absolute  compliance  with  the  statute  will  do.  In  Briggs 
V.  Sowry,  8  M.  &  W.  729,  789,  Parke,  B.,  intimates  that,  but  for  the 
case  of  Slack  v.  Sharpe,  he  would  have  been  of  opinion  that  the  case 
of  an  occupation  under  a  parol  demise  did  not  fall  within  the  statute, 
but,  that,  after  the  decision  of  the  C!ourt  of  Queen's  Bench  in  that 
case,  he  should  be  unwilling  so  to  decide,  without  taking  more  time 
to  consider  the  point :  and  Alderson,  B.,  said  that  he  felt  himself 
bound  by  the  authority  of  that  case,  although  he  did  not  entirely 
concur  in  the  reasons  assigned  by  the  court  for  their  judgment.  In 
Maples,  app.,  Pepper,  resp.,  18  0.  B.  177  (E.  0.  L.  R.  vol.  86),  the 
tenant  of  premises  (under  a  demise  from  year  to  year)  was  permitted 
by  the  landlord  to  make  a  communication  through  the  party-wall  to 
an  adjoining  house,  and  to  make  other  alterations,  upon  condition 
that  he  should  at  the  termination  of  his  tenancv  restore  the  premises 
to  their  original  state.  Some  years  afterwards,  the  tenant  became 
bankrupt,  and,  shortly  after  his  bankruptcy,  the  assignees  declining 
to  take  the  premises,  gave  notice  to  the  landlord  that  he  would  deliver 
up  possession  of  the  premises  to  him  under  s.  145  of  the  Bankrupt 
Law  Consolidation  Act,  1849 :  and  it  was  held  by  this  court  that  the 
condition  or  agreement  above  specified,  to  restore  the  premises  to 
*S801  ^^^^  previous  state,  was  not  a  condition  *or  agreement  within 

^  that  section.  Crowder,  J.,  in  giving  judgment,  said:  "But 
for  the  case  of  Slack  t;.  Sharpe,  and  those  cases  which  have  followed 
it,  I  must  own  I  should  have  thought  the  condition,  to  satisfy  that 
section,  must  be  in  some  written  document :  but,  at  all  events,  it  most 
be  in  the  lease  or  agreement."  In  Manning  v.  Flight,  8  B.  &  Ad.  211 
(E.  C.  L.  B.  vol.  24),  in  covenant  for  rent,  the  aefendants  pleaded, 
that,  before  the  rent  became  due,  the  defendants  by  deed  assigned  all 
their  interest  in  the  demised  premises  to  one  Barnard,  subject  to  the 
payment  of  the  rent  and  performance  of  the  covenants  contained  in 
the  lease;  and  that  Barnard  by  the  assignment  covenanted  to  pay 
the  rent  and  perform  the  covenants  contained  in  the  lease ;  that  the 
defendants  delivered  the  lease  to  Barnard,  and  he  accepted  the  same, 
and  entered  on  the  premises  by  virtue  of  the  assignment :  the  plea 
then  went  on  to  state  that  Barnard  became  bankrupt,  and  that  the 
arrears  of  rent  accrued  after  the  date  of  the  commission ;  that  the 
assignees  declined  the  lease ;  and  that  the  bankrupt,  within  fourteen 
days  after  notice  of  that  fact,  delivered  up  such  lease  to  the  plainti£&, 
the  devisees  of  the  reversion.  It  was  held  that  this  was  a  bad  plea, 
inasmuch  as  the  statute  did  not  put  an  end  to  the  lease,  but  merely 
discharged  the  bankrupt  from  any  subsequent  payment  of  the  rent 
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or  observance  of  tbe  covenants.    There  can  be  no  reason  why  the 
section  shoald  be  extended  beyond  its  language. 

Ooleridge,  Q.  C,  contr^a) — The  question  is,  whether,  *in  order  r«Qoi 
to  satisfy  the  requirements  of  the  145th  section  of  the  Bank-  '• 
rapt  Law  Consolidation  Act,  1849,  the  actual  paper  or  parchment 
most  be  delivered  up.  Slack  v.  Sharpe  shows  that  an  offer  to  deliver 
up  possession  of  the  premises  is  enough  where  the  premises  are  held 
by  parol :  and  that  case  is  an  authority  binding  upon  this  court.  A 
sarrender  by  act  and  operation  of  law  puts  an  end  to  the  demise,  and 
extinguishes  all  rights  under  the  lease,  if  the  premises  are  held  under 
a  lease :  see  Grimman  v.  Legge,  8  B.  &  C.  324  (E.  G.  L.  B.  vol.  15),  2 
M.  &  B.  438,  and  many  other  cases.  [Bylss,  J. — There  is  no  doubt 
about  that.]  The  delivery  up  of  the  lease,  and  possession  of  the  pre- 
mises with  it,  clearly  operates  as  a  surrender  by  act  and  operation  of 
law:  see  Lyon  v.  Beed,  18  M.  &  W.  285,  and  the  cases  referred  to  in 
the  notes  to  Doe  v.  Oliver,  and  the  Duchess  of  Kingston's  Case,  in  2 
Smith's  Leading  Cases,  5th  edit  714  et  seq.  Suppose  the  lease  assign- 
ed to  a  person  who  had  gone  to  Australia  with  it.  It  would  be  impos* 
sible  in  that  case  to  deliver  up  the  parchment.  But,  would  not  a 
surrender  by  act  and  operation  of  law,  and  a  delivery  up  or  an  offer 
to  deliver  up  possession  of  the  premises,  be  enough  to  satisfy  the 
words  of  the  145th  section  7  [Byles,  J. — The  plea  alleges  the  exe- 
cution of  a  deed  of  surrender,  a  tender  of  the  deed,  and  an  offer  to 
deliver  up  the  possession  of  the  premises.]  Yes.  The  whole  legal 
right  is  extinguished  by  what  has  been  done.  What  more  can  be 
necessary  7  Suppose  the  defendant  had  delivered  up  the  lease,  but 
not  the  actual  possession  of  the  premises, — would  that  be  a  sufScient 
compliance  with  the  act  7  It  is  submitted  that  it  would  not,  and  yet 
tbe  ux>rd8  of  the  section  would  be  satisfied.  The  Words,  therefore, 
tre  not  to  be  looked  at,  but  the  ^general  scope  and  object  of  pooo 
the  enactment.  The  plea  shows  that  the  defendant  has,  as  far  ^ 
as  he  could  do  so,  complied  with  all  the  substantial  requisites  of  the 
statute.  The  surrender  operates  an  extinguishment  of  the  defendant's 
legal  estate.  [Bylbs,  J. — Only  if  it  is  accepted.  Willbs,  J. — Slack 
V,  Sharpe  shows  that  there  may  be  a  compliance  with  the  statute  cy 
pres.  This  plea,  however,  does  not  allege  facts  which  amount  to  a 
compliance  cy  pres.  It  is  consistent  with  all  that  is  alleged,  that  the 
defendant  is  keeping  the  lease  in  his  own  possession.  He  cannot  five 
up  a  lease  which  he  has  assigned.  And  the  plea  cannot  be  helped  by 
an  amendment.]  It  is  submitted  that  enough  is  shown  to  constitute 
a  defence. 

WiLLKS,  J. — This  is  an  action  by  the  lessors  aminst  the  lessee  for 
breaches  of  covenants  in  a  lease  under  seal,  to  which  there  is  a  plea 
professedly  founded  upon  the  145th  section  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  IS  Yict.  c.  106,  stating  that  the  lessee  (the 
defendant)  had  become  bankrupt,  that  the  assignees  declined  to  take 

(•)  The  pointt  mtrked  for  argument  on  the  part  of  the  defendant  were  ai  foUows :— > 
*'That  it  appears  on  the  faee  of  the  plea  that  the  plaintiffs  ooald  hare  had  both  a  surrender 

•ad  letaal  possession  of  the  premises,  and  all  the  defendant's  interest  therein ; 
**2,  That  deliTering  a  deed  of  surrender  of  the  whole  of  the  defendant's  Interest,  oovpled 

with  a  deliTerj  of  possession,  was  eqnlTalent  to  a  deUreiy  np  of  the  leasee  within  the  meaning 

•fthestatnta." 
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to  the  lease,  and  that,  within  fourteen  days  after  he  had  nctioe  that  the 
assignees  so  declined  to  take  the  lease,  ne  executed  a  deed  of  surren- 
der of  the  demised  premises  to  the  lessors,  and  tendered  the  deed  to 
them,  and  offered  to  deliver  up  to  them  the  possession  of  the  premises. 
Inhere  is  no  statement  that  the  deed  was  lost  or  destroyed,  or  that  any 
circumstances  existed  which  prevented  the  bankrupt  from  giving  up 
the  lease  to  the  lessors ;  and  on  that  ground  the  plea  appears  to  me 
to  be  bad,  because  the  clause  of  the  statute  in  question,  dealing  appa* 
rently  with  the  case  of  a  lease  or  agreement  for  a  lease,  which  seems 
to  imply  the  creation  of  the  relation  of  landlord  and  tenant  by  a 
document  in  writing,  gives  a  discharge  to  the  bankrupt  on  his  giving 
^oQQi  up  the  lease  or  agreement  *in  writing.  If  that  section  requires 
-I  a  literal  compliance,  and  only  extends  to  a  lease  in  writing,  it 
is  clear  that  the  bankrupt  is  not  discharged  from  his  covenants  unless 
he  hands  over  to  the  lessor  the  document  itself.  As  we  are  dealing 
with  an  exception  in  the  statute,  it  is  not  possible  for  us  to  say  that 
the  bankrupt  is  discharged  by  a  compliance  with  the  requirements  of 
the  section  cy  pres,  by  showing  the  impossibility  of  delivering  the 
lease,  and  surrendering  the  actual  interest  in  the  term.  But  the  case 
of  Slack  V.  Sharpe,  8  Ad.  &  E.  366,  S  N.  &  P.  890,  certainly  puts  a 
different  construction  upon  the  statute ;  and  I  am  far  from  saying  that 
that  case  was  not  rightly  decided.  The  Court  of  Queen's  Bench  there 
dealt  with  the  145th  section  of  the  Bankrupt  Act  of  1849  in  this 
way :  they  held  that  the  object  of  the  statute  being  to  relieve  the 
bankrupt  from  his  debts  and  engagements,  they  would  give  effect  to 
such  paramount  intention  where  the  interest  was  created  by  parol,  by 
saying  that  the  statute  was  complied  with  by  the  bankrupt's  giving 
up  the  estate  created,  and  the  lease  or  agreement,  if  any,  and  that, 
where  there  was  no  lease  or  agreement  in  writing,  the  bankrupt  might 
discharge  himself  by  giving  up  the  possession  of  the  subject-matter 
of  the  demise.  It  has  been  urged  on  the  part  of  the  defendant  here 
that  we  ought  to  act  upon  the  authority  of  that  case,  and  give  judg- 
ment in  favour  of  the  plea,  because  he  has  complied  with  the  statute 
as  far  as  he  could,  by  executing  a  deed  of  surrender  of  the  demised 
premises,  and  offering  to  deliver  up  the  possession  to  the  lessors 
But,  in  order  to  complete  that  defence  founded  upon  the  statute,  as 
explained  by  the  case  of  Slack  v.  Sharpe,  the  defendant  should  have 
gone  on  and  shown  that  there  was  no  lease  or  agreement  in  writing 
so  that  the  statute  could  be  literally  complied  with,  as  well  as  a  sur- 

*S841  ^^^^^^  ^^^  ^^^^  ^^  ^^®  surrender.    Here  the  plea  *show8  the 
■J  latter,  but  not  the  former.    The  plea,  therefore,  fails,  for  not 
showing  the  impossibility  of  a  strict  and  literal  compliance  wiUi  the 
statute,  by  delivering  up  the  lease. 
The  rest  of  the  court  concurring, 

Judgment  for  the  defendant 
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WILLIAM  PEARSON,  Appellant;  JESSE  TAZEWELL, 

Respondent.    Jwnt  24. 

By  %  loeal  tarnpike  aot  (S  G.  4,  e.  Izt.),  the  followiog  tolli  (amongf t  othert)  wert  impoied,-- 

*'  1.  For  eTory  hone,  Ac,  drawing  mny  ooaeh,  baroaobe,  sociable,  berlin,  obariot,  landsa, 
•baiM,  calaab,  ebair,  phaeton,  eararan,  taxed-cart,  hearse,  litter,  or  other  sach  light  carriage 
(cMcpl  tto^e-eeaeftM),  a  snm  not  ezeeeding  i^  : 

**%,  For  every  hone,  Ae.,  drawing  any  stage-ooach  lieeneed  to  earry  i)i  the  whole,  inrid# 
ud  oataide,  not  more  than  nine  passengers,  a  sum  not  ezeeeding  4^. ; 

**  3.  For  every  horse,  Ac,  drawing  any  tra^e-eoaeA  licensed  to  carry  in  the  whole,  inside  and 
Mtiide,  more  than  nine,  and  not  ezeeeding  sixteen  passengers,  a  snm  not  exceeding  M. : 

**K,  last  vivtj  horsey  Ac,  drawing  any  •la^e-eoacA  licensed  to  carry  in  the  whole,  inside  and 
OBtiide,  more  than  sixteen  pasaongeri,  a  snm  not  exceeding  8^ : 

"5.  For  OTery  hone,  Ac,  drawing  any  oararan,  tilted-wagon,  tilted-oart,  or  other  earriag«< 
employed  in  carrying  passengers  for  a  fare,  a  sum  not  exceeding  A\d, 

^11.  For  erery  aiag^-^oatk  or  other  public  carriage  having  more  passengers  than  the  same 
ii  Itceased  to  carry,  or  having  a  greater  weight  of  luggage  upon  the  top  of  the  same  than  if 
tathorised  by  law,  or  having  paaaengera  riding  vpon  the  top  of  such  luggage,"  double  the  usual' 
toll 

A  isbsequent  clause  provided  that  no  peraon  should  pay  toll  more  than  once  in  any  one  day 
ibr  passing  and  repaasing  with  the  same  horse  or  horses :  and  s.  40  provided  thet  the  tollf 
ihoDld  be  payable  for  or  in  respect  of  all  •fa^e>eoaeAc«  and  other  such  public  carriages  lieen§td 
dr  Ml  Uematdf  for  every  time  of  passing  and  repassing  through  the  same  turnpike  on  the  same 
day." 

A.,  a  carrier,  travelled  to  and  from  Asheott  and  Bridgewater  three  times  a  week  with  a  light 
eorered  spring  van  on  four  wheels,  drawn  by  one  horse  (for  which  he  paid  duty  under  the  16 
A  17  Vict  c.  90,  sched.  D),  which  did  not  travel  more  than  four  miles  an  hour,  and  which  waf 
priacipally  and  bon&  fide  used  for  the  carrying  of  goods  and  merchandise,  but  occasionally 
tlso  for  conveying  passengen  for  a  fhre,  never  more  than  six : — Held,  that  he  was  not  liable^ 
uder  s.  40  of  the  local  act,  to  return-toll. 

At  a  petty  session  holden  for  the  borough  of  Bridgewater,  in  the 
county  of  Somerset,  on  Monday,  the  24th  of  April,  1866,  before,  &c^ 
an  information  preferred  by  *  Jesse  Tazewell  (hereinafter  called  r»Qor 
the  respondent)  against  William  Pearson  (hereinafter  called  the  '- 
appellant),  under  s.  55  of  the  3  O.  4,  c.  126,  the  General  Turnpike 
Act,  charging  for  tha!;  he  the  appellant  then  being  collector  of  the  tolls 
at  the  Bridgewater  Eastern  turnpike-gate  in  the  said  borough  of 
Bridgewater,  did  on  the  18th  of  April  then  instant  demand  and  take 
from  the  said  respondent  a  greater  toll,  yiz.,  4|(f.,  than  he  was  author- 
ized to  do  under  the  powers  of  any  act  of  parliament, — was  heard 
and  determined  by  the  justices,  the  appellant  being  represented  by  his 
attorney ;  and  upon  such  hearing  the  said  appellant  was  duly  con- 
victed of  the  said  offence;  and  the  justices  adjudged  him  to  pay  the 
sum  of  4ld.,  being  the  toll  excessively  taken,  the  sum  of  2$.  Qd.^  to 
be  paid  and  applied  according  to  law,  and  also  to  pay  to  the  respond- 
eat his  costs  in  that  behalf. 

The  appellant  being  dissatisfied  with  the  decision,  the  following 
ease  was  stated,  pursuant  to  the  20  &  21  Vict.  c.  43 : — 

At  the  hearing  of  the  aforesaid  information,  it  was  proved  on  the 
part  of  the.  informant,  the  respondent  in  this  appeal^  that  he  was  a 
common  carrier,  living  at  Asbcott,  about  nine  miles  from  Bridge- 
water,  and  travelling  to  Bridgewater  and  back  three  days  in  each 
week,  with  a  light  covered  one-horse  spring  tilted- van  on  four  wheels^ 
having  two  movable  seats,  which  coula  be  put  op  or  down  as  occasion 
required,  with  a  small  entrance  in  front,  and  which  was  principally 
and.bonfi  fide  used  for  and  in  the  carrying  of  goods,  wares,  or  mer- 
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chandise,  whereby  he  sought  his  livelihood,  but  occasionally  also  used 
^n  conveying  passengers  for  hire :  and,  on  cross-examination,  he  stated 
that  the  said  tdted-van  was  capable  of  conveying  as  many  as  six  pas- 
soQgers,  but  the  average  taken  was  not  more  than  two ;  that  he  charged 

*88A1  ^  ^^^®  ^^  ^^'  ^  ^^^^  ^passenger  from  Ashcott  to  Bridgewater 
^  and  vice  versfi,  and  smaller  fares  varying  with  the  distance  for 
passengers  over  shorter  portions  of  his  route ;  that  he  did  not  travel 
more  than  four  miles  an  hour ;  that,  on  the  18th  of  April  then  instant, 
he  passed  through  Bridgewater  Eastern  gate,  kept  by  the  appellant, 
on  nis  way  to  Bridgewater  with  the  said  tilted- van  and  one  horse,  and 
produced  a  ticket  denoting  payment  of  the  toll  of  4^(2.  at  another  gate 
which  clears  the  appellant's  gate ;  that,  on  his  return  the  same  day 
with  the  same  tilted-van  and  the  same  horse,  and  having  no  passen- 
ger, the  appellant  demanded  from  him  a  back  toll  of  4|riL,  on  the 
ground  that  the  said  tilted-van  was  a  *' stage-coach  or  other  such  public 
carriage,"  within  the  meaning  of  the  proviso  in  the  local  act  herein- 
after  mentioned,  and  that  he  paid  it  under  protest ;  that  the  respond- 
ent's van  is  not  licensed  as  a  stage-coach,  but  he  pays  a  duty  of  2L  6s, 
Sd.  Mudet  Schedule  D.  of  the  16  &  17  Vict.  c.  90,  which  enacts  that 
duty  shall  be  paid  "'  For  every  carriage  used  by  any  common  carrier 
principally  and  bonfi  fide  for  and  in  the  carrying  of  goods,  wares,  or 
merchandise,  whereby  he  shall  seek  a  livelihood,  where  such  carriage 
shall  be  occasionally  only  used  in  conveying  passengers  for  hire,  and 
in  such  manner  that  the  stage-carriage  duty,  or  any  composition  for 
the  same,  shall  not  be  payable  under  any  license  by  the  commission- 
ers of  inland  revenue, — where  such  last-mentioned  carriage  shall  have 
four  wheels,  2t  6«.  8i" 

The  tolls  imposed  by  the  local  turnpike-act,  8  G-.  4,  a  Ixv.  s.  S4^  are 
as  follows: — 

'*  1.  For  every  horse  or  other  beast  drawing  any  coach,  barouche, 
sociable,  berlin,  chariot,  landau,  chaise,  calash,  chair,  phaeton,  caravan, 
taxed-cart,  hearse,  litter,  or  other  such  light  carriage  {except  stage- 
coaches),  a  sum  not  exceeding  the  sum  of  4|(i. : 
*8871  *"^'  ^^^  every  horse  or  other  beast  drawing  any  etage'Coach 
^  licensed  to  carry  in  the  whole,  inside  and  outside,  not  more 
than  nine  passengers,  a  sum  not  exceeding  the  sum  of  ^\(L : 

''  8.  For  every  horse  or  other  beast  drawing  any  stage-coach  licensed 
to  carry  in  the  whole,  inside  and  outside,  more  than  nine,  and  not 
exceeding  sixteen  passengers,  a  sum  not  exceeding  the  sum  of  6dL: 

''  4.  For  %YeTj  horse  or  other  beast  drawing  any  stage-coach  licensed 
to  carry  in  the  whole,  inside  and  outside,  more  than  sixteen  passen- 
gers, a  'sum  not  exceeding  the  sum  of  Sd : 

**  5.  For  every  horse  or  other  beast  drawing  any  caravan,  tilted- 
^  wagon,  tilted -cart,  or  other  carriage  employed  in  carrying  passengers 
for  a  &re,  a  sum  not  exceeding  the  sum  of  4t\iL : 

''  11.  For  evQry  stage-coach  or  other  public  carriage,  having  more 
passengers  than  the  same  is  licensed  to  carry,  or  having  a  greater 
weight  of  luggage  upon  the  top  of  the  same  than  is  authorized  by 
law,  or  having  passengers  riding  upon  the  top  of  such  luggage,  doable 
the  toll  otherwise  chargeable  upon  the  horses  drawing  such  coach  or 
other  carriage." 

By  the  S9th  section  it  is  provided  "  that  no  person  shall  be  subject 
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to  the  payment  of  toll  more  than  onoe  in  any  one  day  for  passing  and 
repassing  with  the  same  horse  or  horses  through  the  same  turnpike, 
except  as  hereinafter  mentioned,  such  person  or  persons  producing  a 
note  or  ticket  denoting  the  payment  of  such  toll,  and  which  note  or 
ticket  the  collectors  of  the  tolls  are  hereby  required  t6  deliver  gratis 
on  payment  of  the  tolls  as  hereinafter  mentioned." 

By  the  40th  section  it  is  enacted  as  follows : — "  Provided,  neverthe- 
less^  and  be  it  further  enacted,  that  the  tolls  shall  be  payable  for  or  in 
respect  of  all  atage-coaches  and  other  9uch  publio  carriages,  licensed  or 
not  licensed,  for  every  time  of  passing  and  repassing  through  r»Qoo 
the  same  turnpike  on  the  same  day ;  and  that  the  said  tolls  '- 
shall  be  payable  for  or  in  respect  of  all  post-chaises  and  other  car- 
riages travelling  for  hire,  for  passing  and  repassing  through  the  same 
turnpike  on  the  same  day,  upon  every  time  of  a  new  hiring  of  such 
post-chaises  or  carriages  last  mentioned,  on  a  ticket  being  produced 
denoting  a  new  hiring." 

It  was  contended  on  the  part  of  the  defendant,  the  appellant  in  the 
present  appeal,  that  the  bacK  toll  was  legally  chargeable,  on  the  ground 
that  the  40th  section  of  the  local  act  must  be  held  to  refer  to  the  tolls 
imposed  by  the  2d,  8d,  4th,  and  6th  paragraphs  of  the  84th  section, 
ana  not  to  the  2d,  Sd,  and  4th  only,  inasmuch  as  those  three  para- 
graphs contemplated  only  the  case  of  carriages  licensed  to  carry  pas- 
sengers :  and  that,  to  confine  the  liability  to  back  toll  to  such  carriages 
only,  would  render  the  words  '•  licensed  or  not  licensed  "  meaningless. 

The  appellant  further  contended  that  the  respondent's  carriage  came 
clearly  within  the  6th  paragraph  of  the  84tn  section,  as  a  carriage 
employed  in  carrying  passengers  for  a  fare :  and  relied  on  the  case  of 
Eatwell,  app.,  Richmond,  resp.,  18  C.  B.  N.  S.  864  (E.  C.  L.  B.  vol. 
114),  as  an  authority  that  the  tolls  were  chargeable  upon  that  which 
is  the  habit  of  the  carriage ;  and  that,  as  this  was  a  carriage  running 
regularly  at  stated  times,  not  only  for  goods,  but  also  for  the  convey- 
ance of  passengers  for  a  fare,  it  was  immaterial  whether  on  any  par- 
ticular occasion  there  chanced  to  be  a  passenger  in  the  carriage  at  the 
time  of  its  passing  through  the  gate,  provided  it  was  in  fact  perform- 
ing one  of  Its  regular  journeys. 

It  was  also  contended,  that  the  part  of  the  40th  section  referring  to 
post-chaises,  which  were  only  to  be  liable  to  toll  upon  a  fresh  hiring, 
supported  the  same  *view ;  and  that  the  40th  section  did  not  r^gog 
(as  nad  been  suggested)  apply  exclusively  to  the  tolls  imposed  ^ 
bj  the  11th  paragraph,  which  was  in  the  nature  of  a  penal  clause. 

The  justices  being  of  opinion  that  the  respondent's  tilted  van  was 
not  a  "  stage-coach  or  other  such  public  carriage,  licensed  or  unli- 
censed," within  the  meaning  of  the  said  40th  section  of  the  said  local 
act,  but  that  it  was  bonfi  fide  a  carrier's  cart  used  principally  for  and 
in  the  carrying  of  goods,  whereby  the  said  responaent  sought  his  live- 
lihood, and  only  occasionally  used  in  conveying  passengers  for  hire, 
and  travelling  less  than  four  miles  an  hour,  and  being  assessed  as  such 
under  the  16  and  17  Vict.  o.  90,  and  having  no  passenger  on  the  occa- 
sion in  question,  was  not  liable  to  pay  back  toll,  but  was  entitled  to 
return  free  on  the  same  dav  with  the  same  horse,  under  the  89th  sec- 
tion of  the  local  act;  and  that  the  assessment  of  the  respondent's 
tilted-van  under  the  16  &  17  Vict.  o.  90,  and  the  restriotiou  of  travel 
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to  foar  miles  an  hour  by  the  Stage-Coach  Act,  prevented  it  frombeinff 
classed  as  a  stage-coach  or  other  such  public  carriage,  either  licensed 
or  unlicensed ;  that  the  term  "  licensed  "  applies  to  coaches  properly 
licensed  under  the  Excise  Acts,  and  the  term  '*  unlicensed  "  to  coaches 
defrauding  the  revenue  by  not  obtaining  such  license ;  whilst  in  this 
case  the  respondent  had  only  a  modified  license  to  carry  passengers 
occasionally  with  his  goods ;  and,  the  Excise  authorities  being  satis- 
fied, the  toll  collector  ought  to  be  satisfied  also:  and  that  the  double 
toll  imposed  by  the  40th  section,  being  on  the  vehicle,  must  have 
reference  to  the  11th  paragraph  of  the  34th  section ;  and  that  the  evi- 
dence given  before  them  brought  the  case  within  the  operation  of  the 
statute  S  G.  4^  c.  126,  s.  65 :  and  they  gave  their  determination  against 
the  appellant  in  the  manner  before  stated. 

^3901  *'^b^  question  of  law  arising  on  the  above  statement  there- 
^  fore  isy — was  the  respondent  liable  or  not  to  pay  a  second  or 
back  toll  in  respect  of  his  tilted-van  with  the  same  horse  returning 
the  same  day  without  any  passenger,  under  the  terms  of  the  said  40th 
section  of  the  said  local  act  The  opinion  of  the  court  was  thereupon 
asked  on  the  said  question  of  law,  whether  or  not  the  justices  were 
correct  in  their  determination  as  aforesaid,  and  as  to  what  further 
should  be  done  or  ordered  by  the  said  court  in  the  premises. 

Oampbell  Forsier,  for  the  appellant,  submitted  that  the  respondent 
was  liable  to  the  return-toll  under  the  40th  section  of  the  local  act| 
even  though  he  was  not  actually  carrying  any  passenger  at  the  time 
of  returning,  the  vehicle  being  a  '*  stage-coach,"  and  its  habit  being 
to  carry  passengers  for  a  fare.  He  referred  to  Eatwell,  app.,  Bich* 
mond,  reap.,  18  C.  B.  N.  S.  384  (E.  C.  L.  B.  vol.  114^  and  Comley, 
app.,  Carpenter,  resp.,  18  C.  B.  N.  S.  397 ;  and  further  submitted  that 
the  words  ''  not  licensed,"  in  s.  40,  meant,  not  required  to  be  licensed 
under  the  Stage  Carriage  Act,  2  &  3  W.  4,  c.  120. 

No  one  appeared  on  behalf  of  the  respondent. 

Our.  adv.  vulL 

WiLLSS,  J. — ^No  counsel  appearing  for  the  respondent  in  this  case^ 
the  court  took.time  to  consider,  in  order  to  compare  the  case  of  Eat- 
well,  app.,  Bichmond,  resp.,  with  a  subsequent  case  of  Comley,  app. 
Carpenter,  resp.,  which  had  not  at  the  time  of  the  argument  of  this 
case  been  published.  In  the  former,  the  court  held,  upon  the  con- 
struction of  a  clause  in  the  local  act  (10  G.  4,  c.  ex.)  which  imposed  the 
return  toll  in  respect  of  the  horses  drawing  ''any  stage-coach,  stage- 
*39l1  ^^S^^i  *van,  or  other  stage-carriage /or  the  conveyance  of  passenr 
^  gers  for  payment,  hire,  or  reward,"  that  the  carrier's  van,  usually 
employed  in  carrying  goods^  though  occasionally  carrying  passengen 
also  for  hire,  was  not  liable  for  such  return-toll.  In  the  second  case, 
the  carrier  in  like  manner  travelled  with  a  van  in  which  he  princi- 
pally carried  goods  for  hire,  but  sometimes  passengers  also,  and  it  was 
neld  that  he  was  liable,  upon  the  words  of  a  clause  in  the  local  act  (6 
O.  4,  c.  cxliii.),  which  imposed  the  return-toll  in  respect  of  horses 
drawing  "any  stage-coach,  diligence,  van,  caravan,  or  stage- wagon, or 
other  stage-carriage  conveying  passengers  or  goods  for  pay  or  reward.** 
In  neither  of  these  cases  was  the  carrier's  vehicle  licensed  under  the 
Stage-Carriage  Act,  2  &  3  W.  4,  c.  120,  but  in  both  the  carrier  paid 
duty,  as  here,  under  the  16  k  17  Vict.  c.  90,  Sched.  D. :  and  in  each 
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ease  the  decision  turned  on  the  construction  of  the  particular  word& 
in  the  local  act.  The  present  case  arises  upon  an  act  of  parliament 
the  terms  of  which  are  neither  like  those  of  the  act  in  Eatwell,  app^ 
Sichmond,  resp.,  nor  like  those  in  Comley,  app.,  Carpenter,  resp. 
The  words  of  the  clause  imposing  the  return-toll  here  are, — "The 
tolls  shall  be  payable  for  or  m  respect  of  all  stage-coaches,  and  other 
sach  like  carriages,  licensed  or  twl  licensed,  for  every  time  of  passing 
and  repassing  through  the  same  turnpike  on  the  same  day."  It  was 
coDtended  on  the  part  of  the  appellant  that  the  words  '*  not  licensed," 
in  s.  40,  meant  not  required  to  oe  licensed  by  the  2  &  S  W.  4,  c.  120, 
and  therefore  that  this  yehicle,  which  is  one  which  does  require  a 
license,  was  chargeable  with  return-toll.  On  the  other  hand,  it  was 
urged  before  the  magistrates  that  "such  "  must  mean  of  the  same  sort 
as  stage-carriage,  that  is,  a  vehicle  the  primary  object  or  use  of  which 
was  to  carry  passengers  for  a  fare.  The  magistrates  yielded  to  the 
*Iatter  argument ;  and  it  must  be  taken  that  they  found  the  van  r^ogo 
in  question  was  not  liable  to  toll  because  its  habit  was  not  to  ^ 
cslttj  passengers  for  a  fare,  but  that  that  was  only  the  occasional  use 
of  the  vehicle.  On  this  ground  they  held  that  it  was  not  such  a  pub- 
lic carriage  as  a  stage-coach,  and  therefore  not  chargeable  with  return- 
toll.  Upon  consideration,  we  think  that  the  most  convenient  construe*- 
tion  of  the  statute,  and  that  their  decision  must  be  Affirmed. 

Bylss,  J. — ^I  am  of  the  same  opinion.  The  89th  section  enacts 
that  no  person  shall  be  subject  to  the  payment  of  toll  more  than  once 
in  any  one  day  for  passing  and  repassing  with  the  same  horse  or 
horses  through  the  same  turnpike,  except  as  thereinafter  mentioned. 
One  thing  is  plain,  that  everybody  is  exempt  from  toll,  except  he  be 
by  the  act  of  parliament  clearly  declared  liaole.  Section  40  provides 
that  the  toll  shall  be  payable  in  respect  of  all  stage-coaches  or  other 
ivch  public  carriages,  licensed  or  not  licensed,  for  every  time  of  passing 
and  repassing  through  the  same  turnpike  on  the  same  day.  The 
carriage  in  question  is  not  a  "  stage-coach."  But  it  is  a  public  car- 
riage. Is  it  such  a  public  carriage  as  a  stage-coach  ?  It  is  a  vehicle 
paying  duty  as  a  carrier's  van,  and  principally  and  bon£  fide  used  for 
and  in  the  carrying  of  goods,  wares,  and  merchandise,  but  occasion- 
ally also  used  in  conveying  passengers  for  hire.  The  licenses  required 
for  the  two  descriptions  of  vehicle  are  different  In  no  view  of  the 
case, — whether  lookinjg  at  the  ordinary  employment  of  the  vehicle,  or 
at  its  authorization, — is  this,  in  my  judgment,  such  a  public  carriage 
fts  the  return-toll  was  intended  to  be  imposed  upon. 

Decision  affirmed. 
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1.  Bj  a  eompoBitlon  deed  ooder  the  t92d  seetion  of  the  Benkraptey  Act,  1860,  the  debtor  and 
tht  defendantfl  as  hie  suretiei  Jointl j  and  leTerally  eovenanted  with  the  plaintiff  tt»  trustee  for 
lk»  creditors,  to  paj  to  him  so  maeh  as  would  auffloe  to  paj  a  eomposition  of  7«.  Oil.  in  tb« 
poand  to  all  the  creditors,  bj  three  instalments  of  U,  td,  each,  at  four,  eight,  and  twelve  monthsi 
•ad  the  deed  contained  a  proviso,  that,  "  in  case  defanlt  should  be  made  in  payment  of  any  or 
either  of  the  said  instalments,  or  in  case  before  the  said  composition  should  be  fuUj  paid  to  th« 
tnitee,  the  debtor  should  be  a<y  udieated  bankrupt,  or  make  or  attempt  to  make  anj  assignment 
¥  his  estate  for  tho  beoeftt  of  hii  enditon,  or  aay  arraagemant  with  his  eredlton  differeni  to 
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that  ftrraagemwit,  then  and  in  orcry  aneh  eafas  thoM  praieiits,  and  the  releaie,  and  arety  alhar 
olaaae  and  proTision  therein  eontained,  shonld  be  thenceforth  at  an  end  and  roid." 

In  an  action  against  the  saretiec  to  recover  tbe  second  instalment, — the  principal  debtor 
having  been  ai^ndicated  bankrupt  on  his  own  petition  : — Held,  that  the  bankraptoj  did  not 
render  the  deed  wid  as  against  the  snretieBy  bnt  Uiat  the  proviso  made  it  wnduhU,  at  the  elee- 
Uon  of  the  creditors. 

S.  By  whom  the  election  in  snch  a  ease  was  to  be  exercised, — fiuere  / 

This  was  an  action  for  breaoh  of  covenant ;  and  by  the  consent  of 
the  parties,  and  by  a  judge's  order,  according  to  the  Common  Law 
Procedure  Act,  1862,  the  following  case  was  stated  for  the  opinion  of 
the  court,  without  any  pleadings: — 

Thomas  Hatcbard  Palmer,  being  indebted  to  divers  persons  in 
divers  sums  of  money,  an  indenture  made  between  him  the  said 
Thomas  Hatchard  Palmer  of  the  first  part,  the  defendants  of  the  sec- 
ond part,  the  plaintiff  of  the  third  part,  and  the  creditors  of  the  said 
Thomas  Hatchard  Palmer  of  the  fourth  part,  was  executed  as  their 
deed  by  the  said  Thomas  Hatchard  Palmer  and  by  the  defend- 
ants, and  by  the  requisite  number  of  creditors  within  the  Bankruptcy 
Act.    The  following  is  a  copy  of  the  indenture : — 

"  This  indenture  made  the  8th  of  June,  1864,  Between  Thomas 
Hatchard  Palmer,  of,  &c.,  of  the  first  part,  George  Josiah  Palmer,  of| 
&c.,  George  Josiah  Palmer  the  younger,  of,  &c.,  Charles  Henry  James, 
of,  &c.,  and  the  Bev.  S.  W.  Maugen,  of,  &c.,  of  the  second  part,  and 
William  Hughes,  of,  &c.,  of  the  third  part,  and  the  several  persons, 
companies,  and  partnership  firms  who  are  creditors  of  the  said  Thomas 
Hatchard  Palmer  (hereinafter  called  '*the  said  creditors"),  of  the 
fourth  part :  Whereas,  the  said  T.  H.  Palmer,  being  indebted  to  divers 
*S941  P®^^^^  ^^  divers  sums  of  money  *which  he  is  unable  to  pay 
^  in  full,  has  proposed  to  the  said  creditors  to  pay  to  them  respect- 
ively a  composition  of  7^.  6c{.  in  the  pound  upon  the  amount  and  in 
full  discharge  of  their  respective  debts,  such  composition  to  be  paid  to 
the  said  William  Hughes  as  a  trustee  on  behalf  of  the  said  creditors, 
in  three  equal  instalments  of  2«.  6d  elush,  in  manner  following,  that 
is  to  say,  the  first  instalment  to  be  paid  at  or  before  the  expiration  of 
four  calendar  months  after  the  registration  of  the  deed  to  be  prepared 
to  carry  out  the  said  proposal  under  the  192d  section  of  the  Bank- 
ruptcy Act,  1861 ;  the  second  instalment  to  be  paid  at  or  before  tbe 
expiration  of  eight  calendar  months  after  the  registration  of  the  said 
deed ;  and  the  third  instalment  to  be  paid  at  or  before  the  expiration 
of  twelve  calendar  months  from  the  registration  of  the  said  deed,-^ 
the  payment  of  such  instalments  to  be  secured  by  the  said  parties 
hereto  of  the  second  part  as  sureties  for  the  said  T.  H.  Palmer :  And 
whereas,  in  order  to  carry  out  the  said  proposal,  the  several  parties 
hereto  have  agreed  to  execute  these  presents  with  such  covenants  and 
clauses  as  are  hereinafter  contained :  Now,  this  indenture  witnesseth, 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  tbe 
premises,  they  the  said  parties  hereto  of  the  first  and  second  parts)  do 
and  each  and  every  of  them  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  jointly  and  severally  covenant  and  agree  to 
and  with  the  said  William  Hughes,  his  executors  and  administrators^ 
that  they,  or  some  of  them,  their  or  some  or  one  of  their  executors  or 
administrators,  shall  and  will  pay  unto  the  said  William  Hughes,  his 
executors  or  administrators^  the  sums  hereinafter  mentioned,  at  the 
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times  hereinafter  stated,  that  is  to  say,  such  a  sum  of  money  as  will  bb 
safficient  to  pay  all  the  creditors  of  the  said  T.  H.  Palmer  the  sum  of 
2^.  6(i  in  the  pound  *on  the  respective  amounts  of  their  said  r^ggs 
debts  at  or  before  the  expiration  of  four  calendar  months  after  ^ 
the  date  of  the  said  registration  of  these  presents,  and  the  like  sum  at 
or  before  the  expiration  of  eight  calendar  months  after  the  said  regis- 
tration of  these  presents,  and  the  like  sum  at  or  before  the  expiration 
of  twelve  calen^ur  months  after  the  said  registration  of  these  presents : 
And  this  indenture  further  witnesseth,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  several  parties  hereto,  that  the  said 
William  Hughes  shall  stand  possessed  of  the  said  sums  of  money  so 
to  be  paid  into  his  hands  as  aforesaid,  upon  trust  from  time  to  time, 
and  as  and  when  the  same  shall  be  received  by  hiip,  to  apply  and  dis- 
tribute the  same  in  payment  to  himself  and  the  rest  of  the  said  credit- 
ors respectively  of  the  said  instalments  of  the  said  composition :  And 
this  indenture  further  witnesseth,  that,  in  further  pursuance^  of  the 
said  agreement,  and  in  consideration  of  the  premises,  the  said  creditors 
do  hereby  severally,  for  themselves  and  their  respective  heirs,  execu- 
tors, administrators,  and  successors,  release  and  discharge  the  said  T. 
H.  Palmer,  his  executors  and  administrators,  and  his  estate  and  effects, 
from  the  debts,  clain^s,  and  demands  of  the  said  creditors  respectively, 
and  froti  all  actions,  suits,  or  other  proceedings  for  or  in  respect  of 
such  debts,  claims,  and  demands,  or  any  of  them :  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that,  although,  as  between  the 
said  T.  H.  Palmer  and  the  said  parties  hereto  of  the  second  part,  they 
the  said  parties  hereto  of  the  second  part  are  sureties  only  for  the 
payment  of  the  said  composition,  nevertheless,  as  between  them  the 
said  parties  hereto  of  the  second  part  and  the  said  creditors,  they  the 
said  parties  hereto  of  the  second  part  shall  be  deemed  and  taken  to  be 
principal  debtors,  so  that  they  the  said  parties  hereto  of  the  second 

Ert  *shall  not  be  discharged  from  their,  either  or  any  of  their  r*3Qg 
bility  by  reason  of  time  being  given  to,  or  any  arrangement  *- 
being  made  with,  the  said  T.  H.  Palmer,  without  the  consent  of  them 
the  said  parties  hereto  of  the  second  part,  or  by  reason  of  any  other 
oircumstance  which  would  or  might  have  the  effect  of  discharging 
thera,  any  or  either  of  them,  if  they  were  sureties  only :  Providea 
always,  and  it  is  hereby  agreed  and  declared  that  these  presents  shall 
not  in  any  way  prejudice  or  affect  the  rights  or  remedies  of  any  of  the 
said  creditors  against  any  surety  or  sureties,  or  any  person  or  persons 
other  than  the  said  T.  H.  Palmer,  his  heirs,  executors,  and  adminis- 
trators, nor  shall  these  presents  in  anywise  prejudice  or  affect  any 
security  which  any  of  the  said  creditors  may  have  or  claim  for  his 
debt:  but,  nevertheless,  if  such  security  shall  be  enforceable  against 
the  said  T.  H.  Palmer  or  his  estate  or  e&ects,  then  and  in  that  case 
Bach  creditor  (unless  bo  shall  consent  to  abandon  his  said  security) 
shall  be  entitled  to  receive  the  said  compensation  upon  so  much  only 
of  his  said  Secured  debt  as  may  remain  after  such  security  shall  have 
been  realized,  or  atter  credit  shall  have  been  given  for  the  full  value 
thereof,  such  value  to  be  fairly  agreed  upon  between  such  secured 
creditor  and  the  said  T.  H.  Palmer,  or  in  case  of  dispute  to  be  ascer- 
tained by  two  impartial  valuers,  one  to  be  chosen  by  such  secured 
creditor  and  the  other  by  the  said  T.  H.  Palmer,  or  an  umpire  to  be 
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nam^  by  such  valaers  before  proceeding  to  tbe  yaloation:  Provided 
always,  and  it  is  hereby  agreed  and  declared,  that,  in  case  default  shall 
be  made  in  payment  o£  any  or  either  of  the  said  instalments  of  the 
said  composition,  or  any  part  thereof,  or  in  case,  before  the  said  com- 
position shall  be  fully  paid  to  the  said  William  Hughes  as  aforesaid» 
the  said  T.  H.  Palmer  shall  be  adjudicated  bankrupt,  or  make  or 
*8d71  ^^^®™P^  ^  make  any  assignment  *of  his  estate  for  the  benefit 
-^  of  his  creditors,  or  any  arrangement  with  his  creditors  difterent 
to  this  present  arrangement,  then  and  in  any  such  cases  these  preaentai, 
and  the  release,  and  every  other  clause  and  provision  herein  contained, 
shall  be  henceforth  at  an  end  and  void  (but  without  prejudice  to  any 
act  which  may  have  been  done  by  the  said  trustee  under  these 
presents) ;  and  the  said  creditors  shall  thenceforth  be  at  liberty  to  sue 
for  or  prove  for  the  full  amount  of  their  respective  debts,  less  the 
amount  which  may  have  been  received  by  them  on  account  thereof 
under  these  presents  or  otherwise:  And  it  is  hereby  lastly  agreed  and 
declared  that  these  presents  are  intended  to  and  snail  so  far  as  they 
lawfully  may  operate  as  a  composition-deed  for  the  benefit  of  all  the 
creditors  of  the  said  T.  H.  Palmer  within  the  meaning  of  the  provi- 
sions of  the  192d  section  of  the  Bankruptcy  Act,  1861,  in  that  behalf. 
In  witness,"  &c.  [Here  followed  a  schedule  containing  the  names  of 
the  several  creditors,  with  the  amount  of  their  respective  debts.] 

The  said  indenture  was  within  twenty-eight  days  from  the  time  of 
its  execution  by  the  said  T.  H.  Palmer,  that  is  to  say,  on  the  6th  of 
Jul^,  1864,  registered  in  the  court  of  bankruptcy,  under  the  192d 
.section  of  the  Bankruptcy  Act,  1861.  • 

The  first  instalment  under  the  said  indenture  was  paid. 

Afterwards,  and  before  the  second  instalment  became  due,  and 
before  it  was  paid,  viz.,  on  the  27th  of  February,  1866,  the  said  T.  H. 
Palmer,  on  his  otvn  petition,  was  adjudicated  bankrupt. 

This  action  is  brought  for  non-payment  of  the  second  instalment 
according  to  the  covenant  containea  in  the  said  indenture,  the  day  for 
the  payment  of  which  elapsed  before  the  commencement  of  this  actioa 
'^8981  '^^^  ^^^  creditors  have  never,  nor  has  any  one  of  *them 
^  elected  to  treat  the  said  indenture  as  void ;  nor  have  they,  nor 
has  any  one  of  them,  sued  for  or  proved  for  the  full  amount  of  the 
unpaid  portions  of  their  or  his  debts  or  debt. 

After  the  said  adjudication,  and  before  this  action,  most  of  the 
creditors,  including  the  plaintiff,  one  of  them,  met  and  resolved  that 
they  did  not  treat  the  said  indenture  as  void,  and  that  they  held  the 
defendants  jointly  and  severally  liable  to  pay  the  balance  of  the  said 
jcomposition,  pursuant  to  the  said  covenant. 

The  following  is  a  copy  of  the  resolution,  that  is  to  say, — *'That  the 
creditors  who  executed  the  said  deed,  or  who  may  be  bound  thereby, 
in  pursuance  of  the  Bankruptcy  Act,  1861,  do  not  treat  such  deed  of 
4)omposition  as  void  against  the  sureties  parties  thereto  of  the  second 

ert;  but  that  they  hold  them  jointly  and  severally  liable  to  pay  the 
lance  of  the  composition,  pursuant  to  the  covenant  on  their  paii 
contained  in  such  deed." 

TSe  court  were  to  draw  any  conclusion  of  fact  which  they  might 
think  a  jury  ought  to  draw  from  the  premises. 

The  question  for  the  court  was,  whether  the  defendants  were  by 
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,tbe  fiicts  discharged  from  liability  on  the  GOTenant  to  pay  the  seooii4 
.of  the  said  instalments. 

If  the  court  should  answer  the  question  in  the  affirmative,  judgment 
was  to  be  entered  for  the  defendants  by  nolle  prosequi,  with  costs  of 
defence.  If  the  court  should  answer  the  question  in  the  negative^ 
judgment  was  to  be  entered  for  the  plaintifi^  for  130^.,  or  such  a  sum, 
to  be  ascertained  by  one  of  the  Masters  of  this  court,  or  in  such  otheir 
maaaer  as  the  court  might  direct,  should  be  paid  by  the  defendant  tp 
the  plaintiffs^  together  with  costs  of  this  action  and  special  case ;  and 
that  no  writ  of  error  or  other  proceedings  should  issue  or  be  takep 
hy  either  party. 

*Anstie,  for  the  plaintifr.(a) — The  proviso  in  question  is  r^Dog 
inserted  for  the  benefit  of  the  creditors.  The  defendants  are  ^ 
seeking  to  set  up  the  very  contingency  on  which  they  were  to  become 
liable  as  sureties,  viz.,  the  non-payment  of  the  instalments,  to  defeat 
the  claims  of  the  creditors  under  the  deed.  The  proviso,  it  is  sub* 
xnitted,  renders  the  deed  voidable  only  at  the  election  of  the  creditors. 
Jn  Hyde  v.  Watts,  12  M.  k  W.  254,  a  similar  question  arose  upon  an 
indenture  by  which  the  defendant  covenanted  to  pay  to  S.  and  H.,  as 
trustees  for  the  creditors,  600^  for  each  of  the  three  successive  years 
next  afber  the  1st  of  January  then  next,  and  that  he  would  forthwith 
insure  his  own  life  in  some  assurance  office  in  Loudon  or  Westminster 
in  1500/.,  and  would  continue  the  same  so  insured  during  the  said 
three  years;  with  a  proviso,  that,  in  case  of  the  defendant's  neglect 
or  refusal  to  effect  or  keep  on  foot  such  policy  of  assurance  on  his  own 
life,  then,  in  either  of  those  cases,  the  indenture  was  to  be  utterly  void  to 
aU  intents  and  purposes  whatsoever:  and  it  was  held,  that,  by  the  defend- 
ant's neglect  to  keep  alive  the  policy,  the  indenture  was  not  absolutely 
wid  as  to  all  the  parties  to  it,  but  merely  void  as  to  the  plaintiff  and 
others,  tf  they  should  ekct  to  make  it  so,  Parke,  B.,  in  delivering  the 
judgment  of  the  oourt^  says :  '^  The  material  question  in  the  cause 
was,  whether  the  deed,  iu  case  of  a  neglect  to  effect  or  keep  alive  a 
policy  on  his  own  life  for  1500/.,  was  absolutely  void  as  to  all  t^^aa 
the  ^parties,  and  incapable  of  being  confirmed,  or  only  void  as  ^ 
against  the  plaintiff,  if  he  should  so  elect.  Our  opinion  is,  that  the 
latter  is  the  true  construction,  by  reason  of  the  absurd  consequences 
which  would  follow,  if  the  defendant,  against  the  consent  of  the 
parties,  who  had  all  an  interest  in  the  continuance  of  the  indenture, 
and  to  whom  it  gave  benefit  as  well  as  to  the  defendant,  could  avail 
himself  of  his  own  wrong,  and  absolve  himself  and  the  trustees  from 
liability  on  their  respective  covenants.''  There,  as  here,  the  proviso 
was  introduced  for  the  benefit  of  the  persons  with  whom  the  covenant 
was  entered  into,  and  they  only  could  take  advantage  of  a  breach. 
In  Doe  d.  Bryan  v.  Bancks,  4  B.  &  Aid.  401  (£.  G.  L.  B.  vol.  6),  a 
lease  of  coal-mines  reserved  a  royalty  rent  for  every  ton  of  coals 
raised,  and  contained  a  proviso  that  the  lease  should  be  void  to  all 
intents  and  purposes  if  tne  tenant  should  cease  working  at  any  time 

(a)  The  poinU  marked  for  argnment  on  the  part  of  the  plaintiff  were  as  follows : — 

"  1.  That  upon  the  tme  eonstruetioo  of  the  proTiso  in  the  deed  set  forth  in  the  special  eaie^ 

ths  deed  was  Toidable  merelj  at  the  election  of  the  creditors,  and  not  Toid  upon  the  happening 

•f  any  of  the  CTonts  therein  mentioned  and  eontemplated : 
"  2.  That  such  proTiso  was  inserted  in  the  said  deed  for  the  beneiit  of  the  creditors." 
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named  bysncli  yaluers  before  proceeding  to  tbe  valuation:  Provided 
always,  and  it  is  hereby  agreed  and  declared,  that,  in  case  default  shall 
be  made  in  payment  o£  any  or  either  of  the  said  instalments  of  the 
said  composition,  or  any  part  thereof,  or  in  case,  before  the  said  com* 
position  shall  be  fully  paid  to  the  said  William  Hughes  as  aforesai4 
the  said  T.  H.  Palmer  shall  be  adjudicated  bankrupt,  or  make  or 
*3d71  ^^^^"'^P^  ^  make  any  assignment  *of  his  estate  for  the  benefit 
-^  of  his  creditors,  or  any  arrangement  with  his  creditors  difterent 
to  this  present  arrangement,  then  and  in  any  such  cases  these  presents, 
and  the  release,  and  every  other  clause  and  provision  herein  contained^ 
shall  be  henceforth  at  an  end  and  void  (but  without  prejudice  to  any 
act  which  may  have  been  done  by  the  said  trustee  under  these 
presents) ;  and  the  said  creditors  shall  thenceforth  be  at  liberty  to  sue 
for  or  prove  for  the  full  amount  of  their  respective  debts,  less  the 
amount  which  may  have  been  received  by  them  on  account  thereof 
under  these  presents  or  otherwise:  And  it  is  herebv  lastly  agreed  and 
declared  that  these  presents  are  intended  to  and  snail  so  far  as  they 
lawfully  may  operate  as  a  composition-deed  for  the  benefit  of  all  the 
creditors  of  the  said  T.  H.  Palmer  within  the  meaning  of  the  provi- 
sions of  the  192d  section  of  the  Bankruptcy  Act,  1861,  in  that  behalf. 
In  witness,"  &c.  [Here  followed  a  schedule  containing  the  names  of 
the  several  creditors,  with  the  amount  of  their  respective  debts.] 

The  said  indenture  was  within  twenty-eight  days  from  the  time  of 
its  execution  by  the  said  T.  H.  Palmer,  that  is  to  say,  on  the  6th  of 
July,  1864,  registered  in  the  court  of  bankruptcy,  under  the  192d 
.section  of  the  Bankruptcy  Act,  1861.  * 

The  first  instalment  under  the  said  indenture  was  paid. 

Afterwards,  and  before  the  second  instalment  became  due,  and 
before  it  was  paid,  viz.,  on  the  27th  of  February,  1866,  the  said  T.  H. 
Palmer,  on  his  own  petition^  was  adjudicated  bankrupt. 

This  action  is  brought  for  non-payment  of  the  second  instalment 
according  to  the  covenant  containea  in  the  said  indenture,  the  day  for 
the  payment  of  which  elapsed  before  the  commencement  of  this  action. 
'^8981  ^^^  ^^^  creditors  have  never,  nor  has  any  one  of  *them 
-'  elected  to  treat  the  said  indenture  as  void ;  nor  have  they,  nor 
has  any  one  of  them,  sued  for  or  proved  for  the  full  amount  of  the 
unpaid  portions  of  their  or  his  debts  or  debt. 

.  After  the  said  adjudication,  and  before  this  action,  most  of  the 
creditors,  including  the  plaintiff,  one  of  them,  met  and  resolved  that 
they  did  not  treat  the  said  indenture  as  void,  and  that  they  held  the 
defendants  jointly  and  severally  liable  to  pay  the  balance  of  the  said 
jcomposition,  pursuant  to  the  said  covenant. 

The  following  is  a  copy  of  the  resolution,  that  is  to  say, — ''That  the 
creditors  who  executed  the  said  deed,  or  who  may  be  bound  thereby, 
in  pursuance  of  the  Bankruptcy  Act,  1861,  do  not  treat  such  deed  oi 
4:omposition  as  void  against  the  sureties  parties  thereto  of  the  second 
part;  but  that  they  hold  them  jointly  and  severally  liable  to  pay  the 
oalance  of  the  composition,  pursuant  to  the  covenant  on  their  paii 
contained  in  such  deed." 

T^e  court  were  to  draw  any  conclusion  of  fact  which  they  might 
chink  a  jury  ought  to  draw  from  the  premises. 

The  question  for  the  court  was,  whether  the  defendants  were  hj 
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,the  fiicts  discliarged  from  liability  on  the  Govenant  to  pay  the  secoii4 
,  of  the  said  instalments. 

If  the  court  shoald  answer  the  question  in  the  affirmative,  judgment 
was  to  be  entered  for  the  defendants  by  nolle  prosequi,  with  costs  of 
defence.  If  the  court  should  answer  the  question  in  the  negative^ 
judgment  was  to  be  entered  for  the  plaintiff,  for  130 {.,  or  such  a  sum, 
to  be  ascertained  by  one  of  the  Masters  of  this  court,  or  in  such  other 
manner  as  the  court  might  direct,  should  be  paid  by  the  defendant  Ip 
the  plaintii&^  together  with  costs  of  this  action  and  special  case ;  and 
that  no  writ  of  error  or  other  proceedings  should  issue  or  be  takep 
by  either  party. 

*Anstt€,  for  the  plaintiff.(a) — The  proviso  in  question  is  r^ggn 
inserted  for  the  benefit  of  the  creditors.  The  defendants  are  '- 
seeking  to  set  up  the  very  contingency  on  which  they  were  to  become 
liable  as  sureties,  viz.,  the  non-payment  of  the  instalments,  to  defeat 
the  claims  of  the  creditors  under  the  deed.  The  proviso,  it  is  sub- 
mitted, renders  the  deed  voidable  only  at  the  election  of  the  creditors. 
Jn  Hyde  v.  Watts,  12  M.  k  W.  254,  a  similar  question  arose  upon  an 
indenture  by  which  the  defendant  covenanted  to  pay  to  S.  and  H.,  as 
trustees  for  the  creditors,  600^  for  each  of  the  three  successive  years 
next  afber  the  Ist  of  January  then  next,  and  that  he  would  forthwith 
insure  his  own  life  in  some  assurance  office  in  Loudon  or  Westminster 
in  1500/.,  and  would  continue  the  same  so  insured  during  the  said 
three  years;  with  a  proviso,  that,  in  case  of  the  defendant's  neglect 
or  refusal  to  effect  or  keep  on  foot  such  policy  of  assurance  on  his  own 
life,  then,  in  either  of  those  cases,  the  indenture  was  to  he  utterly  void  to 
all  intents  and  purposes  xvhatsoever:  and  it  was  held,  that,  by  the  defend- 
ant's neglect  to  keep  alive  the  policy,  the  indenture  was  not  absolutely 
foid  as  to  all  the  parties  to  it,  but  merely  void  as  to  the  plaintiff  and 
others,  if  they  should  elect  to  make  it  so,  Parke,  B.,  in  delivering  the 
judgment  of  the  court;,  says :  '*  The  material  question  in  the  cause 
was,  whether  the  deed,  iu  case  of  a  neglect  to  effect  or  keep  alive  a 
policy  on  his  own  life  for  1500/.,  was  absolutely  void  as  to  all  t^^aa 
the  ^parties,  and  incapable  of  being  confirmed,  or  only  void  as  ^ 
against  the  plaintiff,  if  he  should  so  elect.  Our  opinion  is,  that  the 
latter  is  the  true  construction,  by  reason  of  the  absurd  consequences 
which  would  follow,  if  the  defendant,  against  the  consent  of  the 
parties,  who  had  all  an  interest  in  the  continuance  of  the  indenture^ 
and  to  whom  it  gave  benefit  as  well  as  to  the  defendant,  could  avail 
himself  of  his  own  wrong,  and  absolve  himself  and  the  trustees  from 
liability  on  their  respective  covenants."  There,  as  here,  the  proviso 
was  introduced  for  the  benefit  of  the  persons  with  whom  the  covenant 
was  entered  into,  and  they  only  could  take  advantage  of  a  breach. 
In  Doe  d.  Bryan  v.  Bancks,  4  B.  &  Aid.  401  (£.  G.  L.  B.  vol.  6),  a 
lease  of  coal-mines  reserved  a  royalty  rent  for  every  ton  of  coals 
raised,  and  contained  a  proviso  that  the  lease  should  be  void  to  all 
intents  and  purposes  if  tne  tenant  should  cease  working  at  any  time 

(a)  Thft  pointi  marked  for  ftrgnment  on  the  part  of  the  plaiDtiif  were  u  follows : — 

"  1.  That  upon  the  true  cooftrnetion  of  the  proriso  in  the  deed  set  forth  in  the  speoial  eaie^ 

(hs  deed  was  voidable  merelj  at  the  eleoUon  of  the  creditors,  and  not  Toid  apon  the  happening 

•f  any  of  the  events  therein  mentioned  and  contemplated : 
<*  2.  That  snch  proTiso  was  inserted  in  the  said  deed  for  the  heneiit  of  the  creditors." 
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two  years.  After  the  working  had  ceased  more  than  two  years,  tha 
lessor  received  rent :  and  it  was  held  that  a  tenancy  from  year  to  year 
was  not  thereby  created ;  for,  the  lease  was  not  absolutely  void  by  the 
cesser  to  work,  but  voidable  only  at  the  option  of  the  lessor,  and  that 
he  might  avoid  the  lease  upon  any  cesser  to  work  commencing  two 
years  before  the  day  of  the  demise  in  the  ejectment.  "  The  true  con 
struction/'  says  Bay  ley,  J.,  '*  of  the  proviso  in  this  lease,  'that  it  shall 
be  null  and  void  to  all  intents  and  purposes  upon  a  cesser  of  two 
years,'  is,  that  it  shall  be  voidable  only  at  the  option  of  the  lessor,  and 
that  it  does  not  lie  in  the  mouth  of  the  lessee,  who  has  been  guilty  of 
a  wrongful  act,  in  omitting  to  work  in  pursuance  of  his  covenant,  to 
avail  himself  of  that  wrongful  act,  and  to  insist  that  thereby  the  lease 
has  become  void  to  all  intents  and  purposes."  Boberts  c;.  Davey,  4 
B.  &  Ad.  664  (E.  C.  L.  B.  yol.  24),  is  to  the  same  effect,  the  judgment 
*iinin  being  founded  upon  Doe  d,  Bryan  v,  Bancks.  In  Amsby  v. 
*"^J  »Woodward,  6  B.  &  C.  519  (E.  0.  L.  R.  vol.  17),  9  D.  &  R  536 
(E.  C.  L.  B.  vol.  22),  a  lease  contained  a  proviso,  that,  if  the  rent 
should  be  in  arrear  for  twenty-one  days  after  demand  made,  or  if  any 
of  the  covenants  should  be  broken,  then  the  term  thereby  granted,  or 
so  much  thereof  as  should  be  then  unexpired,  should  cease,  determine, 
and  be  wholly  void,  and  it  should  be  lawful  to  and  for  the  landlord 
upon  the  demised  premises  wholly  to  re-enter,  and  the  same  to  hold 
to  his  own  use,  and  to  expel  the  lessee :  and  it  was  held  that  this,  in 
the  event  of  a  breach  of  covenant,  made  the  lease  voidable,  and  not 
void,  that  the  landlord  was  bound  to  re-enter  in  order  to  take  advan- 
tage of  the  forfeiture,  and  that  he  waived  it  by  a  subsequent  receipt 
of  rent.  Pennington  v.  Cardale,  8  Hurlst  &  N.  656,  is  an  authority 
to  the  same  effect.  It  was  there  held  that  leases  granted  by  deans 
and  chapters  for  long  terms  of  years,  not  in  conformity  with  the 
disabling  and  restraining  statutes,  are  not  void,  but  voidable  only. 

J,  Brotvn,  Q.  C,  contr&.(a)— This  is  an  action  against  the  sureties 
in  a  composition  deed,  at  the  suit  of  the  trustee :  and  the  answer  set 
up,  is,  that  the  deed  contains  a  stipulation  that,  in  case  default  should 
be  made  in  payment  of  any  or  either  of  the  instalments  of  the  com- 
position, or  any  part  thereof,  or  in  case  before  the  composition  should 
be  fully  paid  to  the  trustee,  the  debtor  should  be  adjudicated  bank- 
rupt, or  make  or  attempt  to  make  any  assignment  of  his  estate  for  the 
•4021  *^®'^®fi^  ^f  ^^^  creditors  or  any  arrangement  with  his  creditors 
-'  different  to  that  present  arrangement,  then  and  in  any  such 
cases  those  presents,  and  the  release,  and  every  other  clause  and  pro- 
vision therein  contained,  should  be  thenceforth  at  an  end  and  void. 
In  the  cases  cited,  the  party  was  setting  up  his  own  wrongful  act 
The  effect  of  a  bankruptcy  would  be,  to  take  away  from  the  sureties 
the  bankrupt's  means  of  indemnifying  them,  and  destroy  the  equality 
of  contribution  which  it  is  the  object  of  these  composition  deeds  to 
secure.  The  filing  a  petition  by  the  debtor  is  not  a  wrongful  act  It 
is  a  legal  proceeding,  and  in  many  cases  the  most  honest  thing  a  man 

(a)  The  pointi  niArked  for  argnmeDt  on  the  part  of  the  defendanti  were  m  followe : — 

**  1.  Tbet  the  bankmptoj  of  the  laid  Thomas  H.  Palmer,  ai  stated  in  the  ease^  disehaiftd 

the  defendants  from  their  corenani,  and  avoided  the  deed : 
"  2,  That  the  election  of  the  creditors  was  immaterial,  and  that  it  was  not  a  ease  of  sleetica; 

and  tha^  if  it  was,  the  whole  of  the  creditors  should  hare  Joined  in  U," 
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can  do,  as  itprevents  his  whole  estate  firom  being  swept  away  by  one 
creditor.  [Ksatino,  J. — What  operation  could  this  deed  have  against 
tbe  sureties,  if  your  argument  be  well  founded  ?]  It  would  operate 
against  them  if  the  debtor  made  default  in  payment  of  an  instalment 
at  the  day.  The  reason  why  leases  granted  by  deans  and  chapters 
for  long  terms,  and  not  in  conformity  with  the  aisabling  and  restrain- 
iDg  statutes,  are  held  to  be  voidable  only,  is,  that  the  statutes  were 
made  for  the  benefit  of  the  chapter,  and  not  for  that  of  the  lessee : 
see  The  Lincoln  College  Case,  8  Co.  Bep.  60  a.  This,  however,  is  a 
totally  different  case. 

AnsUe,  in  reply. — There  is  no  foundation  for  the  distinction  sug- 
gested  between  this  case  and  those  of  the  mining  leases.  The  proviso 
which  the  defendants  are  seeking  to  avail  themselves  of  was  evidently 
pat  in  for  the  purpose  of  protecting  the  creditors  against  the  conse- 
quences of  the  non-performance  of  tne  debtor's  covenants.  He  could 
not  be  made  a  bankrupt  by  any  of  the  creditors  parties  to  the  deed : 
they  have  released  their  debts.  If  he  were  adjudged  a  bankrupt  at 
all,  it  could  only  be  at  the  instance  of  a  new  creditor  or  upon 
*his  own  petition.  The  argument  on  the  part  of  the  defend-  r«^AQ 
ants  is  groundless,  unless  the  covenant  could  be  split;  and  '- 
for  that  there  is  no  authority. 

WiLLES,  J. — I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  tbe  plaintiff.  This  is  an  action  brought  to  recover  the  second 
instalment  of  a  composition  under  a  deed  made  between  one  T.  H. 
Palmer  of  the  first  part,  the  defendants  of  the  second  part,  the  plain- 
tiff of  the  third  part,  and  the  several  creditors  of  T.  H.  Palmer  of 
tbe  foarth  part,  by  which  T.  H.  Palmer  and  the  defendants  jointly 
and  severally  covenanted  with  the  plaintiff  to  pay  to  him  such  a 
Bom  as  would  suffice  to  pay  a  composition  of  7«.  id.  in  the  pound  on 
the  amount  of  the  respective  debts  of  all  his  creditors,  by  three  instal- 
ments of  28.  6d.  each,  at  four,  eight,  and  twelve  months,  and  by  which 
the  defendants  agreed,  that,  though  they  were  sureties  only  for  the 
payment  of  the  composition,  they  should  as  between  them  and  the 
creditors  be  deemed  and  taken  to  be  principal  debtors ;  and  by  which 
deed,  in  consideration  of  that  arrangement,  the  creditors  agreed  to 
release  T.  H.  Palmer  from  their  several  debts,  claims,  and  demands, 
sabject  to  a  condition  upon  which  the  question  we  have  to  determine 
tarns,  viz.  that,  in  case  default  should  be  made  in  payment  of  any  or 
either  of  the  said  instalments  of  the  said  composition,  or  any  part 
thereof,  or  in  case,  before  the  said  composition  should  be  fully  paid 
to  (the  plaintiff)  tbe  trustee,  the  said  T.  H.  Palmer  should  be  adjudi- 
cated bankrupt,  or  make  or  attempt  to  make  any  assignment  of  his 
estate  for  the  benefit  of  his  creditors,  or  any  arrangement  with  his 
creditors  different  to  that  arrangement,  then  and  in  any  such  cases 
those  presents,  and  the  release,  and  every  other  clause  and  provision 
therein  contained,  should  be  thenceforth  at  an  end  and  void  (but 
without  prejudice  to  any  act  'which  might  have  been  done  by  r^AQA 
the  said  trustee  under  those  presents),  and  the  said  creditors  ^ 
ahould  thenceforth  be  at  liberty  to  sue  for  or  prove  for  the  full 
amount  of  their  respective  debts,  less  tbe  amount  which  might  have 
been  received  by  them  on  account  thereof,  under  those  presents  or 
otherwise.    It  appears  that  tbe  first  instalment  was  duly  paid,  and 
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•afterwards,  and  before  the  second  instalment  became  due,  T.  H. 
.Palmer  was  adjudicated  a  bankrupt  upon  bis  own  petition.  TbQ 
defendants  being  afterwards  called  upon  to  pay  the  second  instalmeoti 
the  answer  they  set  up  is,  that  the  condition  has  become  operative^ 
and  the  deed  void  as  against  them,  and  they  are  discharged  from  their 
covenant  to  pay  any  instalment  subsequently  due.  The  question  is 
whether  that  is  the  true  effect  of  the  condition.  For  the  purpose  of 
determining  that  question,  we  must  take  the  whole  of  the  proviso  into 
our  consideration,  and  ascertain  its  true  character, — whether  the 
parties  have  expressed  an  intention  that  the  deed  shall  be  absolutely 
void  as  to  all  parties  thereto  on  the  happening  of  either  of  the  events 
referred  to,  or  whether  it  is  a  condition  on  which  the  deed  is  to  become 
voidable  only  as  against  such  of  the  parties  as  may  be  guilty  of  a 
default,  and  that  the  remedies  in  favour  of  those  who  have  committed 
no  default  should  be  preserved;  according  to  the  familiar  doctrine  of 
the  power  of  re-entry  by  a  landlord  on  the  tenant,  in  which  case  the 
condition,  however  strong  the  words,  in  modern  times  at  least  has 
Always  been  construed  to  mean  that  the  lease  shall  be  void  only  on 
the  lessor  electing  to  take  advantage  of  the  forfeiture.  These  cases 
come  within  a  class  of  cases  which  are  founded  on  the  principle  of 
giving  effect  to  the  language  according  to  the  whole  scope  of  the 
instrument,  without  regard  to  particular  words  which  would  seem  to 
point  to  a  contrary  intention.  Now,  looking  at  the  whole  of  this 
*4051  *i^3^'*^i^^Q^)  i^  ^s  manifest  that  the  parties  intended  that  one  of 
-'  them  should  have  a  particular  benefit,  subject  to  its  becoming 
forfeited  on  his  making  default,  and  that  "  void "  here  means  void- 
able, as  against  the  party  who  is  in  no  default.  Many  familiar 
instances  might  be  given  to  illustrate  this  branch  of  the  law.  The 
condition  may  be  that  the  instrument  shall  become  void  on  the  doing 
of  some  indifferent  act  by  either  party,  as,  that  the  term  shall  be 
ended  upon  either  the  lessor  or  lessee  giving  six  months'  notice  to  the 
other  of  his  intention  to  put  an  end  to  it  at  the  expiration  of  the  first 
fieven  or  fourteen  years.  There,  no  wrong  is  done ;  and  it  is  obvi- 
ously the  intention  of  the  parties  that  the  term  should  come  to  aa 
end,  if  done  by  either  of  them.  Then,  put  the  case  of  a  default  in 
payment  of  rent:  the  words  of  the  proviso  in  that  case  are  mere 
verba  sonantia.  So,  of  the  covenants  to  repair,  and  to  insure,  and  so 
forth.  To  say  that  the  lease  should  become  absolutely  void  upon 
default  made  by  the  tenant,  would  involve  two  absurd  consequences, — 
one,  that  the  lease  should  be  put  an  end  to  by  the  default  of  one  of 
the  parties,  without  the  consent  of  the  other, — ^secondly,  that  it  would 
involve  the  absurdity  not  only  that  the  lessee  should  be  relieved  from 
the  future  performance  of  the  covenants,  but  also  that  the  lessor 
flhould  lose  the  benefit  of  his  remedy  for  breaches  occurring  before 
the  lease  was  so  put  an  end  to.  These  considerations  have  induced 
the  courts  to  decide  that  *'  void "  in  all  these  cases  means  voidable 
only  at  the  election  of  the  party  not  in  default.  I  may  notice,  that, 
amongst  the  terms  on  which  such  a  condition  is  to  operate,  one  is  not 
infrequently  introduced,  viz.  that,  if  the  lessee  shall  become  insolvent 
or  be  adjudicated  bankrupt,  the  lease  shall  be  void.  The  question 
has  arisen  where  the  tenant  had  been  adjudicated  bankrupt  upon 
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insufficient  materials.  As  to  tliisy  the  law  is  *not  without  r«4^A 
abundant  light.  The  present  case  gives  rise  to  a  question  ^ 
upon  another  branch  of  the  law,  upon  which  it  is  not  my  intention  to 
express  any  opinion,  viz.  that  which  deals  with  the  case  of  several 
persons  jointly  interested  having  an  election  to  put  an  end  to  the 
deed.  The  present  case  differs  from  the  case  I  put  during  the  argu* 
ment,  of  several  persons  jointly  interested  in  a  reversion ;  for,  here, 
the  defendants  have  several  interests ;  and  all  have  agreed  to  be  rep- 
resented by  the  trustee  named  in  the  deed :  I  therefore  pronounce^ 
no  opinion  as  to  what  would  amount  to  a  determination  of  the  electioa 
in  sach  a  case.  I  will  content  myself  with  referring  to  Co.  Litt.  145  a,. 
where  it  is  laid  down,  that,  when  election  is  given  to  several  per- 
sons, there  the  first  election  made  by  any  of  the  persons  shall  stand. 
I  see  no  difficulty  in  applying  that  doctrine  here.  Whether,  as  tho 
deed  is  intended  to  operate  under  the  Bankruptcy  Act,  the  statutory 
majority  ought  to  elect,  or  whether  one  creditor  may  elect  on  behalf 
of  all,  I  do  not  say.  If  there  be  a  difficulty,  the  parties  have  created 
it  for  themselves.  That  point,  however,  has  no  material  bearing  on 
the  langu£^e  now  before  us.  Having  compared  the  case  of  a  lease 
with  a  similar  condition  with  this,  I  sfaou)d  have  thought  that  enough 
to  dispose  of  the  question.  There  is,  however,  a  further  argument 
applicable  to  the  present  case.  It  is  provided  that  the  deed  is  to 
come  to  an  end  on  failure  of  the  debtor  in  payment  of  any  one  of  the 
instalments.  Having  regard  to  the  principles  laid  down  in  the  cases 
cited  by  Mr.  Anstie,  I  think  it  is  impossible  to  contend  that  the  deed 
was  void  simply  by  reason  of  such  default  on  the  part  of  the  debtor 
in  payment  of  the  second  instalment.  Applying  the  ordinary  rules 
of  construction  and  good  sense  to  this  proviso,  you  have  here  a  cove- 
nant for  making  void  the  deed  in  case  of  the  bankruptcy  of  one  of 
the  contracting  parties,  which  *in  the  case  of  a  lease  has  been  r*^/)^ 
decided  to  make  the  demise  void  only  at  the  election  of  the  '- 
lessor,  coupled  with  a  covenant  which  can  only  be  applicable  where 
the  creditors  elect  to  declare  the  deed  void.  I  would  make  this 
farther  remark.  Mr.  Brown  has  argued  that  this  condition  is  sever- 
able, and  that  there  is  a  case  within  the  condition  in  which  the  deed 
must  be  void,  without  further  election  by  the  creditors;  that  is, 
where  one  creditor  causes  the  condition  to  be  broken,  viz.  the  case  of 
Palmer,  the  debtor,  being  adjudicated  bankrupt  at  the  suit  of  a 
creditor.  That  is  open  to  two  answers.  In  the  first  place,  no  such 
event  can  arise*  so  long  as  Palmer  fulfils  the  covenants  on  his  part 
contained  in  the  deed :  and,  in  the  next  place,  if  it  could,  it  would 
onlj  be  on  a  creditor's  taking  proceedings  which  are  inconsistent  with 
the  deed.  That  argument,  therefore,  appears  to  me  to  fail  on  both 
grounds.  I  must  own  that  the  arguments  urged  on  the  part  of  the 
plaintiff  have  satisfied  me  that  the  true  construction  of  this  conditioa 
or  this  proviso,  is,  that  the  deed  is  voidable  only  at  the  election  of  the 
creditors,  and  consequently  that  our  judgment  must  be  for  the  plaintiff 
Btles,  J. — I  am  of  the  same  opinion.  There  are  cases  innumer- 
able to  show  that  "  void"  may  mean  "  voidable"  or  "  void,"  at  the 
election  of  the  party  contracted  with,  where  otherwise  the  wrongful 
act  of  the  other  party  would  put  an  end  to  the  covenant.  No  doubt, 
the  words  here  are  strong  enough  to  render  the  deed  void  in  certaia 
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events.  Bat  they  are  not  so  strong  as  were  the  words  in  Boberts  v. 
Davey,  4  B.  &  Ad.  664  (E.  C.  L.  B.  voL  24):  there  they  were  "null 
and  void  to  all  intents  and  purposes  whatsoever;"  and  the  court,  in 
regarding  the  real  intention  of  th^  parties,  did  yiolence  to  the  language 
*4081  ^^^^  ^^^  used.  It  is  past  controversy  here,  '^indeed  it  was 
^  admitted,  that  "  void"  must  mean  voidable  so  far  as  the  non 
payment  of  the  instalments  is  concerned.  The  bankrupt  and  his 
sureties  covenant  to  pay  the  instalments,  with  a  proviso,  that,  in  case 
of  default,  the  deed,  that  is,  the  release,  shall  be  void.  That  b^ond 
all  doubt  must  mean  voidable  at  the  election  of  the  creditors.  Some 
of  the  acts  contemplated  are  acts  to  which  the  debtor  may  or  may  nof 
be  a  party :  but  the  covenant  must  be  read  in  the  same  sense  in  either 
event.  The  plain  intention  of  the  parties  was,  that  the  creditord 
should  not  be  bound  by  their  release  unless  the  instalments  were  paid. 
I  think  it  is  impossible  to  read  the  word  "  void"  any  otherwise  than 
as  voidable  at  the  election  of  the  creditors. 

Keating,  J. — I  am  entirely  of  the  same  opinion.  My  two  learned 
Brothers  have  gone  so  fully  into  the  matter,  that  there  is  little  left  for 
me  to  say.  To  accede  to  the  argument  of  Mr.  Brown,  would  be  to 
defeat  that  which  was  the  evident  intention  of  the  parties. 

Judgment  for  the  plaintiff 


♦409]  *BUTTEBWOBTHr.BBOWNLOW  and  Another.  June  19. 

A.,  a  carrier  between  HnU  and  the  continent,  employed  B.  u  hii  agent  to  carry  gooda  betven 
Hnll  and  Manoh^ter,  the  oonme  of  bnaineaa  being  to  deUrer  the  gooda  to  the  oonaignee  irnne- 
diately  on  their  arriral.  C,  a  eastomer,  requested  B.  not  to  delirer  goods  consigned  to  htm, 
but  to  send  him  notice  of  their  arriTal,  and  await  hts  orders.  To  this  B.  asaented*  A,  Uimg 
ignorant  of  iht  arrangement,  A  quantity  of  cotton-waste  consigned  to  0.  firom  Lille  arrired  st 
HaU  and  was  forwarded  thence  to  Manchester  by  B. ;  but  B.  omitted  to  giro  C.  notioe  of  its 
irriTal,  and  C.  in  consequence  sustained  loss : — Held,  that  A.  was  not  responsible. 

This  was  an  action  brought  to  recover  the  sum  of  2221  8s.  6d,  the 
value  of  three  bags  of  cotton- waste  which  were  on  the  7th  of  Septem- 
ber last  delivered  by  the  plaintiff's  agent  at  Lille  to  the  defendants' 
agents  there,  for  carriage  to  and  delivery  to  the  plaintiff  at  Manchester. 

The  plaintiff  is  a  cotton-waste  dealer  at  Manchester ;  and  the 
defendants,  whose  place  of  business  is  at  Hull,  undertake  to  carry 
from  Lille  and  other  places  on  the  continent  of  Europe  to  Manchester, 
Liverpool,  and  other  places  in  the  United  Kingdom,  at  certain  through 
rates  of  carriage,  of  which  they  publish  a  tariff.  They  carry  princi- 
pally by  means  of  other  carriers,  with  whom  they  make  their  own 
arrangements ;  they  themselves,  however,  making  the  contract  of  car- 
riage with  the  customer  on  their  own  account  as  principals. 

The  plaintiff,  who  imports  considerable  quantities  of  waste  from 
Lille  and  that  part  of  tne  continent,  has  dealt  with  the  defendants 
from  time  to  time  for  some  years. 

On  the  20th  of  October,  1862,  some  time  after  he  commenced  deal- 
ing with  them,  he  wrote  them  the  following  letter : — 

"Gentlemen, — In  future,  all  goods  coming  into  your  hands  for  me 
you  will  please  consign  them  through  Messrs.  Carver  k  Co.,  Lanca- 
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Bfaire  and  Yorkshire  Bailway,  not  by  Sheffield  and  Lincolnshire  rail. 
Your  attention  will  oblige." 

The  defendants  usually  employ  a  firm  of  carriers  called  Thompson, 
McKay  k  Co.  (who  make  use  of  the  Manchester,  Sheffield,  and  Lin- 
colnshire Railway),  *to  carry  their  goods  from  Hull  to  Manches-  r^^i  a 
ter:  bat,  at  the  plaintiff's  request  contained  in  the  above  letter  '- 
(the  terms  of  Carver  &  Co.  and  Thompson,  M'Kay  &  Co.  being,  as  far 
au  the  defendants  were  concerned,  the  same),  the  defendants  afterwards 
forwarded  the  plaintiff's  goods  to  Manchester  by  Carver  &  Co.,  the 
firm  of  carriers  mentioned  in  the  said  letter,  and  who  used  the  Lan- 
Qishire  and  Yorkshire  Railway. 

It  was  proved,  that,  in  the  ordinary  course  of  business,  and  in  the 
absence  of  any  special  instructions  to  the  contrary.  Carver  k  Co.,  or 
any  other  carriers  at  Manchester,  would  immediately  on  the  arrival 
of  the  goods  at  Manchester,  and  without  any  previous  advice  of  such 
arrival,  deliver  them  at  the  warehouse  of  the  person  to  whom  they 
were  directed. 

Some  time  ago  the  plaintiff  gave  instructions  to  Messrs.  Carver  k 
Co.,  that,  when  goods  arrived  in  Manchester  directed  to  him,  they 
were  not  to  deliver  them  at  once  at  his  warehouse,  as  they  otherwise 
would  have  done  in  ordinary  course,  but  were  to  advise  him  of  their 
arrival,  and  deliver  them  only  on  receiving  a  written  or  printed  order 
from  him  to  that  effect.  These  instructions  have  been  accepted  and 
regularly  acted  on  by  Messrs.  Carver  k  Co. 

It  was  not  proved,  and  indeed  it  was  wholly  denied  by  the  defend- 
ants, that  they  ever  had  notice  of  these  instructions  by  the  plaintiff 
to  Messrs.  Carver  k  Co.,  or  of  this  his  course  of  dealing  with  them. 

In  ordinary  course,  the  three  bags  of  waste  consigned  from  Lille  on 
the  7th  of  September  would  be  shipped  to  Hull,  forwarded  from  there, 
and  arrive  at  Manchester  about  the  14th  or  15th  of  September. 

On  the  13th  of  September,  the  defendants  wrote  to  the  plaintiff  the 
following  letter,  which  he  received  on  the  14th  of  September: — 

♦"  Hull,  18th  September,  1864.       r« . . . 

"Sir, — We  beg  to  advise  of  having  forwarded  to  your  *• 
address  the  under-mentioned  goods,  per  Carver  k  Co. 

"  y i&  Manchester." 

« 

Q59Q    3  bales  waste. 

ex  Transit  from  Dnnkirk, 
"  Charges  forward. 
"  Freight  from  Lille  to  Manchester      ....         112  kills.)     n    a    k 

"  Trinity  Hoase  primase 66/10  |     "    ^    ^ 

"Disbursement  as  per  bill  of  lading 

"Duty  .        .        ,        .        , 

"Carriage 

"  Dock  <3iarges  for  landing,  wharfage,  weighing,  and  delivering 

"  Cooperage,  examining,  making  np,  and  cartage        .... 

"Posts^ 

"  Commission  for  entering  and  forwarding 

The  goods  left  Hull  on  the  14th,  and  arrived  in  Manchester  the 
lame  evening  or  the  next  morning. 

There  was  no  complaint  at  the  trial,  on  the  part  of  the  plaintiff 
that  the  goods  did  not  arrive  in  Manchester  in  proper  time. 

On  the  arrival  of  the  goods  in  Manchester,  they  were  not  sent  up 


«11  BUTTERWORTH  v.  BROWNLOW.    T.  V.  1866. 

to  the  plaintiff's  warehousCi  in  consequence  of  his  above-mentioned 
instructions  to  Messrs.  Carver  &  Go.  Messrs.  Carver  k  Co.,  through 
some  oversight,  neglected  to  advise  the  plaintiff  as  usual  of  their 
arrival ;  and  the  plaintiff  never  inquired  for  the  goods  at  MessrsL 
Carvers^  although  his  servants  were  there  about  other  matters  almost 
every  day.  This  was  to  some  extent  accounted  for  by  the  extensive 
nature  of  the  plaintiff^s  business ;  different  departments  being  con- 
ducted by  different  clerks. 

The  market  for  waste  was  falling  during  the  whole  period  from  the 
7th  of  September,  and  by  the  5th  of  October  had  fallen  50  per  cent 
*4191  '*^^  ^^^  ^^^  October,  the  plaintiff,  having  in  the  mean 
-'  time  given  no  notice  whatever  to  the  defendants  of  the  non- 
arrival  of  the  goods,  invoiced  them  to  the  defendants  at  22Z.  Sa.  6dy, 
being  what  the  goods  were  worth  in  the  Manchester  market  when 
they  were  delivered  to  the  defendants  at  Lille. 

Upon  the  above  facts,  the  advocate  for  the  plaintiff  contended  that 
the  defendants  were  bound  to  deliver  the  goods  to  the  plaintiff  at  his 
warehouse  in  Manchester,  or,  at  all  events,  to  give  him  notice  of  their 
arrival  in  Manchester. 

.  The  judge  decided  that  the  plaintiff,  by  his  instructions  to  Carver 
k  Co.  not  to  deliver  the  goods  until  they  had  received  a  written  or 
printed  order  from  him,  had  himself  been  the  cause  of  the  defendants' 
contract  to  deliver  not  having  been  carried  out ;  and  that  the  defend* 
ants,  not  having  had  notice  of  the  plaintiff's  instructions  to  Messrs. 
Carver  &  Co.,  and  never  having  assented  thereto,  were  not  bound  to 
advise  the  plaintiff  of  the  arrival  of  the  goods  in  Manchester  in  any 
other  way  than  by  their  delivery ;  and  therefore  that  the  defendants 
were  not  liable  in  the  present  action. 

If,  upon  the  above  facts,  the  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  then  the  judgment  for  the  defend- 
ants was  to  stand.  If,  however,  the  court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  recover,  then  the  case  was  to  be  remitted 
back  for  a  new  trial,  or  otherwise  disposed  of  as  the  court  should 
direct. 

HoVcer,  for  the  plaintiff.(a) — ^The  defendants,  who  were  carriers  pro- 
♦4131  ^®^^^°8  ^  carry  from  Lille,  in  Flanders,  *to  Lancashire,  em- 
-1  ployed  Thompson,  McKay  &  Co,  as  their  agents  to  forward 
their  goods  from  Hull  to  Manchester  and  other  places.  In  October, 
1862,  the  plaintiff,  who  had  been  in  the  habit  of  employing  the  de- 
fendants for  some  time  to  carry  goods  for  them,  wrote  to  them  request- 
ing them  to  send  their  consignments  in  future  through  Messrs.  Carver 
&  Co.,  by  the  Lancashire  and  Yorkshire  Railway,  instead  of,  as  there- 

(a)  The  points  marked  for  argnmeoi  on  the  part  of  the  plaintiff  were  as  foUowa : — 

"  1.  That  the  defendants  were,  under  their  oontract  with  the  plaintiff,  bound  either  to  ddivv 
the  goods  on  their  arrival  in  Manchester,  or  else  advise  the  plaintiff  of  thair  arrival : 

**  2.  That  Messrs.  Carver  A  Co.  were  tJie  agents  of  the  defendants,  and  any  notice  given  to 
them  was  notice  to  the  defendants : 

**  8.  That  Messrs.  Carver  &  Co.,  as  agents  for  the  defendants,  were  anthoriied  to  consent  «f 
agree  on  their  behalf  to  give  notice  to  the- plaintiff  of  the  arrival  of  his  goods,  Instead  of  imme- 
diately sending  them  to  his  place  of  business ;  and  that  the  consent  er  agreement  they  gave 
or  entered  into  was  in  fact  the  consent  or  agreement  of  the  defendants : 

<'4.  That  the  defendants  are  liable  to  answer  to  the  plaintiff  for  the  negligence  of  Carvsr 
A  Co. : 
( •'  b.  That,  upon  the  lacts  stated  in  the  case,  the  plaintiff  WM  entitled  to  jodgment" 
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tofore,  bj  the  Sheffield  and  Lincolnshire  Railway.    In  pursuance  of 
this  request,  the  defendants  sent  all  goods  subsequently  received  by 
them  for  the  plaintiff'  through  Carver  &  Co. ;  and  Carver  &  Co.'s 
course  of  business  was,  to  deliver  all  goods  so  received  by  them  for, 
the  plaintiff  at  his  place  of  business  at  Manchester.    Some  time  since, 
the  plaintiff  gave  instructions  to  Carver  &  Co.  not  to  deliver  his  goods 
at  once  at  his  warehouse,  but  to  advise  him  of  their  arrival,  and  deli- ' 
ver  them  only  on  receiving  a  written  order  from  him  to  that  effect 
To  this  Carver  k  Co.  assented.    On  the  18th  of  September,  1864,  the 
plaintiff  received  from  the  defendants  an  intimation  of  their  having 
forwarded  to  his  address,  through  Carver  &  Co.,  three  bales  of  cotton- 
waste,  which  duly  arrived  at  Carver  &  Co.'s  ♦warehouse  on  v^^a^a 
the  following  day.    They  remained  at  Carver  &  Co.'s  for  a  con-  ^ 
siderable  time,  no  notice  of  their  arrival  having  been  given  to  the 

Slaintiff.  In  the  mean  time,  the  market  for  cotton- waste  became  much 
epressed:  and  the  question  now  is,  whether  the  defendants  are  not^ 
responsible  for  the  loss.  The  county -court  judge  ruled  that  they  were 
not.  Now,  if  Carver  k  Co.  were  the  agents  of  the  defendants,  they 
clearly  were  responsible  for  their  negligence :  Butcher  v.  The  South 
Eastern  Railway  Company,  16  C.  B.  13  (E.  C.  L.  R.  Vol.  81) ;  Sadler 
V,  Henlock,  4  Ellis  &  B.  570  (E.  C.  L.  R.  vol.  82) ;  Powell  on  Carriers 
167.  In  Golden  v.  Manning,  2  W.  Bl.  916,  it  was  held  that  a  carrier 
is  bound  to  deliver  goods,  if  it  be  the  general  course  of  his  trade  so  to 
do.  [WiLLES,  J. — The  contrary  has  been  held  as  to  a  carrier  by  sea, 
on  a  charter-party.]  In  Bourne  v,  Gatliffe,  11  Clark  &  Fin.  45,  it  was 
held  that  a  carrier  by  sea  is  not  entitled  immediately  on  the  arrival 
of  a  vessel,  and  without  notice  to  the  owner,  to  land  the  goods ;  and, 
if  he  do  so,  and  they  are  destroyed  at  the  wharf,  he  will  be  answera- 
ble to  the  owner  for  the  loss.  [Willks,  J. — That  arose  on  a  bill  of . 
lading.]  It  did.  [WiLLKS,  J. — The  arrangement  between  the  plain- 
tiff and  Messrs.  Carver  &  Co.  turned  the  latter  into  warehousemen.] 
Not  so :  the  arrangement  simply  was,  that,  instead  of  delivering  the^ 
goods  on  arrival,  Carver  &  Co.  should  give  the  plaintiff'  notice  of  their 
arrival. 
Pope,  for  the  respondent,  was  not  called  upon. 
WiLLBS,  J. — I  am  of  opinion  that  the  decision  of  the  county-court 
judge  in  this  case  was  right,  and  ought  to  be  affirmed.  This  is  in 
effect  an  action  by  the  plaintiff'  against  Messrs.  Brownlow  &  Co.,  car- 
riers 9t  Hull,  for  not  giving  the  plaintiff  notice  of  the  arrival  of  cer- 
tain cotton- waste  carried  by  them  for  him  from  *Lille  to  Man-  v^a^^' 
Chester.  It  appeared  that  Brownlow  &  Co.  had  formerly  ^ 
employed  Thompson  k  Co.  to  forward  goods  for  them  from  Hull  to 
Manchester,  via  the  Manchester,  Sheffield,  and  Lincolnshire  Railway; 
but,  at  the  plaintift'^s  request,  they  employed  Carver  k  Co.,  who  used 
the  Lancashire  and  Yorkshire  Railway :  and  the  course  of  business 
had  been,  to  deliver  all  goods  consigned  to  the  plaintiff' through  them 
at  the  plaintiff's  place  of  business.  Before  the  goods  in  question 
were  forwarded,  the  plaintiff  had  requested  Carver  k  Co.  not  to  deli- 
ver goods  for  the  future  at  his  warehouse, — that  is  to  say,  not  to  fulfil 
the  contract  for  carriage  in  the  ordinary  way, — but  to  keep  the  goods- 
until  they  received  the  plaintiff'^s  orders  for  their  disposal,  sending 
faim  notice  of  their  arrival.    The  result  at  which  the  county-court 
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« 

judge  arrived  upon  this  state  of  facts,  was,  that  Brownlow  k  Co.  were 
employed  as  carriers  for  the  purpose  of  carrying  and  delivering  the 
goods  to  Butterworth ;  that  Brownlow  &  Go.  employed  Carver  &  Co. 
to  oarry  that  contract  into  effect ;  and  that,  unknown  to  Brownlow  k 
Co.,  Butterworth  made  a  contract  with  Carver  &  Co.,  not  for  carrying 
but  for  warehousing  the  goods  with  them.  I  think  it  is  impossible  to 
say  ^hat  the  county-court  judge  was  wrong  in  that  conclusion  of  Ikct^ 
or  in  the  conclusion  of  law  resulting  from  it 

Bylss,  J. — I  am  of  the  same  opinion.  The  plaintiff  in  effect  says 
to  the  defendants'  agents,  ''Do  not  in  future  pursue  the  ordinary 
course  of  business,  by  delivering  the  goods  on  arrival,  but  keep  them 
until  I  send  you  instructions."  The  defendants,  knowing  nothing  of 
this  arrangement  between  the  plaintiff  and  Carver  k  Co.,  send  their 

¥)ods  on  in  the  expectation  that  Carver  &  Co.  will  do  their  duty, 
he  latter  have,  it  may  be,  been  guilty  of  negligence  in  omitting  to 
4^1  A-1  do  ^something  which  they  were  directed  by  the  plaintiff  to  do, 
^  without  the  knowledge  of  the  defendants.     The  defendants 
clearly  are  not  liable  for  that. 
KKA.TiNa,  J.,  had  gone  to  Chambers. 

Judgment  affirmed,  with  costs. 


BAY  V.  JONES.    June  20. 

By  ft  deed  of  amngemeDt  ander  a.  19S  of  the  Bmnkniptqj  Ao^  IMl,  purporting  to  be 
between  the  debtor  of  the  first  part,  nnd  the  Beveral  execnting  orediton,  on  behalf  of  themaelTei 
and  all  and  every  other  the  oreditore  who  might  assent  to  or  beeome  bound  by  the  deed,  of  the 
feeond  part»  the  debtor  ooTenanted  to  pay  all  his  ereditors  the  amount  of  their  reepeetire  debts 
by  nine  monthly  instalmentSy  and  the  parties  of  the  second  part  agreed  to  aeoept  snob  instal- 
ments,  and  eoTonanted,  that,  **  while  the  said  instalments  were  dnly  and  regnlarly  paid  \ff  the 
debtor,  they  would  not  sue  him  or  enforee  any  Judgment  or  other  proeeedings  against  him  or 
his  estate : " — Held,  that  this  amounted  only  to  a  ooTenant  not  to  sue  for  a  limited  time^  sad 
was  not  pleadable  in  bar  as  a  release. 

This  was  an  action  for  ^oods  bargained  and  sold,  goods  sold  and 
delivered;  and  money  found  due  upon  accounts  stated.  The  declara- 
tion was  as  follows : — 

William  Bay,  the  trustee  on  behalf  of  the  creditors  of  F.  B.  Gilder, 
a  debtor,  under  a  deed  or  instrument  made  and  entered  into  between 
the  said  F.  B.  Gilder  and  his  said  creditors,  and  the  plaintiff  as  trustee 
as  aforesaid,  relating  to  the  debts  and  liabilities  of  the  said  F.  B.  Gilder, 
and  his  release  therefrom,  according  to  the  clauses  of  the  Bankruptcy 
^ct,  1861,  relating  to  trust  deeds  for  benefit  of  creditors,  and  whi(m 
said  deed  or  instrument  has  been  duly  registered  under  the  said  act 
'  of  parliament,  and  under  which  said  de^  or  instrument,  all  things 
necessary  in  that  behalf  having  happened  and  been  done,  all  the  pro- 
perty comprised  in  the  said  deed  or  instrument,  including  the  causes 
of  action  hereinafter  mentioned,  was  and  is  under  the  said  act  of  par- 
liament vested  in  the  plaintiff  as  such  trustee  as  aforesaid,  by,  kc^ 
sues  the  defendant  for  money  payable  by  the  defendant  to  the  plaintiff 
t4l7l  ^  *such  trustee  as  aforesaid  for  goods  before  the  making  or 
-'  entering  into  or  execution  of  the  said  deed  or  instrument  bar- 
gained and  sold  by  Gilder  to  the  defendant  at  hia  request,  and  for 
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coods  before  the  making  or  entering  into  or  execution  of  the  said 
deed  or  instrument  sold  and  delivered  by  Gilder  to  the  defendant  at 
his  request,  and  for  money  before  the  making  or  enterine  into  or  exe- 
cution of  the  said  deed  found  to  be  due  from  the  defendant  to  Gilder 
on  accounts  before  the  making  or  entering  into  or  execution  of  the 
said  deed  stated  between  them  the  defendant  and  Gilder:  and  the 
{daintiff  as  such  trustee  as  aforesaid  claimed  501 

The  defendant  pleaded,  that,  after  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  and  after  action,  to  wit,  on  the 
10th  of  April,  1865,  the  defendant,  then  being  indebted  to  divers 
persons,  made  and  executed  a  deed,  which,  without  the  schedule  or 
signatures  and  attestations  thereto,  is  in  the  words  and  figures  and  to 
the  effect  following,  that  is  to  say : — "  This  indenture  made  the  10th 
day  of  April,  1866,  between  Stephen  Thomas  Jones,  of,  &c.  (herein- 
after called  the  said  debtor),  of  the  first  part,  and  the  several  persons^ 
companies,  and  firms,  whose  names  are  subscribed  and  seals  afiSxed 
in  the  schedule  hereunder  written,  being  creditors  of  the  said  debtor, 
on  behalf  of  themselves  and  all  and  every  other  the  creditors  of  the 
said  debtor  who  may  assent  to  or  become  bound  by  these  presents, 
of  the  second  part :  Whereas,  the  said  debtor  is  indebted  to  the  parties 
hereto  of  the  second  part  and  other  persons  in  sums  which  he  is  unable 
to  pay  at  the  present  time,  and  it  has  been  agreed  by  and  between  the 
parties  hereto  to  give  the  said  debtor  the  time  hereinafter  mentioned 
for  payment  of  his  debts  in  full :  Now,  this  indenture  witnesseth,  that 
be  toe  said  debtor  hereby,  for  himself,  his  executors  and  administra- 
tors, covenants  and  agrees  to  and  with  *the  said  parties  hereto  r*^^  o 
of  the  second  part,  that  he  will  duly  pay  all  and  every  the  ^ 
debts  and  claims  of  the  parties  hereto  of  the  second  part,  and  all 
other  his  creditors,  whether  executing  these  presents  or  not,  the  full 
amount  of  their  respective  debts  and  claims  that  are  now  due  and 
owing  by  the  said  debtor,  by  nine  equal  monthly  instalments,  the 
first  payment  of  an  equal  ninth  part  thereof  to  commence  and  be 
made  on  the  20th  of  May  next,  and  a  similar  payment  to  be  made  on 
the  20tb  of  each  following  month  until  the  whole  of  his  said  debts 
are  satisfied  and  discharged :  And  this  indenture  further  witnesseth, 
that^  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
debtor's  covenant  as  hereinbefore  contained,  they  the  parties  hereto 
of  the  second  part  hereby  covenant  and  agree  to  accept  payment  of 
their  respective  debts  by  the  nine  instalments  hereinbefore  men- 
tioned, and,  whik  the  said  instalments  are  duly  and  regularly  paid  by 
the  said  debtor,  not  to  sue  the  said  debtor  or  enforce  any  judgment  or  other 
proceedings  against  him  or  his  estate:  And  it  is  lastly  agreed  that  this 
indenture  shall  operate  fso  far  as  it  lawfully  may)  as  a  deed  of  arrange- 
ment between  the  said  aebtor  and  his  creditors  under  the  Bankruptcy 
Act,  1861."  Averment,  that  a  majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  the  defendant  whose  debts  respec- 
tively amounted  to  10/.  and  upwards,  did  in  writing  assent  to  and 
approve  of  the  said  deed ;  and  the  execution  of  the  said  deed  was 
attested  by  an  attorney  and  solicitor ;  and  within  twentv-eight  davs 
from  the  day  of  the  execution  of  the  said  deed  by  the  defendant  the 
same  was  produced  and  left  (having  been  first  duly  stamped)  at  tha 
oSoo  of  the  ehief  registrar  of  the  ooort  of  bankruptey  for  the  pur* 
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pose  of  being  registered,  and  together  with  sach  deed  there  was 
*4ld1  ^^'^^^^^  ^^  ^^^  B^^^  chief  registrar  such  affidavit  *bj  the 
^  defendant  as  by  the  Bankruptcy  Act>  1861,  in  that  behalf  is 
provided ;  and  the  said  deed  did  before  the  registration  thereof  bear 
such  ordinary  and  ad  valorem  stamp-duties  as  were  provided  by  the 
Bankruptcy  Act,  1861 ;  in  that  behalf  and  at  the  time  of  the  execu- 
tion of  the  said  deed  the  plaintiff  was  a  creditor  of  the  defendant  in 
respect  of  the  amount  claimed  herein  pleaded  to  within  the  meaning 
of  the  Bankruptcy  Act,  1861 ;  and  that,  all  conditions  prescribed  by 
the  said  act  having  been  observed  and  performed,  and  all  things 
having  happened  necessary  in  that  behalf,  the  plaintiff  became  and 
was  and  is  bound  by  the  said  deed  as  if  he  had  been  a  party  thereto 
and  had  executed  the  same. 

The  plaintiff  demurred  to  this  plea,  the  ground  of  demurrer  stated 
in  the  margin  being,  **  that  the  deed  set  out  in  the  plea  is  no  defence 
to  the  action,  as  it  contains  no  release,  and  contains  unreasonable  pro- 
visions."   Joinder. 

Prentice,  in  support  of  the  demurrer.(a) — The  deed  set  out  in  the 
plea  does  not  amount  to  a  release,  and  could  not  have  been  pleaded  as 
such  even  if  the  plaintiff  had  been  an  executing  party.  [Willis, 
J. — A  covenant  not  to  sue  may,  according  to  the  case  of  Keys  v. 
Elkins,  34  Law  J.,  Q.  B.  25,  be  set  up  as  an  equitable  defence.]  There 
was  a  release  there :  the  deed  provided  that  the  creditors  who  exe- 
*4201  ^^^^  ^^  thereby  agreed  to  accept  *''  these  presents  in  fiiU  dis> 
^  charge  and  satisfaction  of  their  respective  debts,  claims,  and 
demands"  against  the  defendant;  and  they  thereby  released  the 
defendant  from  all  their  debts  and  claims  against  him,  and  agreed 
that  the  deed  might  "operate  as  a  defeasance  pleadable  in  bar  to  or 
be  otherwise  set  up  as  a  defence  to  any  action,"  &c.  Here,  the  cove- 
nant is  merely  an  engagement  on  the  part  of  the  creditors,  parties 
thereto,  that  they  will  not  sue  the  debtor  so  long  as  the  instalments 
are  regularly  paid.  A  covenant  not  to  sue  for  a  limited  time  cannot 
be  pleaded  as  a  release:  Thimbleby  v,  Barron,  3  M.  &  W.  210;  Gib- 
bons V.  Vouillon,  8  C.  B.  483  (E.  0.  L.  R  vol.  65).  In  Walker  i?. 
Nevill,  84  Law  J.,  Exch.  73,  a  covenant  on  the  part  of  the  creditors, 
contained  in  a  deed  of  composition  and  inspection,  not  to  sue  within 
a  time  limited,  viz.  before  the  20th  of  May,  1865,  was  held  to  be  plead- 
able as  a  release,  because  it  was  accompanied  by  an  express  stipula- 
tion to  the  following  effect, — "  that  these  presents  shall  and  may  be 
pleaded  and  allowed  in  any  court  of  law  or  equity  as  a  bar  or  in  dis- 
charge of  all  and  every  action  or  actions,  suit  or  suits,  or  other  pro- 
'ceedings,  judgments,  and  executions  which  shall  or  may  be  brought, 
commenced,  sued,  prosecuted,  or  taken  against  the  debtors,  or  either 
of  them,  or  their  or  either  of  their  goods  or  estates,  by  the  said  seve- 
ral creditors  or  any  of  them,  contrary  to  the  true  intent  and  meaning 
of  these  presents."    In  delivering  the  judgment  of  the  court,  Chan- 

(a)  Th«  points  marked  for  argvment  on  the  part  of  the  pl^ntiff  were  ai  foUowt : — 
"  i.  That  the  plea  ii  no  defence  to  the  action,  as  it  oontaina  no  release : 
«  2.  That  the  deed  eonld  not  hare  heen  pleaded  ai  a  defenee,  if  the  plaintiff  had  exeeated  it: 
"  3.  That  the  deed  is  not  binding  on  non-aiaenting  creditors,  as  creditors  ezecating  are  in  a 
different  position  firom  those  not  exeoatiag : 
"  4.  That  non-assenting  oreditors  an  not  bound  by  the  ooTenaat  not  to  ne." 
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nell,  B^  there  says:  "There  is  no  doubt  that  a  simple  covenant  not 
to  sue  for  a  limited  time,  is  of  itself  only  the  subject  for  a  cross-action 
if  broken,  and  not  pleadable  in  bar.  But  here  there  is  an  express 
provision,  that,  during  this  limited  time,  the  deed  may  be  pleaded  in 
bar:  and  we  think,  that,  if  the  plaintiff  had  in  fact  executed  such  a 
covenant,  it  might  be  pleaded  in  bar  to  an  action  by  him.  This  being 
the  case,  he  is  in  the  same  position  *by  virtue  of  the  statute,  r«4^n| 
unless  this  or  some  other  covenant  in  the  deed  is  so  unreason-  ^ 
able  that  the  assent  of  the  requisite  majority  cannot  bind  the  minority." 
There  is  no  such  provision  in  this  deed :  and  the  court  will  not  allow 
an  amendment  so  as  to  raise  an  equitable  defence,  to  meet  the  sugges- 
tion thrown  out  by  Crompton,  J.,  in  the  course  of  the  argument  in 
Keyes  v.  ETkins,  and  which  raises  a  nice  question  that  was  not  fully 
brought  to  the  attention  of  the  court  there.  It  is  not  so  clear  that  a 
court  of  equity  would  not  impose  terms.  [WiLLES,  J. — The  cove- 
nant is,  not  to  sue  for  the  original  debt  while  the  nine  monthly  instal- 
ments of  the  composition  are  duly  and  regularly  paid.  It  is  not  a 
release,  with  a  condition  subsequent.]     The  plea  is  clearly  a  bad  one. 

Piffard,  contri.(a)— The  only  covenant  in  this  deed  by  the  parties 
of  the  second  part  is  this  covenant  not  to  sue.  The  effect  of  it  is,  a 
positive  covenant  not  to  sue,  with  a  defeasance  in  case  the  instalments 
are  not  duly  paid.  The  court  will  not  extend  the  strictly  technical 
rule  laid  down  in  Thimbleby  v,  Barron,  8  M.  *4  W.  210,  Gib-  r# -90 
bons  V.  Vouillon,  8  C.  B.  483,  Ford  v.  Beech,  11  Q.  B.  852  (E.  L  *^^ 
C.  L.  R.  vol.  63),  and  other  cases.  This  covenant  can  only  be  pleaded 
as  a  release.  It  is  like  the  covenant  in  Hidson  v.  Barclay,  8  Hurlst. 
&  Colt.  9.  In  all  these  cases,  a  covenant  not  to  sue  is  considered  the 
more  appropriate  one,  inasmuch  as  a  release  might  affect  the  rights  of 
others. 

Prentice^  in  reply. — The  deed  in  Hidson  v.  Barclay  had  a  covenant 
in  terms  similar  to  that  in  Walker  v,  Nevill,  34  Law  J.,  Exch.  73. 

WiLLSS,  J. — Mr.  Piffard  has  said  all  that  could  be  said  in  favour 
of  this  plea,  and  has  referred  to  the  authorities  on  which  alone  it 
could  be  sustained,  if  at  all,  and  especially  to  the  case  of  Hidson  v. 
Barclay,  3  Hurlst.  &  Colt.  9.  I  am,  however,  of  opinion  that  those 
authorities  are  not  sufficient  to  bear  him  through.  The  plea  sets  up  a 
deed  by  which  the  statutory  number  of  the  defendant's  creditors  have 
agreed  to  receive  payment  of  their  respective  debts  by  nine  equal 
monthly  instalments.  The  deed  was  intended  to  bind  all  the  creditors, 
and  for  the  present  purpose  I  assume  that  it  does  so.  It  contains  a 
covenant  by  the  creditors  to  accept  the  instalments,  and,  "while  the 
said  instalments  are  duly  and  regularly  paid  by  the  debtor,  not  to  sue 
the  said  debtor  or  enforce  any  judgment  or  other  proceedings  against 

(a)  The  poioU  marked  for  argument  on  the  part  of  the  defendant  were  aa  follows : — 
**  That  the  plea  ia  a  good  defence  to  the  action,  notwithatanding  it  eontaina  no  formal  releaae^ 
bumueh  aa,~fir8t,  it  could  have  been  pleaded  as  a  defenee,  if  the  plaintiff  had  executed  it,— 
•aeondlj,  the  deed  ia  binding  on  non-aaaenting  oreditora,  aa  creditora  executing  are  not  in  % 
different  poaition  from  thoae  not  executing, — thirdly,  non-aaaenting  creditora  are  bound  by  the 
eoTenaot  not  to  ane,  inaamuch  aa  the  covenant  not  to  aue  la  not  a  covenant  by  the  anbaeribing 
partiea  only,  but  a  corenant  by  the  partiea  hereto  of  the  aeeond  part,  that  ia, '  the  aereral  peraona, 
flompaDiea,  and  Anna  whoae  namea  are  aubacribed  and  aeala  affixed  in  the  aohednle  hereunder 
vrittan,  being  creditora  of  the  aaid  debtor,  on  behalf  of  themaelTca  and  all  and  every  other  the 
ft«<iitora  of  the  aaid  debtor  who  may  aaaent  to  or  become  bound  by  theae  preaenta.' " 
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him  or  bis  estate."  In  terms,  tbat  is  obviously  a  covenaDt  not  to  sue, 
not  a  release  nor  a  defeasance ;  for,  if  it  had  been  intended  to  enure 
as  a  release,  it  would  have  been  expressed  in  language  such  as  is  found 
in  the  deed  in  Gibbons  v.  Vouillon,  8  C.  B.  488  (E.  C.  L.  R.  vol.  65), 
or  in  Hidson  v.  Barclay.  No  authority  has  been  cited  to  show  that  a 
release  or  defeasance  is  to  be  implied,  unless  there  be  something  in 
*4231  ^^  language  of  the  instrument  itself  to  ^warrant  such  an 
^  implication.  If  it  can  be  construed  as  a  covenant  not  to  sue, 
it  ought  to  be  so  construed.  A  covenant  not  to  sue,  if  absolute,  may 
be  pleaded  as  a  release :  and,  by  a  benignant  construction,  this  cove- 
nant might,  if  all  the  instalments  were  paid,  be  said  to  be  an  absolate 
covenant  not  to  sue,  and  so  to  operate  as  a  release.  But.it  would  be 
obviously  contrary  to  the  intention  of  the  parties,  as  well  as  contrary 
to  the  doctrine  laid  down  in  Thimbleby  v.  Barron,  8  M.  &  W.  210,  to 
hold  it  to  amount  to  a  release  in  the  first  instance.  The  deed,  there- 
fore, amounting  only  to  a  qualified  covenant  not  to  sue.  and  thero 
being  no  release  or  defeasance,  or  satisfaction  independently  of  tho 
statute,  amounts  to  no  defence,  though  in  all  other  respects  it  might 
be  a  strict  compliance  with  the  statute.  For  these  reasons,  I  feel 
bound  to  give  judgment  for  the  plaintiff. 

Byles,  J. — I  am  of  the  same  opinion.  No  doubt,  the  general  rule 
is,  that  a  covenant  not  to  sue,  when  it  does  not  affect  other  parties,  and 
is  so  intended,  may  be  pleaded  as  a  release.  Since  Thimbleby  v 
Barron,  8  M.  &  W.  210,  a  mere  covenant  not  to  sue  operates  nothing, 
not  even  a  suspension  of  the  action.  If  this  deed  had  contained  a 
provision  similar  to  that  in  Walker  v.  Nevill,  84  Law  J.,  Exch.  73, 
the  result  might  have  been  different 

Kbating,  J. — I  am  of  the  same  opinion.  I  think  it  is  impossihle 
to  extend  this  covenant  beyond  a  covenant  not  to  sue  within  a  limited 
time, — a  conditional  covenant.  Judgment  for  the  plaintiff. 


•AOA1  *THE  VESTRY  of  the  Parish  of  ST.  MARYLEBONE,  Appel- 
*^*J      lants ;  JOHN  STEPHEN  VIRET,  Respondent.    Jxvm.  28. 

Wber*  the  Teatry  or  dlBtriot-board  of  a  pariih  or  dittrlet,  nndor  the  powen  oonlhrrtd  ot 
them  by  the  Metropolis  Looal  Msnagement  Aot,  18  A  19  Vict  e.  120,  anbetitnte  %  new  lewer  li 
a  oonrse  different  IVom  that  of  an  old  one,  and  think  proper  to  dirert  hoaee-draina^  (not  ia 
itaelf  defeoiive  or  iosafllcient)  from  the  latter  to  the  former,  they  are  bound  (under  a.  69)  te 
provide  new  drains  for  the  old  ones  to  diverted,  and  eannot  oaU  upon  the  ownera  of  the  pie- 
miaea,  under  a.  73,  to  pay  the  expenae  of  aneh  new  draina. 

On  the  26th  of  February,  1864,  John  Stephen  Yiret,  the  respondent, 
appeared  before  one  of  the  magistrates  at  the  Marylebone  police-coor^ 
in  answer  to  the  following  summons: — 

"  Marylebone  Police  Court. 

*    „  ,      ,.,        ,.    J.  *  .^     ^  f     To  John  Stephen  Viret,  of  No.  17, 

Metropolitan  police  district  uia  )  -n  j  n     /  •     ^i.  •  i.     r  c/ 

county  orMiddlewjx.  \  Edgeware  Road,  m  the  parish  of  St 

(  Marylebone,  in  theoounty  of  Middlesex: 
"Whereas  complaint  hath  this  day  been  made  before  me  the  under- 
signed, one  of  the  magistrates  of  the  police  courts  of  the  metropolis 
sitting  at  the  police  court  High  Street,  Marylebone,  in  the  county  of 
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Middlesex,  and  within  the  metropolitan  polioe  district,  by  the  vestry 
of  the  parish  of  St.  Mary  lebone,  For  that,  on  the  Ist  of  January,  1864, 
the  vestry  of  the  parish  of  St.  Marylebone,  in  the  connty  of  Middle- 
sex, a  parish  included  in  Sohedale  A  to  the  Metropolis  Local  Manage- 
ment Act,  1855  (18  &  19  Yict.  c.  120),  under  and  in  execution  of  the 
said  act,  and  in  consequence  of  the  neglect  and  refusal  of  the  owner 
of  the  premises  hereinafter  mentioned  to  comply  with  their  lawful 
requisition  in  respect  of  the  works  hereinafter  mentioned,  iucurred 
certain  expenses  amounting  to  172.  75.  4<2.,  in  and  about  constructing 
and  making  from  the  house  or  building  situate  and  being  No.  17, 
Edgeware  Boad,  in  the  said  parish,  and  within  the  metropolitan  polioe 
district,  of  which  house  you  are  the  occupier,  into  a  certain  sewer  in 
the  Edgeware  Boad  aforesaid,  being  a  sewer  of  sui&cient  size,  and 
within  100  feet  of  such  house,  and  on  a  lower  level  than  such  house, 
a  certain  ^covered  drain  and  other  fit  and  proper  works  requi-  r^x^^ 
site  to  secure  the  safe  and  proper  working  or  the  same ;  and  '- 
that  payment  of  the  said  sum  of  171,  Is.  4(2.  for  such  expenses  hath 
been  required  of  you,  and  that  the  same  hath  not  been  paid  : 

"These  are  therefore  to  command  you,  in  Her  Majesty's  name,  to 
be  aofi  appear  on  Saturday  next,  at  2  o'clock  in  the  afternoon,  at  the 
police  Ok.urt  aforesaid,  before  me,  or  such  other  magistrate  of  the  said 
police  court  as  may  then  be  there,  to  show  cause  Why  an  order  should 
not  be  made  under  the  provisions  of  the  Metropolis  Management  Acts, 
1856  (18  &  19  Vict,  c."  120),  and  1862  (26  k  26  Vict.  c.  102)  for  the 
payment  by  you  to  the  vestry  of  the  said  sum  of  172.  7«.  4(2. 

*'  Given  under  my  hand  and  seal,"  &c. 

On  the  hearing  of  the  summons,  the  following  facts  were  proved  :-^ 

1.  Viret  was  the  occupier  of  the  above-mentioned  house  and  pre- 
mises. Complaint  having  been  made  to  the  vestry  as  to  the  drainage 
of  the  house  and  premises  No.  17,  Edgeware  Boad,  the  surveyor  of 
the  vestry,  by  their  direction,  examined  the  drains  of  the  said  house 
and  premises,  and  made  a  report  to  the  vestry ;  and  the  vestry,  on 
the  30th  of  July>  1863,  after  duly  considering  the  matter,  came  to  the 
following  resolution,  which  was  duly  entered  on  their  minutes  :— 

"Besolved,  that  the  premises  Nos.  13,  14,  16,  and  17,  Edgeware 
Boad,  and  Nos.  33  and  34,  Upper  Seymour  Street,  not  being  drained 
by  sufficient  drains  communicating  with  a  sewer  and  emptying  them- 
selves into  the  same  ,to  the  satisfaction  of  the  vestry,  notices  be  given 
to  the  owners  of  the  respective  premises  IS,  14,  16,  and  17,  Edgeware 
Boad,  requiring  them,  pursuant  to  the  73d  section  of  the  Local  Man- 
agement Act,  to  drain  their  premises  by  separate  drains  into  the  front 
^sewer  in  the  Edgeware  Boad ;  and  that  like  notices  be  ffiven  rv^oft 
to  the  owners  of  the  respective  premises  Nos.  33  and  34,  Upper  ^ 
Seymour  Street,  to  drain  by  separate  drains  into  the  sewer  in  Upper 
Seymour  Street ;  and  that  the  old  drain  or  sewer  at  the  rear  of  the 
above  premises  in  the  Edgeware  Boad  and  nnder  the  houses  33  and 
34  Upper  Seymour  Street  be  discontinued." 

2.  On  the  21st  of  August,  1868,  the  following  notice  was  duly 
served  upon  Viret : — 

''  Parish  of  St.  Marylebone. 
'*  To  the  owner  of  the  house  and  premises  No.  17,  Edgeware  Boad, 
in  the  parish  of  St.  Marylebone,  in  the  county  of  Middlesex : 
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the  whole  block  of  houses  before  mentioned :  and,  in  1869,  one  Bat- 
*4S01  ^^^^  drained  '^'into  it,  from  a  tenement  in  Adams  Mews,  at  the 
^  back  of  the  said  block  of  houses,  with  the  permission  of  the 
vestry.  It  had  also  been  cleansed  and  flushed  by  the  commissioneis 
of  sewers  in  the  years  1849  and  1850,  upon  the  representation  made 
by  their  surveyor. 

10.  The  effect  of  the  said  works  of  the  vestry  was,  to  drain  the  said 
house  and  premises  No.  17  by  a  sufficient  covered  drain,  having  the 
branches,  the  size,  the  level,  the  fall,  and  the  other  properties  and 
incidents  required  by  the  73d  section  of  the  18  &  19  Yiot.  c  120, 
communicating  with  and  emptying  itself  into  the  said  Edge  ware  Bead 
sewer,  which  is  of  sufficient  size  within  the  meaning  of  the  said 
section,  and  within  twenty-six  feet  of  the  front  wall  of  the  said  houses 
and  is  on  a  lower  level  than  such  house  and  premises. 

11.  The  vestry  also  removed  and  filled  up  all  the  drains  leading 
from  the  interior  of  the  said  house  and  premises  No.  17  Edgewarc 
Boad  to  the  old  drain,  and  then  cut  off  all  communication  therewUh 
from  the  said  premises,  by  bricking  up  the  same. 

12.  The  annexed  plan  correctly  describes  the  relative  situation  of 
the  Edgeware  Boad  sewer,  and  of  the  old  drain,  and  of  the  drains  in 
No.  17  communicating  with  the  same,  respectively;  the  red  line 
describes  the  new  drains  communicating  with  the  Edge?rare  Boad 
sewer :  the  blue  lines  the  drains  communicating  with  the  old  drain. 

18.  It  was  contended  before  the  magistrate,  on  behalf  of  the  respond 
enty — first,  that  the  alteration  in  his  drains  was  an  alteration  la 
the  system  of  drainage,  and  did  not  come  within  the  18  &  19  Vict  o. 
120,  s.  73,  but  under  section  69  of  that  act ;  and  that  such  alterations 
ought  to  have  been  executed  at  the  expense  of  the  parish,  and  not  at 
that  of  the  respondent, — secondly,  that,  under  the  73d  section,  the 
*4311  ^^^^J  ^^  ^"^7  authorized  to  require  the  respondent  to  make 
^  ^sufficient  drains  communicating  with  the  old  drain  or  sewer 
lit  the  back  of  the  said  house  and  premises,  that  being,  as  he  oontended, 
a  "  sewer,"  and  being  nearer  to  his  house  and  premises  than  the  sewer 
in  the  Edgeware  Boad. 

14.  The  appellants  contended  that  the  old  drain  was  not  a  "sewer'' 
within  the  meaning  of  the  statutes ;  and  that,  if  it  was,  the  vestry  had 
nevertheless  the  right  to  make  the  alterations. 

16.  Thirdly,  it  was  contended  on  behalf  of  the  respondent  that  the 
magistrate  had  jurisdiction  to  reView  the  decision  of  the  vestry,  and 
to  determine  whether  or  not,  before  the  alterations,  the  respondent's 
house  was  drained  by  a  sufficient  drain  communicating  with  some 
sewer. 

16.  The  magistrate  was  of  opinion  that  he  had  no  power  to  review 
the  decision  of  the  vestry.  He  held  also  that  the  '*  old  drain  "  running 
behind  the  block  of  buildings  in  which  the  respondent's  house  is  com- 
prised was  a  "  sewer  "  within  the  meaning  of  the  interpretation  clause 
of  the  18  &  19  Vict.  c.  120,  s.  250 ;  that  the  commissioners  of  sewers 
had  exercised  control  over  it ;  that  the  rights  of  the  said  commission- 
ers passed  to  the  vestry  by  the  operation  of  s.  68  of  the  same  ac^  and 
that,  in  one  instance,  the  vestry  had  used  such  rights ;  that  the  appel- 
lants were  bound  by  s.  69  of  the  same  aot  to  supply  private  drains 
necessary  to  enable  the  respondent's  house  to  drain  into  the  sewer  in 
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Edgeware  Road ;  and  that,  the  appellants  having  so  done,  the  respond- 
ent was  not  liable  to  them  for  the  expenses  thereby  incurred. 

17.  All  formal  matters  were  duly  proved ;  and  it  was  solely  on  tbe 
last-mentioned  ground  that  the  magistrate  refused  to  make  the  order 
for  payment  of  the  172.  7s,  4d. 

*4321       '^^^  appellants  being  dissatisfied  with  the  decision,  *as  being 
^  erroneous  in  point  of  law,  demanded  a  case  for  the  opinion  of 
this  court.    They  therefore  prayed  the  judgment  of  the  court  upon 
the  above  facts. 

Keane,  Q.  C.  (with  whom  was  Poland),  for  the  appellants. — The 
question  in  this  case  turns  mainly  upon  the  construction  of  the  69th 
and  73d  sections  of  the  Metropolis  Local  Management  Act,  18  k  19 
Vict.  c.  120.  By  the  former  it  is  provided  that  the  vestry  (or  board 
of  works)  of  every  parish  or  district  shall  from  time  to  time  repair 
and  maintain  tbe  sewers  vested  in  them,  &c. ;  and  that  it  shall  be  law- 
ful for  any  such  vestry  or  district-board  from  time  to  time  to  enlarge, 
contract,  raise,  lower,  arch  over,  or  otherwise  improve  or  alter  all  or 
any  of  the  sewers,  watercourses,  and  works  which  shall  be  from  time 
to  time  vested  in  them  or  subject  to  their  order  or  control,  and  to  dis- 
continue, close  up,  or  destroy  such  of  them  as  they  may  deem  to  have 
become  unnecessary:  provided  always  that  no  new  sewer  shall  be 
made  without  the  previous  approval  of  the  metropolitan  board  of 
works :  provided  also,  that  the  discontinuance,  closing-up,  destruction, 
or  alteration  of  any  sewer  as  aforesaid  shall  be  so  done  as  not  to  create 
a  nuisance ;  and  that  if,  by  reason  thereof  any  person  shall  be  deprived 
of  the  lawful  use  of  any  covered  sewer,  it  shall  be  the  duty  of  the 
vestry  or  district-board  to  provide  some  other  sewer  or  a  drain  as 
effectual  for  his  use  as  the  sewer  of  which  he  is  so  deprived :  provided 
also,  that  "  where  the  vestry  or  district-board  alter  any  sewer,  or  pro- 
vide a  new  sewer  in  substitution  for  a  sewer  discontinued,  closed  ap, 
or  destroyed,  they  may  contract  or  otherwise  alter  the  private  drains 
communicating  with  the  sewer  so  altered,  or  with  the  sewer  so  discon- 
tinued, closed  up,  or  destroyed,  or  may  close  up  or  destroy  such  private 
itAQo^  *drains,  and  provide  new  drains  in  lieu  thereof,  as  the  circum- 
^  stances  of  the  sewerage  may  appear  to  them  to  require,  but 
so  that  in  every  case  the  altered  or  substituted  drain  shall  be  as 
effectual  for  the  use  of  the  person  entitled  thereto  as  the  drain  pre- 
viously used."  And  the  78a  section  enacts,  that,  "if  any  house  or 
building,  whether  built  before  or  after  tbe  commencement  of  this  act, 
situate  within  any  such  parish  or  district,  be  found  not  to  be  drained 
by  a  sufficient  drain  communicating  with  some  sewer,  and  emptying 
itself  into  the  same,  to  the  satisfaction  of  the  vestry  or  board  of  such 

Sarish  or  district,  and  if  a  sewer  of  sufficient  size  be  within  one  bun- 
red  feet  of  anv  part  of  such  house  or  building  on  a  lower  level  than 
such  house  or  building,  it  shall  be  lawful  for  the  vestry  or  board,  at 
their  discretion,  by  notice  in  writing,  to  require  the  owner  of  such 
house  or  building  forthwith,  or  within  such  reasonable  time  as  ma? 
be  appointed  by  the  vestry  or  board,  to  construct  and  make  from  such 
house  or  building  into  any  such  sewer  a  covered  drain,  and  such 
branches  thereto,  of  such  materials,  of  such  size,  at  such  level,  and 
with  such  fall  as  shall  be  adequate  for  the  drainage  of  such  house  or 
building,  and  its  several  floors  or  stories,  and  also  its  areas,  water- 
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closets,  privies,  and  offices  (if  any)»  and  for  conveying  the  soil,  drain* 
age,  and  wash  therefrom  into  the  said  sewer,  and  to  provide  fit  and 
proper  paved  or  impermeable  sloped  surfaces  for  conveying  surface 
water  thereto,  and  fit  and  proper  sinks,  and  fit  and  proper  syphoned 
or  otherwise  trapped  inlets  and  outlets  for  hindering  stench  therefrom, 
and  fit  and  proper  water  supply  and  water-supplying  pipes,  cisterns, 
and  apparatus  for  securing  the  same,  and  for  causing  the  same  to 
ooQvey  away  the  soil,  and  fit  and  proper  sand-traps,  expanding  inlets, 
and  other  apparatus  for  hindering  the  entry  of  improper  substances 
therein,  ana  all  other  such  fit  *and  proper  works  and  arrange-  rtiA^A 
ments  as  may  appear  to  the  vestry  or  board,  or  to  their  officers,  ^ 
requisite  to  secure  the  safe  and  proper  working  of  the  said  drain,  and 
to  prevent  the  same  from  obstructing  or  otherwise  injuring  or  imped- 
ing the  action  of  the  sewer  to  which  it  leads :  and  it  shall  be  lawful 
for  the  vestry  or  board  to  cause  the  said  works  to  be  inspected  while 
in  progress,  and  from  time  to  time  during  their  execution  to  order 
8ucb  reasonable  alterations  therein,  additions  thereto,  and  abandon- 
ment of  part  or  parts  thereof,  as  may  to  the  vestry  or  board,  or  their 
officers,  appear,  on  the  faller  knowledge  affi)rded  by  the  opening  of 
the  ground,  requisite  to  secure  the  complete  and  perfect  working  of 
Bach  works;  and,  if  the  owner  of  such  house  or  building  neglect  or 
refuse,  during  twenty-eight  days  after  the  said  notice  has  been  deliv- 
ered to  such  owner,  or  left  at  such  house  or  building,  to  begin  to 
construct  such  drain  and  other  works  aforesaid,  or  any  of  them,  on 
thereafter  fail  to  carry  them  on  and  complete  them  with  all  reasonable 
despatch,  it  shall  be  lawful  for  the  vestry  or  board  to  cause  the  same 
to  be  constructed  and  made,  and  to  recover  the  expenses  to  be  incurred 
thereby  from  such  owner,  in  the  manner  hereinafter  (s.  227)  provided." 
By  the  interpretation  clause,  s.  250,  the  word  "  drain"  is  to  mean  and 
include  ''any  drain  of  and  used  for  the  drainage  of  one  building  only 
or  premises  within  the  same  curtilage,  and  made  merely  for  the  pur- 
pose of  communicating  with  a  cess-pool  or  other  like  receptacle  for 
drainage,  or  with  a  sewer  into  which  the  drainage  of  two  or  more 
buildings  or  premises  occupied  by  different  persons  is  conveyed,  and 
shall  also  include  any  drain  for  draining  any  group  or  block  of  bouses 
by  a  combined  operation  under  the  order  of  any  vestry  or  district- 
board;"  and  the  word  "sewer"  is  to  mean  and  include  ''sewers  and 
drains  of  every  description  except  drains  to  which  the  word  r^i^Qr 
*' drain,'  interpreted  as  aforesaia,  applies."  Upon  the  facts  '- 
found  by  the  magistrate,  it  must  be  assumed  that  the  old  drain  at  the 
back  was  a  "sewer,"  within  the  above  definition.  The  vestry,  having 
found  that  the  old  drain  was  not  sufficient,  proceeded,  under  s.  73,  as 
they  had  a  right  to  do,  to  call  upon  the  owner  of  the  premises  to 
make  a  proper  drain  communicating  with  the  sewer.  This  was  a 
matter  for  their  determination,  and  not,  as  will  be  insisted  on  the  part 
of  the  respondent,  for  the  magistrate.  The  proper  course  for  the 
respondent  to  have  pursued,  if  he  felt  aggrieved  by  the  decision  of. 
the  vestry,  was,  to  appeal  to  the  metropolitan  board  of  works,  under 
s.  211,(a)  who  might  have  varied  or  quashed  the  order  of  the  vestry. 

(o)  Which  enact!  that  *'maj  peraon  who  deema  bimself  aggrieTed  by  any  order  of  any  Tettry 
•r  #iitrici-board  in  relation  to  the  lerel  of  any  bnilding,  or  any  order  or  aet  of  any  Te«try  or 
disiri^t-board  in  relation  to  the  oonttmetion,  repair,  alteration,  stopping  or  filling  np,  or  demoll^ 
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The  case  finds  that  the  old  drain  was  "  decidedly  objeetionable,"  and 
*4361  ^^^^  there  was  a  sewer  within  100  feet  of  *the  respondent's 

^  premises.  The  facts  therefore  existed  which  entitled  the  vestry 
to  put  in  force  the  provisions  contained  in  s.  78.  It  will  be  contended 
on  the  part  of  the  respondent,  that  this  was  a  discontinuance  of  an  old 
sewer,  under  s.  69,  and  therefore  a  charge  properly  falling  upon  the 
parish,  and  not  upon  the  individual  owner, — an  alteration  of  the 
system  of  sewerage,  and  not  an  amending  of  imperfect  drainage.  No 
doubt,  where  the  vestry  or  district-boara,  for  the  general  benefit  of 
the  parish  or  district,  proceed  to  alter  the  system  of  drainage,  and  in 
so  doing  deprive  a  man  of  the  lawful  use  of  a  sewer,  they  must  pro- 
vide him  a  new  sewer  or  proper  drains  to  communicate  with  the  old 
one.  But  the  7Sd  section  proceeds  upon  the  assumption  that  the 
owner  or  occupier  has,  within  100  feet  of  a  sewer,  a  arain  which  is 
defective  and  objectionable.  When  the  vestry  find  that  a  particular 
drainage  is  insufficient,  it  ceases  to  be  a  lawful  drain,  and  the  owner 
or  occupier  must  alter  it  under  s.  78.  This  is  not  a  case  within  s.  69 
at  all.  [MoNTAOUB  Smith,  J. — Does  the  case  find  that  the  old  drain 
was  insufficient?]  The  vestry  found  that  it  was  objectionable,  and 
the  magistrate  thought  that  he  could  not  interfere  with  their  decision. 
[WiLLBS,  J. — Are  we  to  assume  that  the  abolition  of  the  old  drain 
tookplace  after  the  resolution  of  the  vestry  7]  Certainly.  [Willu^ 
J. — ^The  case  does  not  say  so.]  It  having  been  properly  found  that 
there  was  no  sufficient  and  effisctual  drainage  to  tne  respondeDV3 
premises,  the  vestry  had  a  risht  to  proceed  as  they  did  under  s.  78. 

Macnamara,  for  tne  respondent. — That  which  was  done  here  was  an 
alteration  of  the  system  of  sewerage,  and  should  (under  s.  69)  have 
been  done  at  the  expense  of  the  vestry,  and  not  at  that  of  the  indi* 
*4371  ^^^^^^  owner.    The  primary  object  of  the  vestry  was,  to  *sub- 

^  stitute  a  sewer  in  front  of  the  respondent's  premises  for  the  old 
sewer  at  the  back :  and  the  alteration  of  the  private  drains  was  ren- 
dered necessary  in  order  to  divert  them  into  the  new  sewer, — ^the  red 
line  on  the  plan  being  substituted  for  the  blue.  The  owner  of  No. 
17  Edgeware  Boad  was  not  required  to  repair  or  alter  an  insufficient 
drain,  but  to  substitute  a  new  course  of  drainage  for  the  old  one, — 
the  vestry  conceiving  that  it  would  better  harmonize  with  the  general 
system,  that  the  premises  should  be  drained  into  the  new  sewer  in 
front.  There  is  no  finding  that  the  former  drainage  of  the  respond- 
ent's premises  was  faulty  or  insufficient :  the  expression  "  decidedly 
objectionable  "  applies  only  to  the  system  of  drainage  into  which  it 
passed.  The  case,  therefore,  falls  precisely  within  the  proviso  in  s. 
69,  that,  "  where  the  vestry  or  district  board  alter  any  sewer,  or  pfXh 

tion  of  any  balldliig,  aewer,  drain,  wiler-eloMt,  prirj,  ubpit,  or  oenpool,  may,  witkia  mw 
^ya  after  Dotiee  of  aay  anch  order  (o  tho  oeenpier  of  tho  premiaea  affected  tberebj,  or  after 
•nob  aot,  appoal  to  tbe  metropolitan  board  of  worka  agaiaat  tbe  aame ;  and  all  aneb  appeala 
•ball  atand  referred  to  tbe  committee  appointed  by  aucb  board  for  bearing  appeala  aa  bereiB 
(a.  312)  provided ;  and  aneb  committee  abali  bear  and  determine  all  aueb  appeala,  and  may 
order  any  eoata  of  aneb  appeala  to  be  p'ald  to  or  by  tbe  reatry  or  diatrloi-board  by  or  to  the 
party  appealing,  and  may,  wbere  tbey  aee  lit,  award  any  eompenaatioa  in  leapeot  of  any  act  deae 
Vy  aneb  Tcatry  or  diatriot-board  in  relation  to  tbe  mattera  aforeaaid :  provided  tbat  no  aneb  eom- 
penaation  aball  be  awarded  in  reapect  of  any  aneb  act  wbieb  may  bave  been  done  under  any  of 
the  proTiaiona  of  tbia  act  on  any  default  to  eomply  with  aay  avcb  order  aa  aforeaaid,  vnleaa  tbe 
appeal  be  lodged  withia  aerea  daya  after  aotioe  of  aneh  order  baa  beea  giyea  to  the  oceapier  of 
Iha  premlaea  to  wbiah  tha  iama  lelalea." 
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Me  a  new  eewer  in  etihstiiuHon  for  a  aetoer  discontinued,  closed  up,  or  de- 
strojedy  they  may  contract  or  otherwise  alter  the  private  drains  commu- 
nicatiog  with  the  sewer  so  altered,  or  with  the  sewer  so  discontinued, 
dosed  up,  or  destroyed,  or  may  close  up  or  destroy  such  prirate 
drains,  and  provide  new  drains  in  lieu  thereof,  as  the  circumstances  of 
the  sewerage  may  appear  to  them  to  require,  but  so  that  in  every 
case  the  altered  or  substituted  drain  shall  be  as  effectual  for  the  use 
of  the  person  entitled  thereto  as  the  drain  previously  used."  What 
more  has  the  vestry  done  than  that  ?  The  68th  section  vesting  all 
the  sewers  in  them,  it  is  but  reasonable  that  the  vestry  should  at  their 
own  expense  remedy  defects  which  they  find  in  the  system.  The 
magistrate  in  terms  finds  that  the  whole  proceeding  took  place  under 
8. 69 :  and  the  vestry  cannot  by  a  finding  contrary  to  the  fact  give 
themselves  jurisdiction  so  as  to  exclude  the  jurisdiction  of  the  magis- 
trate. [Btles,  J. — There  is  nothing  upon  the  face  of  the  case  r^Aoo 
*to  show  that  the  old  blue  drain  did  not  sufficiently  answer  its  ^ 
purpose.]     Nothing. 

KeanCj  Q.  C,  in  reply .~^It  is  found  by  the  vestry  that  the  old 
drainage  of  these  premises  was  insufficient  and  objectionable ;  and 
the  magistrate  declines  to  enter  into  that  question.  If  the  decision 
of  the  vestry  was  wrong,  the  proper  course  for  the  respondent  to 

tinrsae,  was  to  appeal  to  the  metropolitan  board,  unaer  s.  211. 
WiLLSS,  J.,  referred  to  The  Vestry  of  St.  Qeorge,  Hanover  Square* 
app.,  Sparrow,  resp.,  16  0.  B.  N.  S.  209  (E.  C.  L.  R.  vol.  111).]  If 
the  vestry  had  a  discretion,  they  have  exercised  it,  and,  it  is  sub- 
mitted, properly  exercised  it  under  s.  73 ;  the  69th  section  not  being 
applicable  to  the  state  of  things  existing  here,  but  only  to  the  general 
purposes  of  the  parish  or  district. 

WiLLSS,  J. — I  am  of  opinion  that  the  decision  of  the  magistrate 
in  this  case  was  right  and  ought  to  be  affirmed.  The  question  turns 
upon  the  construction  of  the  Metropolis  Local  Management  Act,  18 
k  19  Vict.  c.  120.  The  principal  question  is,  whether  the  respondent 
is  bound  to  pay  the  expenses  incurred  by  the  vestry  in  constructing 
certain  drains  from  the  respondent's  premises  into  the  new  sewer 
coloured  red  on  the  plan  annexed  to  the  case.  It  appears  that 
the  house  in  respect  of  the  ownership  of  which  the  respondent 
is  alleged  by  the  vestry  to  be  liable,  was  formerly  drained  into 
the  old  sewer  coloured  blue,  and  that  the  vestry  considered  the 
drainage  *of  the  house  into  that  sewer  unsatisfactory,  and  made  a 
resolution  in  the  terms  of  s.  78  of  the  statute,  by  which  they  found 
that  the  premises  of  the  respondent,  amongst  others,  were  not  drained 
by  sufficient  drains  communicating  with  a  sewer  and  emptying 
themselves  into  the  same  to  their  satisfaction ;  and  they  resolved  that 
*notice  should  be  given  to  the  owners  of  the  respective  pre-  r#4Qg 
mises,  requiring  them  to  drain  their  premises  by  separate  '- 
drains  into  the  front  sewer  in  the  Edgeware  Road.  And  it  further 
appears  that,  under  the  direction  of  the  vestry,  in  whom  the  statute 
vests  very  large  powers  for  the  alteration  and  improvement  of  the 
drainage  of  the  parish,  the  drains  by  which  the  respondent's  house 
was  formerly  drained  into  the  old  sewer  at  the  back  were  destroyed^ 
and  the  outlet  into  the  same  filled  up,  and  new  drains  were  made 
communicating  with  the  new  sewer  in  the  fronts  coloured  red  on  the 
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plan.  It  is  in  respect  of  the  expense  of  constracting  these  new  drains 
that  the  question  before  us  arises :  and  that  question  turns  upon  the 
construction  of  s.  73,  which  provides,  that»  if  any  house  or  building 
be  found  not  to  be  drained  by  a  sufficient  drain  communicating  with 
some  sewer,  and  emptying  itself  into  the  same,  to  the  satisfaction  of 
the  vestry  or  board  of  the  parish  or  district,  and  if  a  sewer  of  suffi- 
cient size  be  within  100  feet  of  any  part  of  such  house  or  building, 
on  a  lower  level  than  such  house  or  building,  it  shall  be  lawful  for  the 
vestry  by  notice  in  writing  to  require  the  owner  to  construct  a  proper 
covered  drain  into  such  sewer.  I  will  assume  that  to  mean,  into  any 
sewer  which  the  vestry  may  think  proper  to  point  out.  It  appears 
that  the  vestry,  acting  upon  the  above  resolution,  did  give  notice  to 
the  respondent,  requiring  him  to  make  the  drain  which,  on  his  de- 
fault, they  have  constructed  for  him.  The  case,  therefore,  falls  lite- 
rally within  the  73d  section,  as  contended  for  by  Mr.  Keane.  It  further 
appears  that  the  resolution  of  the  vestry  finding  the  old  drains  insuffi- 
cient, was  accompanied  by  a  resolution  "  that  the  old  drain  or  sewer 
at  the  rear  of  the  premises  should  be  discontinued :  and  in  truth  that 
which  was  the  object  of  the  vestry,  was,  not  that  the  drainage  of  the 
*4401   ^^spo^^^i^^'s  house  should  be  ^improved,  but  that  the  drainage 

^  of  that  and  of  the  other  houses  pointed  out  should  be  with- 
drawn from  the  old  sewer  and  carried  into  the  new  one.  The  ques- 
tion, therefore,  arises  upon  the  section  which  is  applicable  to  that  state 
of  things,  which  is  s.  69.  Before  I  proceed  to  state  the  provisions  of 
that  section  and  my  opinion  upon  its  construction,  I  think  it  right  to 
draw  attention  to  the  scope  and  object  of  the  act  generally.  The 
intention  was,  that  one  body  should  have  the  control  and  direction  of 
the  drainage  and  the  sewerage  of  the  parish  or  district.  But  a  marked 
distinction  is  made  between  that  which  is  for  the  general  benefit  of 
the  public,  and  that  which  applies  only  to  the  convenience  of  indivi- 
duals. Drains  were  considered  to  be  private  property,  to  be  provided 
by  the  owner  of  the  particular  house  or  building  to  be  benefited  by 
them,  and  the  expense  of  which,  whether  in  constructing  new  drains 
where  none  existed  before,  or  in  providing  sufficient  drains  where 
insufficient  before,  should  fall  upon  the  owner  of  the  premises.  But, 
with  respect  to  sewers,  properly  so  called,  which  are  not  constructed 
with  reference  to  any  private  house  in  particular,  it  was  intended  the 
expense  of  making  and  maintaining,  or  if  necessary  altering,  such 
sewers  should  fall  upon  the  public  in  the  shape  of  a  tax.  When  that 
is  considered,  it  follows  that  the  73d  section  was  intended  to  apply  to 
cases  where  the  drainage  of  a  particular  house  was  either  altogether 
wanting  or  insufficient  If  we  look  back  at  s.  72,  which  provides  that 
**  every  vestry  and  district- board  shall  cause  the  sewers  vested  in  them 
to  be  constructed,  covered,  and  kept  so  as  not  to  be  a  nuisance  or  inju- 
rious to  health,  and  to  be  properly  cleared,  cleansed,  and  emptied," 
&c.,  we  shall  at  once  see  the  propriety  of  vesting  in  the  body  having 
the  superintendence,  not  only  the  power  of  providing  efficient  drain- 
^AAyi  &g6i  but  also  the  power  of  altering  ana  ^keeping  in  repair,  &o, 

^  the  great  sewers.  One  of  the  main  sections  introduced  for 
that  purpose  is  the  69th.  By  that  section,  the  vestry  or  the  district* 
board,  are  required  from  time  to  time  to  repair  and  maintain  the  sewers 
vested  in  them,  or  such  of  them  as  shall  -  not  be  discontinued,  closed 


COMMON  BENCH  REPORTS.    (19  J.  SCOTT.    N.  S.)       441" 

up,  or  destroyed  ander  the  pow^ers  therein  oontained,  and  to  cause  to- 
be  made,  repaired,  and  maintained  such  sewers  and  works,  or  such 
diyersions  or  alterations  of  sewers  and  works,  as  may  be  necessary 
for  efifectoally  draining  their  parish  or  district,  &o.  Then  comes  a  pro- 
vision that  no  new  sewer  shall  be  made  without  the  previous  approval 
of  the  metropolitan  board  of  works,  and  that  the  discontinuance, 
closing  np,  destruction,  or  alteration  of  any  sewer  shall  be  so  done  as 
not  to  create  a  nuisance,  and  that  if  by  reason  thereof  any  person 
shall  be  deprived  of  the  lawful  use  of  any  covered  sewer,  it  shall  be 
the  daty  of  the  vestry  or  district  board  to  provide  some  other  sewer 
or  a  drain  as  effectual  for  his  use  as  the  sewer  of  which  he  is  so  de- 
prived. The  object  of  the  inquiry  I  made  in  the  course  of  the  argu-. 
ment  with  respect  to  whether  the  old  drain  had  been  closed  up,  was, 
to  ascertain  whether  or  not  thia^was  a  case  within  that  proviso; 
because,  if  the  respondent  had  been  deprived  of  the  use  of  the  old 
drain,  the  vestry  would  be  bound  to  provide  him  with  another.  It 
should  seem,  however,  that  that  is  not  so.  By  the  resolution  the 
yestrv  determine  that  the  old  drain  or  sewer  shall  be  discontinued ; 
bat  that  means  that  it  shall  be  discontinued  so  far  as  the  houses  refer- . 
red  to  had  the  use  of  it  for  the  purpose  of  carrying  off  their  drainage. 
Then  we  come  to  the  further  proviso,  on  which  the  question  does 
arise, — '*  that,  where  the  vestry  or  district-board  alter  any  sewer,  or 
provide  a  new  sewer  in  substitution  for  a  sewer  discontinued,  closed 
up,  or  destroyed,  they  may  contract  or  otherwise  alter  the  private 
drains  communicating  with  the  sewer  *so  altered,  or  with  the  p^^o 
sewer  so  discontinued,  closed  up,  or  destroyed,  or  may  close  ^ 
up  or  destroy  such  private  drains,  and  provide  new  drains  in  lieu  there* 
of,  as  the  circumstances  of  the  sewerage  may  appear  to  them  to  require,, 
but  so  that  in  every  case  the  altered  or  substituted  drain  shall  be  as 
effectual  for  the  use  of  the  person  entitled  thereto  as  the  drain  previ- 
ously used."  In  the  case  of  an  alteration  or  substitution  of  a  sewer, 
therefore,  such  alteration  or  substitution  imposes  upon  the  vestry  or 
district-board  the  obligation  to  provide  any  private  individual  with 
an  altered  or  substitute  drain  as  effectual  for  the  drainage  of  his  pre* 
mises  as  he  had  previously  used.  I  come  now  to  the  question  to 
which  the  magistrate  applied  his  mind.  Was  the  system  of  drainage 
marked  red  on  the  plan  an  improvement  of  the  drainage  rendered 
necessary  by  the  insufficiency  of  the  existing  drainage  of  the  respond- 
ent's premises  ?  or  was  it  a  dfrain  which  by  reason  of  the  alteration  or 
substitution  of  the  new  for  the  old  sewer  the  vestry  were  bound  to 
provide  under  s.  69  ?  That  is  partly  a  question  of  fact  and  partly  a 
question  of  law.  I  will  consider  that  point  first  with  reference  to  that 
as  to  which  there  was  no  evidence,  and  then  I  will  consider  it  with 
reference  to  that  as  to  which  there  was  positive  evidence.  First,  there 
was  no  evidence  that  the  drain  by  which  the  respondent's  house  was 
drained  into  the  old  sewer  was  an  insufficient  drain.  The  finding  is 
that  it  was  old  and  unsatisfactory.  I  will  assume  that  to  be  a  bonit 
fide  finding.  I  will  assume  that  the  new  sewer  was  a  great  improve- 
ment. But  the  reason  of  that  was,  because  it  was  a  better  sewer,  and 
that  the  old  one  was  a  bad  sewer  to  drain  into,  not  because  the  respond- 
ent's drains  were  insufficient.  Before  the  vestry  could  have  a  rights 
to  call  upon  a  private  individual  to  pay  for  the  improvement^  they 
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'^44S1  ^^^  show  that  his  drains  were  insufficient  and  '^'bad.  Sa  much 
-^  as  to  what  ia  not  found.  Then,  as  to  what  is  found.  The 
magistrate  has  found  that  the  vestry  did  do  away  with  the  old  sewer, 
and  close  up  the  old  drain :  and  the  question  is  whether  that  was  an 
alteration  of  the  sewer  within  the  69th  section  of  the  act.  Physi* 
oally  it  was :  and  it  was  the  alteration  of  the  sewer  which  rendered  it 
necessary  to  do  that  which  the  vestry  were  bound  to  do,  viz.,  to  provide 
the  respondent's  premises  with  new  drainage  as  effectual  as  that  which 
he  had  previously  enjoyed.  Bearing  in  mind  the  objects  of  the  stat- 
ute, and  the  distribution  of  the  burthen  of  the  cost  of  the  contem- 
plated works,  I  entertain  no  doubt^  upon  the  merits  of  the  case,  that 
the  expense  in  question  should  be  borne  by  the  public,  and  not  by 
the  respondent  individually.  I  do  not  think  it  necessary  to  go  into 
the  question  whether  or  not,  if  the  case  were  clear  of  the  69th  sec- 
tion, it  was  competent  to  the  magistrate  to  entertain  it.  He  thought 
he  had  no  power  to  review  the  decision  of  the  vestry :  and  I  am  far 
from  saying  that  he  was  wrong.  For  the  reasons  I  nave  imperfectly 
given,  I  am  of  opinion  that  the  decision  of  the  magistrate  should  be 
affirmed. 

.  BTLESy  J. — ^I  am  of  the  same  opinion.  I  think  the  magistrate  was 
right,  and  the  vestry  wrong.  The  vestry,  it  seems,  had  thought  fit 
to  make  a  new  sewer  in  front  of  the  respondent's  house,  which  was 
ilnder  their  jurisdiction,  and  that  they  closed  the  old  sewer  at  the 
back,  into  which  his  premises  were  formerly  drained,  and  it  became 
necessary  in  consequence  to  construct  a  long  drain  from  the  respond- 
ent's premises  to  the  new  sewer :  and  the  question  is  whether  the 
expense  of  that  work  is  to  fall  upon  the  individual  or  upon  the  public 
^4441  ^^^^  depends  upon  whether  the  ^proceeding  should  be  under 
-'  the  69th  or  the  78d  section  of  the  Metropolis  Management  Act, 
1865.  I  think  the  case  falls  clearly  within  the  69th  section.  The 
work  was  done  for  the  improvement  of  the  general  system  of  sewer- 
age, and  the  expense  must  be  borne  by  the  publia  To  bring  the  case 
within  the  73d  section,  it  must  be  shown  that  the  premises  sought  to 
be  charged  were  not  drained  by  a  sufficient  drain.  The  case  finds 
that  the  sewer  at  the  back  of  the  respondent's  premises  was  between 
sixty  and  seventy  years  old,  and  decidedly  objectionable.  It  depre- 
ciates the  sewer,  but  says  not  a  word  about  the  drainage.  No  single 
fact  is  stated  or  found  to  give  the  vestry  jurisdiction  under  s.  7S. 
The  facts  stated  show  that  they  could  not  have  had  jurisdiction  to 
proceed  under  that  section.  I  entirely  agree  with  my  Brother  Willes 
that  this  was  a  public  improvement^  which  ought  to  be  paid  for  by 
the  public. 

M!ontaouk  Smith,  J. — I  am  entirely  of  the  same  opinion.  The 
Qixpenses  in  question  were  incurred  by  the  vestry  under  s.  69.  It 
appears  that  the  old  sewer  at  the  back  of  the  respondent's  premises 
was  found  to  be  objectionable,  and  the  vestry  had  substitutea  for  it  a 
new  one  running  along  the  Edgeware  Road,  in  the  front :  and  by  a 
resolution  they  called  upon  the  respondent  to  divert  his  drainage  fiom 
the  old  to  the  new  sewer.  It  is  said  that  the  resolution  of  the  vestiy 
is  conclusive.  I  think  not.  It  is  not  found  as  a  fact  that  the  drain- 
1^  of  the  respondent's  premises  was  insufficient  or  imperfect,  so  as 
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to  bring  the  case  tinder  the  78d  section.  On  the  contrary,  it  appears 
tbat  the  alteration  of  the  respondent's  drains  had  become  necessary  in 
conseqaence  of  the  substitution  of  the  new  for  the  old  sewer.  That 
brings  the  case  within  the  plain  words  of  the  69th  section.  The  reso- 
lution of  the  ♦vestry  never  can  be  held  to  be  conclusive  when  r»^^ 
the  question  is  whether  the  facts  bring  a  case  within  the  69th  '* 
or  the  78d  section.  The  construction  contended  for  by  Mr.  Keane 
cannot  prevail.  The  decision  of  the  ma^strate  was  right,  and  must 
be  affirmed.  Decision  affirmed,  with  costs. 


THE  METROPOLITAN  BOARD  OF  WORKS,  Appellants; 
ROBERT  COX,  Respondent    June  28. 

TIm  98Ui  teetion  of  the  MetropolU  ManagenMBt  AmtDdaiMii  Aet^  186S,  proTidea  thftt  "no 
•lilting  wtA,  pasragOy  or  wny  being  of  a  leie  width  thnu  40  feet  f  hill  be  hereefler  formed  or 
laid  ont  for  bnilding  m  a  itreet  for  the  pnrpofei  of  oaniage-treffie,  nnleu  laoh  road,  paasagOi 
•r  waj  be  widened  to  the  ftill  width  of  40  feet," — the  meunrement  to  be  taken  half  on  either 
ilde  from  the  eentre  or  crown  of  the  roadway  to  the  external  wall  or/ronf  of  the  house,  or  to 
the  flmee  or  boundary  of  the/orteoarf,  If  any : — Held,  that  thia  prorialon  did  not  apply  where 
the  bnildinga  altetted  in  the  rmr  upon  an  old  lane  of  leaa  width  than  40  feet 

This  was  an  appeal  a^inst  an  order  made  on  the  9th  of  February, 
1865|  by  one  of  the  magistrates  of  the  police-courts  of  the  metropolian 
sitting  at  the  police-court,  Westminster,  in  the  county  of  Middlesex, 
dismissing  a  complaint  of  the  appellants  against  the  respondent 
founded  on  a  by-law  of  the  appellants  as  io  the  formation  of  new 
streets  in  the  metropolis,  duly  made  and  published  under  the  provi- 
sions of  the  Metropolis  Local  Management  Act,  1856,  18  &  19  Yict. 
c.  120,  and  also  on  the  98th  section  of  the  Metropolis  Management 
Amendment  Act,  1862,  26  k  26  Yict.  c.  102. 

The  appellants  being  dissatisfied  with  the  said  determination  as 
being  erroneous  in  point  of  law,  the  following  case  was  stated  for  the 
opinion  of  the  court  under  the  20  &  21  Vict.  c.  48 : — 

I.  The  complaint  came  before  the  magistrate  on  the  2d  of  Feb- 
mary,  1866,  on  a  summons  in  the  following  terms  :^* 

PoliJ^-CSX  wit.  1  W-*--"*«'  P°l-  Court. 
*'*  To  Mr.  Robert  Cox,  of  Oakley  Street,  Chelsea.  \*iA& 

'*  Whereas,  information  and  complaint  have  been  this  day  ^ 
made  before  the  undersigned,  one  of  the  magistrates  of  the  police- 
courts  of  the  metropolis,  sitting  at  the  police-court,  Westminster,  in 
^6  county  of  Middlesex,  and  within  the  metropolitan  police-district, 
by  the  metropolitan  board  of  works,  by  John  Pollard,  clerk  of  the 
said  board :  For  that,  after  the  passing  of  the  Metropolis  Local  Man- 
agement Act,  1866,  and  before  the  committing  by  Robert  Cox,  of 
Oakley  Street,  Chelsea,  builder,  of  the  oflEenoe  hereinafter  mentioned, 
the  said  metropolitan  board  of  works  did  make  a  by-law  as  to  the 
formation  of  new  streets  in  the  metropolis  as  defined  by  the  said  act, 
which  said  by-law  was  made,  confirmed,  approved,  and  published  as 
required  by  the  said  act: 
*'  That,  by  the  98th  section  of  the  Metropolis  Management  Amend- 
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meat  Act,  1862,  it  is  provided,  amongst  other  things,  that  no  existing 
road,  passage,  or  way,  being  of  a  less  width  than  40  feet  shall  be  here- 
after formel  or  laid  out  for  building  as  a  street  for  the  purposes  of 
carriage-trai&o  or  of  foot-traffio  only,  respectively,  unless  such  road, 
passage,  or  way  be  widened  to  the  full  width  of  4^  feet  or  of  20  feet 
respectively,  the  measurement  of  such  width  being  taken  half  on 
either  side  from  the  centre  or  crown  of  the  roadway  to  the  external 
wall  or  front  of  the  houses  or  buildings  erected  or  intended  to  be 
erected  on  each  side  thereof:  but,  where  forecourts  or  other  spaces  are 
intended  to  be  left  in  front  of  the  houses  or  building  then  the  width 
shall  be  measured  up  to  the  fence  or  boundary  dividing  or  intended  to 
divide  such  forecourts  or  spaces  from  the  public  way:  And  such 
streets  respectively  shall  be  open  at  both  ends  from  the  ground  up- 
wards ;  and  any  road,  passage,  or  way  hereafter  to  be  formed  or  laid 
*4471  ^^^  ^^^  either  oi  the  purposes  aforesaid,  *shall  be  deemed  to  be 
^  a  new  street,  and  beoome  subject  to  all  the  provisions  of  the 
statutes  for  metropolis  management,  and  to  the  provisions  and  penal- 
ties of  and  under  any  by-laws  made  or  to  be  made  in  pursuance 
thereof  in  relation  to  sewerage,  drainage,  or  paving,  and  to  width,  con- 
struction, surface,  inclination,  and  other  requirements  and  particulars: 

'*  That  the  said  by-law  relative  to  the  formation  of  streets  in  the 
metropolis,  amongst  other  things,  provided,  that,  in  case  of  any  breach 
of  the  regulations  contained  therein,  the  offender  shall  be  liable  for 
each  offence  to  a  penalty  of  40«.,  and,  in  case  of  a  continuing  offence, 
to  a  further  penalty  of  20if.  for  each  day  aftier  notice  thereof  irom  the 
metropolitan  board  of  works: 

''  That,  after  the  making,  approving,  and  publishing  of  the  said  by- 
law, and  the  enactment  of  the  said  statute  of  1862,  that  is  to  say,  on 
or  about  the  2d  of  December,  1864,  the  said  metropolitan  board  of 
works  gave  notice  under  the  said  by-law  to  the  said  Robert  Cox,  of 
Oakley  Street,  Chelsea,  builder,  and  whomsoever  else  it  might  con- 
cern, that  he  had  erected  or  caused  to  be  erected  certain  buildings  at 
the  southern  end  and  on  the  eastern  side  of  Hob  Lane,  Chelsea,  in 
the  county  of  Middlesex,  within  the  limits  of  the  said  metropolis  as 
defined  by  the  said  Metropolis  Local  Management  Act,  18o5,  and 
within  the  said  metropolitan  police-district,  whereby  the  said  road  or 
lane  has  been  formed  and  laid  out  for  building  as  a  street  for  the  pur- 
poses of  carriage-traffic  as  aforesaid  by  the  said  Bobert  Cox,  and  was 
and  is  of  less  width  than  40  feet  as  defined  and  described  by  the  said 
by-law  and  statute,  that  is  to  say,  of  the  width  of  21  feet  only,  con- 
trary to  the  said  by-law  and  to  the  said  statute  in  that  behalf: 

**  These  are  therefore  to  command  you  Robert  Cox,  in  Her  Majesty^s 
•4481  °*^"^®»  ^  ^^  ^^^  appear  on  Thursday,  *the  5th  of  January,  1865, 
-^  at  2  o^cIock  in  the  afternoon,  at  the  police-court  aforesaid,  before 
me  or  any  other  magistrate  of  the  said  police-court  who  may  then  be 
there,  to  answer  to  the  said  information  and  complaint  of  the  said 
metropolitan  board  of  works,  and  to  be  further  dealt  with  according 
to  law.    Given,"  &c. 

3.  The  by-law  referred  to  in  the  said  summons  was  made  and  pub* 
lished  on  or  about  the  Ist  of  May,  1867,  and  was,  so  far  as  is  material 
to  the  present  case,  as  follows, — "  In  case  of  any  breach  of  the  regu- 
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latioDs  contained  in  this  by-law,  the  offender  shalLbe  liable  for  each 
ofience  to  a  penalty  of  40«.,  and,  in  case  of  a  continuing  offence,  to  a 
farther  penalty  of  20«.  for  each  day  after  notice  thereof  from  the 
metropolitan. l>oard  of  works." 

4.  The  facts  of  the  case,  as  admitted  on  both  sides,  were  as  fol- 
lows:— The  respondent,  Robert  Cox,  is  a  builder,  holding  on  a  lease 
for  500  years  or  thereabouts  a  large  piece  of  ground  in  Chelsea,  which 
partially  abuts  on  a  certain  ancient  carriage-way  varying  in  width  from 
21  feet  to  18  feet  2  inches  or  thereabouts,  called  Hob  Lane ;  and  the 
said  piece  of  ground  was  at  the  date  of  the  said  lease,  and  still  is, 
separated  from  Hob  Lane  by  a  wooden  fence. 

5.  The  other  side  of  Hob  Lane,  opposite  to  the  said  piece  of  ground 
of  the  respondents,  is  bounded  by  the  wooden  fence  of  Cremorne 
Gardens.  The  respondent  has  no  estate  or  property  in  the  soil  of 
Hob  Lane ;  neither  has  he  any  interest  in  the  property  on  the  other 
side  of  it 

6.  In  laying  out  his  land  for  building  purposes,  the  respondent 
obtained  under  the  provisions  of  the  Metropolis  Local  Management 
Act,  1855,  and  the  said  by-law,  the  consent  of  the  appellants  to  and 
did  form  and  lay  out  some  new  streets. 

7.  The  respondent  has  erected  six  houses,  part  of  an  ^intended  r*^g 
row  of  houses  fronting  upon  Seaton  Street.  The  backs  of  this  ^ 
TOW  of  houses  are  towards  Hob  Lane,  which  is  there  from  21  to  20 
feet  wide,  and  are  at  a  distance  varying  from  17  feet  5  inches  to  10 
feet  9  inches  from  the  fence  separating  the  said  piece  of  land  of  the 
respondent  from  Hob  Lane  as  aforesaid,  and  at  a  distance  varying 
from  88  feet  2  inches  to  81  feet  9  inches  from  the  fence  of  Cremorne 
Gardens  upon  the  opposite  side  of  the  lane;  and  there  is  at  present 
no  communication  between  the  backs  of  the  said  bouses  and  Hob 
Lane. 

8.  The  respondent  has  not  widened  Hob  Lane  in  any  way. 

9.  The  appellants  contended,  that,  by  reason  of  the  premises,  the 
respondent  had  formed  or  laid  out  for  building  as  a  street  for  the 
purposes  of  carriage-traffic  the  existing  road  of  Hob  Lane ;  and  that, 
Tinder  the  by-law  and  the  section  of  the  act  hereinbefore  mentioned, 
the  respondent  was  bound  to  leave  and  had  not  left  the  full  width  of 
40  feet  between  those  houses  and  the  boundary  wall  of  the  other  side 
of  Qob  Lane. 

10.  The  respondent  contended,  that,  by  reason  of  the  premises,  he 
had  not  formed  or  laid  out  for  building  as  a  street  for  the  purpose  of 
carriage-traffic  the  existing  road  of  Hob  Lane,  within  the  meaning  of 
the  said  act  and  by-law ;  and  that  he  was  not  bound  to  widen  the 
same  to  the  said  full  width  of  40  feet. 

11.  The  magistrate  adjourned  the  case  until  the  9th  of  February, 
1865,  and  then  determined  and  adjudged  that  the  said  complaint  and 
summons  ought  to  be  dismissed.  The  ground  of  his  said  determina- 
tion was,  that  the  existing  road  called  Hob  Lane  had  not  been  formed 
or  laid  out  for  building  as  a  street  for  the  purposes  of  carriage-traffic 
by  the  defendant. 

The  question  for  the  opinion  of  the  court  was,  whether  the  magis- 
trate was  right  in  dismissing  the  said  complaint. 
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*4501  ^it^lti^K  Q-  C.  (with  whom  was  Baymond),  for  the  appel- 
-I  lants.(a) — The  question  turns  upon  the  construction  of  the  98tt 
section  of  the  Metropolis  Management  Amendment  Act,  1862,  25  k 
26  Yict.  c  102,  whicn  enacts  that  "  no  existing  road,  passage,  or  waj 
being  of  a  less  width  than  40  feet  shall  be  hereafter  formed  or  laid 
out  for  building  as  a  street  for  the  purposes  of  carriage-traffic,  unless 
such  road,  passage,  or  way  be  widened  to  the  full  width  of  40  feet, 
the  measurement  of  the  width  of  such  street  to  be  taken  half  on  eith^ 
aide  from  the  centre  or  crown  of  the  roadway  to  the  external  waller 
front  of  the  houses  or  buildings  erected  or  intended  to  be  erected  oa 
each  side  thereof;  but,  where  forecourts  or  other  spaces  are  intended 
to  be  left  in  front  of  the  houses  or  buildings,  then  the  width  shall  be 
measured  up  to  the  fence  or  boundary  dividing  or  intended  to  divide 
such  forecourts  or  spaces  from  the  public  way ;  or,  for  the  parposea 
*4511  ^^  foot-traffic  only,  ^unless  such  road,  passage,  or  way  be 
^  widened  to  the  full  width  of  20  feet,  measured  as  aforesaid; 
or  unless  such  streets  respectively  shall  be  open  at  both  ends,  from 
the  ground  upwards :  and  any  road,  passage,  or  way  hereafter  to  b^ 
formed  or  laid  out  for  either  of  the  purposes  aforesaid  shall  be  deemed 
to  be  a  new  street,  and  become  subject  to  all  the  provisions  of  the 
recited  acts(&)  and  this  act,  and  to  the  provisions  and  penalties  of  and 
under  any  by-laws  made  or  to  be  made  in  pursuance  thereof  in  rela> 
tion  to  sewerage,  drainage,  or  paving,  and  to  width,  construction, 
surface,  inclination,  and  other  requirements  and  particulars.'*  The 
question  is,  what  constitutes  ^he  forming  or  laying  out  for  building 
an  existing  road  or  way  as  a  street?  It  is  submitted,  that,  if  there 
be  an  existing  highway  or  road,  not  being  a  street  in  the  sense  of 
having  houses  on  either  side,  and  any  person  is  desirous  of  building 
on  either  side,  there  must  be  a  clear  width  of  40  feet  left  between  the 
fences  or  boundaries.  Here,  the  respondent,  having  a  piece  of  land 
abutting  on  Hob  Lane,  has  laid  it  out  in  streets,  and  has  built  his  outer 
fence  at  the  rear  so  as  to  leave  less  than  the  space  required  by  the  act 
for  a  carriage-way.  In  the  interpretation-clause,  s.  250,  of  the  18  & 
19  Vict.  c.  120,  **  street*'  is  defined  in  a  way  which  cannot  be  applica^ 
ble  to  this  act,  viz.,  ''any  highway  (except  the  carriage-way  of  any 
turnpike-road),  and  any  road,  bridge  (not  being  a  county-bridge); 
lane,  footway,  square,  court,  alley,  passage,  whether  a  thorough&re 
or  not:"  ana  but  little  aid  is  derived  from  the  112th  section  of  the  26 
&  26  Yict.  c.  102,  which  declares  that  "  street"  shall  be  deemed  to 

,   (a)  The  pointa  mftrked  for  argament  on  tho  ptrt  of  the  ftppellMita  wort  as  follows : — 

"  1.  Tbftt  Hob  Lane  wm  At  the  time  of  the  reopondont  ballding  tho  houMt  abutting  ob  it  aA 
exiitiog  road,  paiiage,  or  way  of  lata  width  than  40  Aet,  within  the  meaiiiBg  of  the  98th  eae^ 
tion  of  the  25  A  26  VioL  o.  102,  and  of  the  aaid  by-law : 

"  2.  That  the  reipondent^  hj  boiiding  the  said  hooioi  aa  mentioned  in  the  ease,  foimed  and 
laid  out  Hob  Lane  for  building  at  a  atreet  for  the  parpoae  of  earriage-traffio,  within  the  mtaii 
ing  of  the  aaid  98th  aeotion  and  of  the  aaid  by-law : 

**  3.  That  the  raapondent  did  not  widen  Hob  Lane  to  the  lUl  width  of  40  ftel,  aa  required  hf 
the  aaid  aeotion  and  by-law : 

,   **  4.  That  Hob  Lane,  when  ao  formed  and  laid  oat  by  the  reaponden^  waa  a  new  atiee^  withia 
Iho  aaid  aeotion  and  by-law : 

'*  5.  That  the  raapondent  ought  therefore  to  hare  been  oonrioted  of  an  infKngoBBent  of  the 
said  act  and  hy-law>  and  that  tho  deeiaion  of  tho  magiatrale  In  diamiaaing  the  oomplainl  of  the 
appellanta  waa  erroneona  in  point  of  law." 

(6)  18  A  19  Viet  o.  120;  19  A  20  Viot.  e.  112;  and  21  A  22  Viet.  e.  104. 
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apply  to  and  include  the  subject-matters  specified  in  the  260th  seo^ 
tion  of  the  firstly  recited  act ;  and  that  the  expression  ''  new  street" 
*8hall  apply  to  and  include  "  all  streets  hereafter  to  be  formed  rmAxm 
or  laid  out,  and  a  part  of  any  such  street,  and  also  all  streets  ^ 
the  maintenance  of  the  paving  and  roadway  whereof  had  not  pre- 
Tiously  to  the  passing  of  this  act  been  taken  into  charge  and  assumed 
by  the  commissioners,  trustees,  surveyors,  or  other  authorities  having 
oontrol  of  the  pavements  or  highways  in  the  parish  or  place  in  which 
such  streets  are  situate,  and  a  part  of  any  such  street,  and  also  aK 
atreets  partly  formed  or  laid  out/'  [Willes,  J. — The  98th  section 
seems  to  assume  that  the  houses  are  to  face  the  street.]  The  mischief 
intended  to  be  remedied  is  the  same,  whether  the  front  or  the  rear  of 
the  houses  abuts  upon  the  road. 
Keane,  Q.  C,  for  the  respondent,  was  not  called  upon.(a) 
WiLLKS,  J. — I  ain  of  opinion  that  the  decision  of  the  magistrate 
was  right,  and  should  be  affirmed.  The  meaning  of  the  98th  section 
of  the  2d  &  2d  Vict,  a  102,  evidently  is,  that  the  street  on  which  the 
houses  frorU  *is  to  be  of  the  prescribed  width.  I  must  own  r^xgb 
I  ^ould  have  thought  it  a  question  of  fact.  '- 

Btles,  J. — I  am  of  the  same  opinion.  The  respondent  has  not 
Jaid  out  Hob  Lane  as  a  street  for  carriage-traffic.  He  has  done  nothing 
to  Hob  Lane.  Decision  affirmed. 

Keane,  for  the  respondent,  asked  for  the  costs  below.  > 

PsB  GuRiAK. — We  have  nothing  to  do  with  the  costs  below. 

r 

(a)  Tba  poiota  intended  to  be  urged  on  bebalf  of  tbe  respondent  were  m  follows  : — 

"  L  Tbat  Hob  Lane  bae  not  been  formed  or  laid  out  for  building  as  a  street  for  tbe  pnrpom 
jtt  earriage-traffio  or  of  foot-traflle :  » 

"2,  Tbat  tbe  Aoimm  of  tbe  respondent  are  at  tbe  proper  distance  ttom  tbe  centre  or  crown  of 
Bob  Lane : 

«  3.  Tbat  tbe  respondent  is  not  bound  to  widen  Hob  Lane  at  all : 

*'i,  Tbat  tbe  respondont  is  not  bound  to  widen  Hob  Lane  to  tbe  ftill  widtb  of  40  feet :         ' 

"S,  Tbat  tbe  respondent  baa  no  rigbt  or  power  and  is  not  bound  to  widen  Hob  Lane  to  tile 
IbU  width  of  40  feet,  tba  measurement  being  taken  balf  on  eitbor  side  from  tbe  centre  or  crown 
of  tbe  roadway : 

"  6.  Tbat  the  respondent  baa  done  all  things  which  be  is  bound  by  tbe  said  act  of  parliament 
to  do^  nad  tbat  tbe  zutpondont  is  not  in  respect  of  buildings  erected  by  him  liable  to  widen  Hob 
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Coals  were  shipped  at  Sunderland  under  a  charter-party  between  one  Do  M.  and 'the  defend- 
ant (the  owner  of  tbe  Tossel),  whereby  and  by  the  bill  of  lading  they  were  made  deliTcrable  at 
Alexandria  to  order  or  assigns.  Tbe  charter-party  contained  the  following  stipulation, — "  The 
ftiight  to  be  paid  on  unloading  and  right  dellTcry  of  the  cargo  less  adTanoes  in  cash  at  current 
lale  of  exchange :  One-half  of  tbe  finelgbt  to  be  adranoed  by  freighter's  acceptance  at  thrib 
aontbs,  on  signing  bills  of  lading :  Owner  to  insure  tbe  amount  tad  depoait  with  charterer 
tbe  dob-policy,  and  to  guarantee  same. 

On  reeelTing  the  acceptanOe  (which  became  due  on  tbe  8d  of  February,  1864),  tbe  agent  for 
tbs  ship  endorsed  on  tbo  bill  of  lading  a  reoeipt  for  "801^  17s.  M.,  as  per  charter-party." 
'  He  M.  endoraed  tbe  bill  of  lading  in  blank,  and  forwarded  it  to  tbe  plaintiff  (for  whom  the 
eoels  bad  been  purobased)  at  Alexandria.  Tbe  plaintiff,  on  the  ship's  arrlTal  at  Alexandria 
on  tbe  5tb  of  January,  1804,  demanded  the  delivery  of  the  cargo;  but  tbe  master  (bavinf 
baard  tbat  De  M.  bad  stopped  payment,  refused  to  deliTcr  it  unless  be  receiTed  the  full  freight 
•r  a  guarantee  for  its  payment.  Tbe  plaintiff  thereupon  caused  bis  agents  B.  A  Go.  to  give  tb# 
Mqnired  guaraateey  and  tbe  ••oals  were  delivered.    At  tbla  time  tbe  bill  of  exobaage  was  amth 
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itendiog  in  th«  handi  of  a  Ihird  pwfon :  bat  th«  defendant  had  taken  it  np  bafinre  thii 
wai  broufht 

B.  A  Co,  deolining  to  pay  more  than  tbe  balf  freight,  the  master  eaed  them  on  their  goaran- 
lee  in  the  Conialar  Court,  and  B.  A  Co.  paid  the  wbole  freight  nnder  protatt  In  an  action  bj 
the  plaintiff  for  the  wrongfiil  eonvertion  of  the  eoala,*- 

Held,  that  the  defendant  had  no  lien  upon  the  oargo  for  the  amonat  npraeeoled  by  the  bl& 
of  exchange ;  and  that  the  plaintiff  waa  entitled  to  reooTor  it  aa  damagea  in  thia  aetion ;  and 
that  hia  right  waa  not  affected  by  the  proeeedinga  which  took  place  in  the  Consular  Court 

This  was  an  action  brought  by  the  plaintiff  to  recover  3012. 17i. 
6d.  under  the  circumstaDces  hereinafter  mentioned.    By  consent,  and 
*4541  ^°^^^^  judge's  ^order,  the  following  case  was  stated  for  the 
-'  opinion  of  the  court: — 

1.  The  plaintiff  is  a  merchant  residing  at  Alexandria,  in  Egypt; 
and  the  defendant  is  a  shipowner  residing  at  Sunderland,  and  the 
owner  of  a  ship  called  the  Parthian. 

2.  On  the  1st  of  September,  1868,  Messrs.  Zizinia  A  Co.,  of  London, 
as  agents  for  the  plaintiff,  entered  into  a  contract  with  one  De  Mattes, 
also  of  London,  for  the  purchase  of  2000  tons  of  steam  coal,  of  which 
contract  the  following  is  a  copy : — 

"  Memorandum  of  agreement  between  Mr.  W.  N.  De  Mattes  and 
Messrs.  Zizinia  &  Co. : 

*^  Mr.  W.  N.  De  Mattos  agrees  to  supply  Messrs.  Zizinia  &  Co.  with 
(2000)  two  thousand  tons  of  best  Daviason's  West  Hartley  large  steam 
coals,  screened  and  with  usual  certificates,  say  ten  per  cent.,  more  or 
less ;  the  bills  of  lading  for  the  entire  quantity  to  be  delivered  to  the 
purchasers  by  the  end  of  the  present  month  (September)  in  two  or 
more  shipments.  Messrs.  Zizinia  &  Co.  agree  to  pay  on  receipt  of  the 
documents  (bill  of  lading  and  policy  of  insurance)  at  the  rate  of  S4i. 
sterling  per  ton  of  20  cwt  nett  cash,  deducting  the  balance  of  freight 
payable  to  the  captains  at  Alexandria,  together  with  a  commission  of 
8  per  cent,  upon  the  full  84^.  per  ton ;  said  balance  of  freight  to  be 
•paid  in  cash  at  Alexandria,  at  the  current  rate  of  exchange  for  three 
•months'  bills  on  London.  The  coals  to  be  taken  fpom  alongside  the 
ship  at  the  buyer's  risk  and  expense,  at  the  rate  of  not  less  than  thirty 
tons  per  weather  working  day,  Sundays  excepted.  In  the  event  of 
Mr.  De  Mattos  neglecting  to  supply  tonnage  in  the  specified  time^ 
Messrs.  Zizinia  &  Co.  are  at  liberty  to  charter  ships  for  the  said  quan* 
tity,  at  current  rates,  for  seller's  account.*' 

*4551       ^'  ^"  pursuance  of  the  aforesaid  contract,  De  Mattos  *char- 
-l  tered  certain  vessels  for  the  conveyance  of  the  said  coals ;  and, 
amongst  others,  he  entered  into  the  following  charter-party  of  the 
Parthian  with  the  defendant : — 

"London,  1st  October,  1863. 

"It  is  this  day  mutually  agreed  between  Mrs.  Simpson,  owner  of 

the  good  ship  or  vessel  called  the  Parthian,  A.  1.,  and  metalled, y 

master,  of  the  burthen  of  284  tons  register,  or  thereabouts,  now  in 
Havre,  or  on  passage  thereto  from  Queenstown,  and  W.  N.  De  Mat- 
tos, of  London,  merchant,  that  the  said  ship,  being  tight,  staunch,  and 
every  way  fitted  for  the  voyage,  shall  with  all  possible  despatch,  after 
discharging  present  cargo  at  Havre,  sail  and  proceed  to  South  Dock^ 
Bunderland,  and  there  load  in  the  customary  manner  from  the  factors 
of  the  said  freighter  a  full  and  complete  cargo  of  steam  coals,  to  be 
loaded  in  regular  turn,  not  exceeding  what  she  can  reasonably  stow 


COMMON  BENCH  REPORTS.    (19  J.  SCOTT.    N.  d.)       455 


tnd  carry  over  and  above  her  tackle,  apparel,  provisions,  and  furni- 
ture; and,  being  so  loaded,  shall  therewith  proceed  to  Alexandria,  or 
80  near  thereunto  as  she  may  safely  get,  and  there  deliver  the  same, 
on  being  paid  freight  at  and  after  the  rate  of  802.  (five  guineas  gra* 
tuity)  sterling,  per  keel  of  21  tons  4  cwt.  taken  on  board  and  delivered, 
in  fall  of  all  port-charges  and  pilotages,  harbour-dues  on  cargo,  Dover 
and  Ramsgate  dues,  and  of  all  pier  and  light-dues  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  what  nature  and  kind  soever 
daring  the  said  voyage,  always  excepted):  the  cargo  to  be  delivered 
afloat  alongside  a  railway  or  other  safe  wharf,  steamer,  or  floating- 
depdt,  and  to  be  discharged  by  the  ship  over  the  ship's  side,  as  cus- 
tomary;  and  no  part  of  the  cargo  to  be  used  during  the  voyage,  or  to 
be  retained  for  ballast.  Coals  for  ship's  use  to  be  provided  at  the 
^expense  of  the  owners,  and  the  quantity  to  be  stated  on  bills  r^j^A 
of  lading.  The  freight  to  be  {>aid  on  unloading  and  right  '- 
delivery  of  the  cargo,  less  advances,  in  cash,  at  current  rate  of  exchange. 
One-half  of  the  freight  to  be  advanced  by  freighter's  acceptance  at 
three  months  on  signing  bills  of  lading.  Owner  to  insure  the  amount, 
and  deposit  with  charterer  the  club-policy,  and  to  guarantee  same. 
One  working  day  per  keel  and  a  half,  weather  permitting,  to  be 
allowed  the  said  merchant  (if  the  ship  is  not  sooner  despatched)  for 
unloading  the  said  ship  at  the  port  of  discharge  (Sundays  and  holi- 
days excepted),  and  ten  days  on  demurrage,  over  and  above  the  said 
laying  days,  at  61  per  day.  The  ship  to  be  addressed  to  freighter's 
agents  at  port  of  discharge,  paying  usual  commission  of  2  per  cent. 
The  brokerage  of  5  per  cent,  upon  this  charter-party  is  due  to  Smithy 
Sundius  k  Co.,  ship  lost  or  not  lost  The  ship  and  her  freight  are 
bound  to  this  venture.  All  claim  for  average  to  be  settled  in  Lon- 
don, in  conformity  with  the  rules  of  Lloyd's.  Penalty  for  non- 
performance of  this  agreement,  700^.'' 

4.  In  accordance  with  tbis  charter-party,  De  Mattos  shipped  on 
board  the  Parthian  426  tons  18  cwt.  of  steam  coals,  beine  part  of  the 
2000  tons  he  had  contracted  to  sell  Messrs.  Zizinia  &  Co.  tor  the  plain* 
tiff,  as  before  stated.  The  captain  of  the  Parthian  thereupon  duly 
signed  a  bill  of  lading  for  the  said  426  tons  13  cwt.  of  coals,  of  which 
the  following  is  a  copy : — 

"Shipped  in  good  order  and  well  conditioned,  by  W.  N.  De  Mattos, 
in  and  upon  the  good  ship  called  the  Parthian,  whereof  is  master  for 
this  present  voyage  W.  Simpson,  and  now  riding  at  anchor  in  the  port 
of  Sunderland,  and  bound  for  Alexandria,  161  Newcastle  chaldrons, 
or  20|  keels,  and  weighing  426  tons,  18  cwt.,  of  Davidson's  West 
Hartley  large  steam  coals,  *which  are  to  be  delivered  in  the  ^#459 
like  good  order  and  condition  alongside  any  crafl,  steamer,  ^ 
float! ng-depdt,  wharf,  or  pier  where  the  ship  can  lie  afloat,  at  the 
aforesaid  port  of  Alexandria,  as  the  agent  of  the  charterer  may  direct 
(the  act  of  God,  the  Queen^s  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever,  excepted)  unto  order  or  to  his  assigns.  The 
ship  to  be  discharged  at  the  rate  of  not  less  than  Sl^g  tons  per  work- 
ing day  (weather  permitting),  and,  when  required  by  the  freighter's 
agent,  such  extra  quantity  as  may  be  practicable ;  and,  if  not  dis* 
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charged  ia  the  time  above  specified,  demurrage  to  be  paid  at  the  rati 
of  62.  per  diem.  Freight  for  the  said  goods  to  be  paid  as  per  charter* 
party,  with  average  accustomed.  In  witness  whereof  the  master  or 
purser  of  the  said  ship  hath  affirmed  tp  four  bills  of  lading,  all  of  this 
tenor  and  date,  the  one  of  which  bills  being  accomplished,  the  others 
to  stand  void.    Dated  in  Newcastle,  27th  October,  1863." 

5.  The  freight  on  the  coals  so  shipped  on  board  the  Parthian 
amounted,  at  the  rate  of  80Z.  per  keel  reserved  by  the  charter-party, 
to  6Q3Z.  15«.,  one-half  of  wbicn  sum  was  3012.  17«.  6dl 

6.  Upon  the  said  bill  of  lading  being  so  signed  as  aforesaid,  Ds 
Mattos,  the  charterer,  gave  his  acceptance  at  three  months  for  SOU 
17s.  6d.  in  favour  of  the  defendant,  pursuant  to  the  terms  of  the  char 
ter-party. 

.  7.  The  said  acceptance  was  dated  the  81st  of  October,  186S,  and 
became  due  on  the  8d  of  February,' 1864.  Upon  its  being  so  given 
as  aforesaid,  the  defendant's  agents,'  Messrs.  Smith,  Sundins  &  Co^ 
endorsed  a  receipt  on  the  bill  of  lading;  of  which  receipt  the  follow^ 
ing  is  a  copy : —  ^ 

*4601       '*  Received  on  account  of  the  within  freight  three  ^hundred 
-'  and  one  pounds  seventeen  shillings  and  sixpence,  as  per  chazv 
ter-party» 
£30117  6.  "for  Mrs.  Mary  Simpson, 

"  Smith,  Sukdius  &''Co.,  as  agents." 

8.  De  Mattos  then  made  out  and  delivered  to  the  plaintiff's  agent 
an  invoice  showing  what  was  due  for  the  coals  shipped  by  the  Par* 
thian,  of  which  the  following  is  a  copy : — 

**  London,  28th  October,  1863.  . 
*<  Messrs.  Zisinia  &  Go.  to  W.  K.  De  Mattos. 
Under  oontraot  of  Ist  September,  1863. 
**  426 1}  tons  of  Davidson's  West  Hartley  large  steam  ooals,  shipped  at 
Sunderland  per  Parthian,  Simpson,  master,  for  delivery  at  Alexandria, 

at  34«.  per  ton 725    6    1 

•«  Freight,  at  302.  per  keel      •       .        •       .       •        .   603  15    0 
MQratuity ..550 

609    0    0 
''Leas  advance  on  sailing      •       •       •       •       •       •   301  17    6 

307    2   0 

418    3    7 
«( Less  3  per  cent,  on  7252.  6«.  Id. 21  15    3 

£396    8    5 

'*  Received  byoheck 

"  per  W.  N.  Di  Mattos, 

"  C.  A.  Sfano." 

9.  On  the  28th  of  October,  1863,  De  Mattos  endorsed  the  bill  oC 
lading  in  blank,  and  handed  the  same  so  endorsed  to  Messrs.  Zizinia 
k  Co.,  the  plaintiff's  agents,  who,  on  the  Slst  of  October,  1868,  paid 
De  Mattos  the  balance  of  8962.  8$.  6(i  appearing  dae  on  the  afor^aid 
invoice.  : 

.  10.  Messrs.  Zizinia  &  Co.  afterwards  forwarded  the  bill  of  lading  so 
endorsed  by  De  Mattos  to  the  plaintiff,  at  Alexandria. 
«  11.  The  defendant  was  oot  informed,  nor  had  she  any  knowl6dg9^ 
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4i  any  time  before  the  Gommencement  *of  this  action,  of  the  r^^^i 
said  contract  between  the  plaintiff's  a^nt  and  De  Mattos  of  }• 
the  1st  of  September,  1868,  or  of  the  said  invoice,  or  of  the  payment 
of  the  balance  appearing  due  thereon,  or  of  any  dealings  or  transace 
tions  between  the  plaintiff  or  his  agents  and  De  Mattos,  relating  to 
the  premises. 

12.  The  ship  sailed  with  her  cargo  from  Sunderland  for  Alexandrin 
on  the  4th  of  November,  1863 ;  and,  shortly  after  she  so  sailed,  De 
Mattos  became  and  declared  himself  insolvent,  and  ultimately,  on  the 
4th  of  January,  1864,  a  deed  of  inspectorship  was  executed  by  him 
and  divers  of  his  creditors  (not  includinK  either  the  plaintiff  or  the 
defendant)  under  and  in  accordance  with  the  192d  section  of  the 
Bankruptcy  Act,  1861,  but  without  the  written  assent  or  approval  of 
the  plaintiff  or  the  defendant.  This  deed  was  registered  in  accord« 
ance  with  the  provisions  of  the  said  192d  section  on  the  1st  of  Febru- 
ary, 1864;  ana,  for  the  purposes  of  this  case,  it  is  to  be  assumed  that 
all  the  conditions  required  by  that  section  to  make  the  said  deed  valic|| 
effectual,  and  binding  on  all  the  creditors  of  the  said  charterer  as  if 
they  were  parties  to  and  had  executed  the  same,  were  duly  performed 
at  the  time  of  the  said  registration.  The  provisions  of  the  said  deed 
are  set  out  in  Strick  v.  De  Mattos,  S  Hurlst*  &  Colt.  22,  and  are  to  be 
taken  as  part  of  this  case. 

18.  The  Parthian  afterwards  sailed  for  Alexandria,  and  arrived 
there  with  the  cargo  on  the  6th  of  January,  1864 ;  on  which  day  the 
captain  reported  her  arrival  to  the  plaintiff,  and  stated  that  he  would 
on  the  following  day  (the  6th)  be  ready  to  discharge  the  cargo.  > 

14.  The  plaintiffj  then  being  the  holder  of  the  bill  of  lading  as  such 
endorsee  as  aforesaid,  thereupon  took  the  necessary  measures  for 
.receiving  the  cargo,  and  intimated  to  the  captain  that  he  was  prepared 
to  pay  *the  balance  of  the  freight  remaining  unpaid  after  r«^gn 
deducting  the  SOU.  174.  6d.  referred  to  in  the  receipt  on  the  ^  • 
bill  of  lading.  On  the  following  day,  namely,  the  6th  of  January, 
1864,  the  captain  of  the  Parthian,  who  by  letters  received  by  him  on 
his  arrival  at  Alexandria,  had  learnt  that  De  Mattos  had  suspended 
payment,  refused  to  deliver  the  cargo  to  the  plaintiff,  except  upoa 
the  terms  of  being  paid  the  full  amount  of  the  freight,  without  making 
any  such  deduction,  or  having  a  guarantee  for  the  payment  of  the 
same. 

15.  The  master  of  the  ship  thereupon  claimed  to  have  a  lien  upon 
the  said  cargo  for  the  payment  of  the  full  chartered  freight ;  and,  in 
exercise  of  such  alleged  lien,  detained  the  said  cargo  on  board  the 
abip  until  the  20th  of  January,  the  plaintiff  during  all  that  time  refus- 
ing to  make  such  payment  or  to  guarantee  or  procure  a  guarantee  for 
the  payment  to  the  said  master  of  the  full  chartered  freight. 

16.  De  Mattos's  acceptance  was  not  due  till  the  3d  of  February, 
1864,  and  was  therefore  not  due  at  the  time  when  the  captain  refused 
to  deliver  the  coals  to  the  plaintiff. 

17.  The  said  acceptance  at  this  time  was  in  the  hands  of  third  par< 
ties,  and  was  not  paid  at  maturity,  but  was  taken  up  by  the  defenoant 
before  the  commencement  of  this  action. 

.    18.  Upon  the  20th  of  January,  1864,  Messrs.  Barker  &  Co.,  of 
jAlexan<jria,  at  the  request  of  the  plaintiff,  and  to  procure  delivery  of 
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the  cargo  to  the  plaintiff,  gave  the  master  of  the  Parthian  the  follow- 
ing guarantee, — the  master  still  continuing  his  refusal  to  deliver  the 
cargo  without  being  paid  the  full  amount  of  the  freight  or  having  a 
guarantee  for  the  payment  of  the  same  as  aforesaid : — 

"  Alexandria,  20th  January,  1864. 
"  Captain  Simpson,  of  the  Parthian. 
♦4631       "  ^^^* — ^^  consideration  of  your  agreeing  at  our  ♦request  to 
^   deliver  to  Mr.  E.  Tamvaco  the  cargo  of  coals  at  present  on 
board  your  ship,  we  hereby  undertake  and  guarantee,  that,  when  and 
so  soon  as  you  shall  have  aelivered  the  said  cargo  unto  the  said  Mr. 
E.  Tamvaco  or  his  order,  that  we  will  on  demand  pay  or  cause  to  be 
paid  to  you  in  cash  the  full  amount  of  freight  due  and  payable  to  you 
in  respect  of  said-  cargo,  without  any  deduction  whatsoever,  except 
•commission  due.  (Signed)  "  Babksb  &  Co." 

19.  The  master  of  the  Parthian,  upon  receiving  the  said  guaraatee, 
forthwith  commenced  to  deliver  the  cargo  to  the  plaintiff,  and  com- 
pleted such  delivery  on  the  18th  of  February,  1864. 

20.  Upon  the  completion  of  the  said  delivery,  the  master  of  the 
Parthian  (Mr.  De  Mattos's  acceptance  having  been  in  the  meantime 
dishonoured  at  maturity,)  applied  to  the  plaintiff  for  payment  of  the 
full  chartered  freight ;  and,  upon  the  plaintiS'^s  refusal  to  pay  the  same, 
applied  to  Messrs.  Barker  &  Co.  for  payment  of  the  same  in  pursu- 
ance of  the  said  guarantee.  The  said  Messrs.  Barker  &  Co.,  however, 
by  the  plaintiff^s  instructions,  and  on  his  behalf,  also  refused  to  paj 
the  same;  whereupon  the  master  of  the  said  ship  instituted  legal  pro- 
ceedings against  the  Messrs.  Barker  &  Co.  in  Uer  Majesty's  Consular 
Court  for  Egypt,  at  Alexandria,  which  had  jurisdiction  in  the  said 
matter,  for  the  recovery  of  the  sum  due  from  Messrs.  Barker  &  Co.  to 
him  on  their  said  guarantee ;  and  the  said  cause  was  proceeded  with 
and  duly  prosecuted,  and  a  day  fixed  for  the  trial  of  the  same ;  bat, 
on  the  day  before  such  last-mentioned  day,  Messrs.  Barker  k  Co.,  on 
behalf  of  the  plaintiff)  and  by  his  authority,  and  in  discbarge  of  their 
liability  under  the  said  guarantee,  viz.  on  the  7th  of  March,  1864^ 
paid  the  master  of  the  Parthian  the  amount  agreed  to  be  paid  by  them 
*4641   ^^^^^  *their  said  guarantee,  without  making  any  deduction 

^  for  the  SO  12.  17^.  6d. ;  the  plaintiff  at  the  same  time  protesting 
against  such  payment  being  demanded  or  made. 

21.  Upon  receiving  the  amount  so  paid  by  Messrs.  Barker  &  Go. 
as  aforesaid,  the  master  of  the  Parthian  gave  them  a  receipt  for  the 
same. 

22.  The  plaintiff  afterwards,  and  before  the  commencement  of  this 
action,  repaid  Messrs.  Barker  &  Co.  the  amount  so  paid  by  them  to 
the  said  master  of  the  Parthian  as  aforesaid. 

23.  The  average  length  of  a  voyage  of  a  vessel  of  the  same  class  as 
the  Parthian  from  Sunderland  to  Alexandria,  is  two  months. 

The  questions  for  the  opinion  of  the  court  are, — ^first,  whether, 
under  the  circumstances  before  set  out,  the  plaintiff  was  at  the  time 
when  the  captain  of  the  Parthian  refused  to  deliver  her  cargo  entitled 
to  have  the  said  cargo  delivered  to  him  on  payment  of  the  balance  of 
the  freight,  after  deducting  the  8012.  17«.  6d,, — secondly,  whether, 
assuming  the  plaintiff*  to  be  entitled  to  recover  in  respect  of  the  said 
refusal  to  deliver,  be  is  entitled  to  recover  anything  as  damages  but 


COMMON  BENCH  BEP0RT8.    (19  C    SCOTT.    N.  8.)       464 

the  damage  sustained  by  bim  by  being  deprived  of  the  possession 
of  the  cargo  from  the  time  of  the  said  refusal  to  the  time  of  the  cargo 
being  delivered  to  him. 

If  the  court  should  be  of  opinion  upon  both  points  in  the  affirma- 
tiye,  then  the  plaintiff  was  to  have  juagment  for  the  sum  of  8112. 17ff. 
6(Lt  with  costs.  If  the  court  should  be  of  opinion  upon  the  first  point 
in  the  affirmative,  and  upon  the  second  point  in  the  negative,  then  the 
plaintiff  was  to  have  judgment  for  lOL,  with  costs.  If  the  court 
should  be  of  opinion  upon  the  first  point  in  the  negative,  a  nonsuit 
was  to  be  entered. 

*MeUi8h,  Q,  0.  (with  whom  was  Bidder),  for  the  plaintiff.(a) —  r*4A5 
The  first  question  is,  whether  the  defendant  had  a  lien  on  the  '- 
cargo  for  that  portion  of  the  freight  of  the  coals  which  was  represented 
by  the  bill  of  exchange,  which  had  not  arrived  at  maturity  when  the  ship 
reached  Alexandria.  The  plaintiff,  as  endorsee  of  the  bill  of  lading, 
on  which  was  endorsed  a  receipt  for  one-half  of  the  charter  freight^ 
claimed  the  coals  on  payment  of  the  remaining  half.  The  master, 
acting  for  his  owner,  refused  to  deliver  any  part  of  the  cargo  unless 
the  whole  of  the  freight  was  paid  or  guaranteed.  At  this  time  the 
bill  of  exchange  which  De  Mattos,  *the  charterer,  had  given  r^Aaa 
for  one-half  of  the  freight,  was  still  running,  and  in  the  bands  '- 
of  a  third  person.  The  question  is,  whether  that  refusal  of  the  master 
to  deliver  was  not  a  conversion.  If  the  bill  had  become  due  and  had 
been  dishonoured  before  the  refusal  to  deliver  the  goods,  the  court 
would  have  had  to  determine  whether  or  not  they  would  follow  the 
decision  of  the  Privy  Council  in  Kirchner  v.  Venus,  12  Moore^s  P.  G«. 
361,  where  that  court,  adopting  the  principle  laid  down  in  How  v. 
Kirchner,  11  Moore's  P.  C.  21,  but  repudiating  the  authority  of 
Gilkison  v.  Middleton,  2  C.  B.  N.  S.  184  (E.  C.  L.  R.  vol.  89),  held, 
after  much  consideration,  that,  where  freight  is  by  the  contract  pava* 
ble  at  the  port  of  loading,  the  owner  thereby  agrees  to  abandon  his- 
lien  on  the  cargo,  notwithstanding  the  dhipper  has  failed  to  comply 
with  the  condition.  [WiLLBS,  J. — The  Privy  Council  seem  to  have 
thought  they  were  acting  in  opposition  to  Gilkison  t;.  Middleton,  but 
in  truth  they  were  not.  There  were  two  previous  cases,  in  one  of 
which,  Neish  v.  Graham,  8  Ellis  &  B.  506  (E.  C.  L.  R.  vol.  92),  such 
a  payment  was  treated  as  freight,  and  in  the  other,  Blakey  v,  Dixon, 
2  Bos.  k  P.  821,  as  not  being  freight  proper.     The  question  decided 

(a)  The  point*  marked  for  argnment  on  the  pari  of  the  pleintiif  were  u  followi : — 

*'  1.  That,  OD  the  ship'i  arriTal  at  Alexandria,  the  defendant  had  no  Hen  on  the  cargo  for  the 
Ml/.  17«.  4S<f.,  the  araoont  of  freight  in  respect  of  which  ihe  had  agreed  to  take  and  had  taken 
the  bill  of  exchange  accepted  bj  De  Maltoi : 

"  2.  That,  the  defendant  having  pro  tanto  waved  her  lien  by  taking  the  laid  bill,  end  the 
ihip  having  arrived  at  Alexandria,  and  the  pUintiff'i  right  to  the  delivery  of  the  cargo  having 
acemed,  the  defendant's  lien  in  respect  of  Uie  amoant  of  flight  for  which  the  said  biU  wai 
given  eoald  not  and  did  not  revive  upon  the  insolvency  of  De  Mattos  and  ihe  probable  or  pos- 
iihle  fatare  dishonour  of  the  bill : 

**  3.  That  the  defendant  having  held  out  to  the  plaintiff  that  she  had  received  the  sum  of 
SOIL  17«.  6d.  on  account  of  the  fVeight,  and  the  plaintiif  having  settled  with  De  Mattos  on^that 
fMting,  she  cannot  now  be  heard  to  say  that  she  did  not  so  receive  it : 

**  4.  That,  the  question  in  effect  being  whether  the  plaintiff  or  the  defendant  is  to  bear  the  lost 
occnsioDed  by  De  Mettos's  insolvency,  the  defendant  who  gave  the  credit,  must  be  the  loser : 

**  b.  That  the  plaintiff  is  entitled  to  recover  the  aforesaid  sum  of  3012.  17s.  M,,  which  he  ws« 
wrongfully  compelled  to  pay  in  order  to  obtain  possession  of  the  cargo,  as  well  as  damages  for 
its  wrongful  detention ;  and  his  right  to  recover  was  not  under  the  oiroumstances  altered  oc 
iffeeied  by  the  eventual  dishonour  of  De  Mattos's  acceptance." 
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VI  Gilkison  v,  Middleton  does  not  arise  here :  that  case  was  in  truth 
only  an  affirmaDce  of  Blakej  v,  Dixon.  There  is  no  express  lien 
clause  here.]  Kirchner  v,  Venus  does  conflict  with  Neish  v.  Graham. 
The  court  there  did  not  attend  to  the  distinction  between  that  cue 
and  Gilkison  v.  Middleton  now  pointed  out.  It  is  impossible  to  con- 
tend that  the  owner  could  have  any  lien  here.  The  next  question  is, 
what  is  the  proper  measure  of  damages.  When  delivery  of  the  cargo 
was  demanded,  it  was  refused  unless  the  full  freight  was  paid  or 
guaranteed.  If  the  plaintiff  had  paid  the  money  under  protest^  he 
would  undoubtedly  have  been  entitled  to  recover  it  back  as  money 
^4671  ^^^  ^^^  received  to  his  use.  How  is  his  ^position  altered  by 
^  his  having  procured  Barker  &  Co.  to  give  a  guarantee? 
[WiLLES,  J. — The  defendant  has  got  the  whole  freight :  if  the  plain- 
tiff was  not  liable  as  to  the  moiety,  surely  he  may  recover  it  back.] 
Mdnisty,  Q.  C.  (with  whom  was  Lewera),  for  the  defendant.(a)— All 

(a)  The  poiati  marked  for  ergameBt  on  the  {Mu-t  of  the  defenduit  were  m  follows : — 

"  1.  That  the  itipaUtion  in  the  ehnrter-partj,  that  the  shipowner  ihoold  inenre  the  amonnt  of 
half  the  freight*  elearly  indieates  the  intention  of  the  parties,  that  the  oharterer's  aeeeptaaee 
•hoold  not  be  a  part  pajment  in  lien  of  freight  strictlj  to  oalled,  but  a  mere  loan  by  the  ehar- 
t«rer  to  the  shipowner  not  affecting  in  any  way  the  shipowner's  right  of  lien  for  the  full  bar- 
tered freight  on  the  arrival  of  the  ship  at  Alexandria;  and  that  the  opposite  eonstmeden  an 
#hieh  the  plaintiff  mnst  rely,  tIb.,  that  the  said  aooeptanoe  was  to  be  a  part  payment  in  liee  of 
freight  strictly  so  called,  and  as  snch  a  walTer  of  lien  pro  tanto,  inTolves  the  unwarrantable 
hypothesis  that  the  charterer  and  shipowner  oontraeted  that  the  shipowner  should  do  that  whieh 
it  was  not  legally  competent  for  him  to  do,  tIi.,  that  he  should  insure  freight  whieh  ez*hypo- 
thesi  would  at  the  time  of  effecting  sueh  insurance  haTo  been  already  paid  to  him,  and  wfakh 
therefore  could  be  under  no  risk  from  any  of  the  perils  proposed  to  be  insured  againa t : 

"2.  That  the  former  part  of  the  charter,  which  prescribes  the  shipowner's  duty,  imposed  ae 
obligation  upon  the  defendant,  to  deliTcr  the  cargo  except  on  payment  of  full  fr«ight ;  and  that 
the  consignee's  liability  under  the  charter,  as  oonsignee,  and  his  consequent  right  to  dedaet 
•dTanees,  did  not  arise  until  the  complete  delirery  to  and  acceptance  by  him  of  the  eargo : 

**l.  That,  on  De  Mattos's  suspension  of  payment*  the  defendant  was  entitled  to  exercise  a 
lien  against  the  plaintiff  for  the  full  amount  of  the  chartered  freight : 

**  4.  That  the  term  *  adTanees '  in  -the  clause  stipulating  that  the  freight  was  to  be  paid  en 
'unloading  and  right  deliTory  of  the  cargo,  less  adTancea  in  cash/  is  inapplicable  to  an  aecspt- 
ance  which  was  already  in  effect  dishonoured  at  the  time  when  such  deduction  had  to  be  maJK 
Ihat  is  to  say,  upon  the  unloading  and  right  deliTery  of  the  eargo ;  and  that,  either  on  the 
supposition  of  the  said  acceptance  being  a  loan,  or  of  its  being  a  conditional  payment  of  frtigbt 
In  adTanee^  the  plaintiff  was  not  entitled  to  deduct  the  amount  of  the  said  aeceptanee  fit>B  the 
fhU  chartered  freight  under  the  name  of  an  'advanoe,'  but,  on  the  contrary,  there  being  then 
nothing  to  be  deducted  under  the  name  of  an  '  adTanoe,'  the  plaintiff  by  rirtne  of  the  daaie 
ibore  mentioned  was  bound  to  pay  the  fhll  charter  freight : 

**  b.  That,  CTen  assuming  the  acceptance  to  hare  been  a  part  payment  of  freight  in  adraaec, 
nerertheless,  express  referenoe  being  made  to  the  terms  of  the  charter-party  both  in  the  ea- 
dorsed  receipt  and  in  the  bill  of  lading  itself,  the  plaintiff  had  due  notice  before  the  endoroemeat 
Of  the  bill  of  lading  to  him  that  the  said  reoeipt  was  not  a  receipt  for  a  cash  payment  In  satii* 
faction  and  discharge  of  half  the  chartered  freight,  but  only  a  receipt  for  a  conditional  pty- 
rnent,  liable  to  be  defeated  by  the  dishonour  of  the  bill,  or  by  the  release  and  discharge  of  the 
charterer  therefrom  by  bankruptcy  or  otherwise ;  and  that  the  said  receipt  therefore  could  not 
Operate  to  curtail  the  liability  which  the  defendant  took  upon  himself  as  endorsee  of  the  bill  of 
lading,  to  pay  the  charter  freight,  whatcTor  such  freight  might  prore  to  be : 

**  6.  That  be  Hattos  would  not  hare  been  entitled  on  the  arriral  of  the  ship  at  Alexandria 
on  the  6th  of  January,  1864,  to  deduct  the  amount  of  the  said  acceptance  from  the  fhU  charter 
freight,  inasmuch  as  he  had  on  the  prerious  day,  rii.,  the  4th  of  January,  1864,  execatsd  a 
deed  under  tbe  192d  section  of  the  Bankruptcy  Act,  1861,  whereby  he  was  effeotnally  released 
from  all  liability  to  be  sued  upon  the  said  acceptance,  the  said  deed  operating  by  relation  to  the 
date  of  the  delirering  of  the  same ;  that  the  defondant  would  hare  been  entitled  to  exercise  a 
lien  against  De  Mattos  under  these  circumstances  for  the  AiU  amount  of  the  oharter  freight; 
and  that  the  defendant's  rights  against  the  plaintiff,  as  endorsee  of  the  bill  of  lading,  wei«  ea 
Ihe  arriral  of  the  ship  at  Alexandria^  by  rlrtne  of  the  BiU  of  Lading  Ae^  18  4  19  Viet  a.  111» 
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about  the  bargain  between  tbe  ^plaintiff  and  De  Mattos  may  be  r^r^gg 
dismissed  from  the  case :  the  defendant  was  ignorant  of  that  ar-   ^ 
rangement    Her  right  depends  upon  the  charter-party  and  the  bill  of  - 
lading.    By  the  former,  the  clear  intention  of  the  parties  was,  that  the 
freight  should  be  paid  at  the  port  of  ^delivery,  less  something.  r^Aag 
Has  the  shipowner,  by  taking  a  bill  payable  at  a  distant  date,  ^ 
waived  orprecluded  herself  from  setting  up  her  common-law  right  of 
lien  7"    What  is  the  contract  ?     "  The  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo,  less  ^advances  in  cash,  at  cur-   r«4i7A 
Tent  rate  of  exchange.    One-half  of  the  freight  to  be  advanced,   ^ 
by  freighter's  acceptance,  at  three  months,  on  signing  bills  of  lading. 
Owner  to  insure  the  amount,  and  deposit  with  charterer  the  club-policy, 
and  to  guarantee  same."    The  woras  "  in  cash''  in  most  charter-parties 
are  followed  by  the  words  *'  for  ship's  use."    Here  those  latter  words 
are  struck  out.    [Willes,  J. — The  object  of  the  shipowner  was,  to 
obtain  a  negotiable  instrument.    Is  the  discounter  of  the  bill  to  have 
the  lien  7]     This  was  not  the  case  of  a  payment  out  and  out  ;(a)  but 
an  advance,  to  be  repaid  by  the  shipowner  in  the  event  of  the  ship 
being  lost, — apart  from  the  question  about  the  policy.    The  charter* 
party  contemplates  the  shipowner  having  an  interest  in  that  portion  * 
of  the  freight.  •  All  that  How  t;.  Kirchner  and  Eirchner  r.  Yenus 
^establish,  is,  that  the  shipowner's  lien  is  gone,  where  he  enters  r^A*r\ 
into  a  contract  which  is  inconsistent  with  it    [Willes,  J.,  ^ 

eo-«zteiiaiT«  with  her  rightf  ag«intt  I>«  Mattof ;  and  that  8b«  wm  at  ih«  said  time  aeoordinglj 
entitled  to  exercise  a  oo-eztensivo  lien  agaiast  the  plaintiff  on  his  refusal  to  pay  the  full  char- 
ter freight: 

'<  7.  That  the  gnaraatee  so  giTea  as  ahoro  mentioned  operated  as  an  aecord  and  satisfaction 
of  ill  theQ-«zisting  claims  on  the  part  of  the  plaintiff  against  the  defendant  in  respect  of  the 
isid  freight  and  detention,  and  amounted  to  an  agreement  on  both  sides  that  the  cargo  should 
be  delivered  to  plaintiff  without  pr^udioe  to  his  liability  for  full  freight,  and  that  Barker  k 
Co.  ahonid  hold  the  fnll  freight  in  their  hands  until  the  plaintiff's  liability  to  pay  the  same  wat 
decided  by  a  competent  tribunal ;  and  that  the  payment  by  the  plaintiff  under  pressure  of  legal 
proceedings  taken  to  determine  such  liability,  was  an  admission  of  the  defendant's  right  to  fnll 
freight^  by  which  the  plaintiff  is  now  concluded  : 

*'8.  That  the  coals  carried  by  the  defendant's  ressel  were  on  their  shipment  at  (Sunderland' 
tbe  plaintiff's  coals,  and  the  full  freight  thereof  was  therefore  primarily  the  plaintiff's  debt,  and 
was  on  the  6th  of  January  the  plaintiff's  debt  notwithstanding  that  I>e  Mattos's  bill  was  then 
nuDing ;  thai  any  liability  of  De  Mattos  under  the  charter,  or  upon  his  aooeptance,  was  only 
collateral  to  the  plaintiff's  primary  liability ;  and  that  the  defendant's  remedies  thereon  were 
not  in  substitution  of,  but  only  collateral  to  the  defendant's  lien  and  other  remedies  : 

"  9.  That,  assuming  the  detention  of  the  cargo  from  the  6th  to  the  20th  of  January  not  to 
bare  been  Justified  on  any  of  the  gronnds  aboTC  mentioned,  the  defendant  wiU  contend  that  the  . 
sum  of  SOW.  17«.  6d.  paid  under  the  said  gnarantee  In  alleged  excess  of  what  was  due  for  freight 
on  the  arrival  of  the  ship  at  Alexandria,  forms  no  element  of  the  damages  legally  recoTcrabla 
from  the  defendant  in  respect  of  the  said  detention, — first,  because  the  full  amount  of  the  freight 
had  at  the  time  of  the  payment  under  the  guarantee  Iwcome  payable  by  the  plaintiff,  tbe  dis- 
honour of  the  said  acoeptance  having  preceded  the  date  of  such  payment,  and  the  plaintiff's 
liability  accordingly  to  the  full  chartered  freight  had  revived, — secondly,  because  the  said  guar- 
entee  was  given  without  protest,  and,  in  the  absence  of  any  suggestion  to  the  contrary,  must 
be  taken  to  have  been  made  with  fnll  knowledge  of  all  the  facts,  and  the  payment  which  was 
se  made  under  the  said  guarantee  stands  in  the  same  position^  as  a  payment  made  without  pro- 
liBt  and  with  ftill  knowledge  of  aU  the  facts, — ^thirdly,  because  the  said  payment  was  made  . 
tfier  and  in  consequence  of  the  commencement  and  prosecution  of  legal  proceedings  instituted 
for  tbe  enforcement  of  the  same, — fourthly,  that  the  plaintiff's  repayment  to  Barker  k  Co.  of 
tbe  said  amount  (which  repayment  alone  gives  a  colour  to  his  claim  for  damages  in  respect  of 
the  said  sum)  was  too  remotely  and  indirectly  consequent  upon  the  defendant's  refusal  to 
deliver  the  cargo,  to  fonn  an  element  of  damage  in  respect  of  sneh  mfiuaL" 

(a)  See  Frayes  e.  Worms,  anti,  p.  169. 
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referred  to  Alsager  v.  The  St.  Katharine's  Dock  Company,  14  M.  k 
W.  794.    There,  a  charter-party  stipulated  that  the  ship  should  pro- 
ceed from  London  to  Bombay,  and,  being  there  loaded,  should  proceed 
to  London,  and  discharge  in  any  dock  the  freighters  might  appoint,  and 
deliver  her  cargo  "  on  being  paid  freight  at  and  after  the  rate  of  42. 
per  ton,''  &c.    By  a  subsequent  clause  it  was  stipulated  that  the 
freight  was  to  be  paid  "  on  unloading  and  right  delivery  of  the  cargo, 
in  cash,  two  months  after  the  vessel's  inward  report  at  the  Custom 
House."    And  it  was  held,  that,  upon  the  construction  of  these  stip- 
ulations, taken  together,  the  freight  was  not  payable  until  two  months 
after  the  inward  report;  and  that  the  shipowner  had  not,  after  the 
cargo  was  discharged  pursuant  to  the  charter-party,  any  lien  thereon 
for  the  freight.]     Then,  before  the  goods  are  delivered,  De  Mattos 
has  become  bankrupt,  and  has  virtually  dishonoured  his  acceptance.. 
Knowing  that,  the  master  declines  to  deliver  the  cargo  without  pay- 
ment of  the  freight,  or  a  guarantee  of  payment.    The  money  is  not 
paid  under  protest    But,  to  put  an  end  to  the  dispute,  Barker  k  Co. 
(acting  probably  as  agents  for  the  plaintiff)  give  the  master  an  abso- 
lute undertaking  to  pay  the  freight  in  consideration  of  his  delivering 
them  the  cargo.    The  cargo  having  been  delivered  upon  the  faith  of 
this  undertaking,  an  action  is  brought  against  Barker  &  Go.  upon 
their  guarantee,  in  which  action  they  might  have  raised,  and  were 
bound  to  raise,  the  defence  now  set  up.    They  decline  to  do  so,  bat 
submit  to  a  judgment.    According  to  all  the  principles  laid  down  in 
the  cases  referred  to  in  the  notes  to  Marriott  v,  Hampton,  2  Smithes 
Leading  Cases,  5th  edit.  p.  856,  the  money  so  paid  cannot  be  recov- 
*4721  ^^^^  hack.     [Willes,  J. — That  ♦might  be  a  very  good  answer 
^  to  an  action  to  recover  back  the  money :  but  this  is  an  action 
for  the  wrongful  conversion  of  the  plaintiff's  goods.]     Changing  the 
form  of  action  cannot  vary  the  rights  of  the  parties.    The  plaintiff 
cannot  be  in  a  better  condition  than  if  he  haa  paid  the  money,  and 
was  seeking  to  recover  it  back.    This  is,  in  truth,  an  indirect  mode 
of  seeking  to  obtain  that  which  could  not  be  obtained  directly. 

Melliah,  in  reply,  was  stopped  by  the  court. 

Willes,  J. — This  case  has  been  very  fully  and  ably  argued  on  both 
sides :  and  the  court  has  also  had  an  opportunity,  before  hearing  the 
conclusion  of  Mr.  Mellish's  argument,  of  considering  the  matter.  The 
result  is  that  we  think  the  plaintiff  is  entitled  to  judgment.  The  first 
and  general  question  is,  whether  the  shipowner,  under  the  circum- 
stances which  have  arisen  here,  and  having  regard  especially  to  the 
insolvency  of  De  Mattos,  the  charterer,  had  a  lien  on  the  goods  for  the 
freight,  not  only  as  to  the  half  which  was  payable  at  Alexandria,  but 
also  as  to  the  half  which  had  been  paid  by  a  bill  of  exchange  at  three 
months,  in  pursuance  of  the  terms  of  the  charter-party,  for  which  the 
shipowner  stipulated  in  these  terras, — "The  freight  to  be  paid  on 
unloading  ana  right  deli/ery  of  the  cargo,  less  advances,  in  cash,  at 
current  rate  of  exchange.  One-half  of  the  freight  to  be  advanced  by 
freighter's  acceptance  at  three  months,  on  signing  bill  of  lading. 
Owner  to  insure  the  amount,  and  deposit  with  charterer  the  club- 
policy,  and  to  guarantee  same.''  The  vessel  was  loaded,  and  proceeded 
on  her  voyage.  The  acceptance  was  given  for  SOU  lis,  6(f.,  the  half- 
freight,  and  became  due  on  the  8d  of  February,  1864.    The  vessel 
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arrived  at  Alexandria  in  the  early  part  of  January.    In  the  meatt 
time  De  Mattes  had  *become  insolvent;  and  it  may  be  as*  r^^itA 
gamed  that  the  bill  would  not  be  honoured  by  him,  but  that  ^ 
the  holder  would  only  receive  a  dividend  upon  the  amount  from  Db 
Mattos's  estate.    Before  the  bill  became  due,  the  consignee  under  a 
bill  of  lading  which  by  the  authority  of  the  shipowner  intimated  that 
one^half  of  the  freight  had  been  paid  as  per  charter-party,  demanded 
delivery  of  the  cargo,  and  offered  to  pay  the  remaining  half  of  the 
freight.    The  master,  having  received  intelligence  of  the  stoppage  of 
De  Mattos,  refused  to  deliver  the  cargo  except  on  payment  of  the  full 
amount  of  the  charter  freight, — that  is,  the  half  freight  which  was  to 
be  paid  on  delivery  of  the  cargo  at  Alexandria,  and  also  a  sum  equiv- 
alent  to  the  amount  of  the  acceptance  given  by  De  Mattos.    In  other 
words,  he  claimed  on  behalf  of  his  owner  to  be  entitled  not  only  to 
the  conditional  payment  by  the  charterer's  acceptance,  but  also  to 
have  the  same  amount  over  again  in  cash.  Under  these  ciroumstancesy^ 
a  jury  would  unquestionably  find  that  there  had  been  a  conversion  of 
the  goods  by  the  master  as  agent  for  the  owner  in  the  course  of  his 
employment  and  for  the  benefit  of  his  owner.    Matters  so  stood  for  a 
week  or  ten  days ;  the  master  persisting  in  his  refusal  to  deliver  the 
cargo  unless  he  received  payment  of  the  full  freight  in  cash,  or  a 
guarantee  for  the  same.    The  plaintiff  in  order  to  obtain  the  cargo^ 
yielded  to  the  captain's  demand,  and  caused  his  agents,  Barker  &  Co., 
to  give  the  master  an  undertaking,  that,  on  delivery  of  the  cargo  to 
the  plaintiff  or  his  order,  thev  would  on  demand  pay  or  cause  to  be 
paid  to  him  the  full  freight  due  and  payable  in  respect  of  the  cargo. 
Looking  at  the  circumstances  under  which  that  guarantee  was  given, 
It  manifestly  was  intended  to  be  applied  not  only  to  the  half  freight 
which  remained  to  be  paid  in  Alexandria,  but  also  to  the  moiety 
which  was  secured  by  Be  Mattos's  ^acceptance.   The  guarantee  r^A'T± 
having  been  given,  the  master  proceeded  to  deliver  the  cargo,   '• 
and  the  delivery  was  completed  on  the  18th  of  February,  ten  days 
after  the  acceptance  became  due  and  was  dishonoured.     This  latter 
circamstance  could  not  be  relied  on  as  giving  any  new  right:  there 
had  been  a  demand  and  refusal  before  that  day.    Subsequently,  the 
master  insisted  upon  being  paid  the  full  freight.    Barker  &  Co.  were 
advised  to  resist  the  claim ;  and  a  suit  was  brought  against  them  by 
the  master  in  the  Consular  Court  upon  their  guarantee.     On  con- 
sideration, they  did  not  think  fit  to  raise  the  present  defence,  but 
submitted  to  a  judgment,  and  paid  the  amount  in  dispute  (the  amount 
of  the  bill,  I  assume),  under  protest.    The  question  is,  whether  the 
plaintiff  is  entitled  to  recover  that  money  from  the  shipowner, — I  do 
not  say  back,  because  that  would,  as  I  conceive,  be  limiting  his  rights. 
I  think  he  is  entitled  to  recover  that  money  from  the  shipowner.     In 
order  to  determine  that  question,  it  will  be  necessary  in  toe  first  place 
to  see  what  were  the  rights  of  the  parties  under  the  charter-party,-* 
whether  the  master  was  right  in  detaining  the  cargo  for  the  full 
freight.    Assuming  that  the  owner's  lien  did  not  extend  to  the  moiety 
of  the  freight  in  respect  of  which  the  bill  was  given,  there  will  arise 
another  question,  viz.,  whether  the  subsequent  transactions  varied  the 
rights  of  the  assignee  of  the  bill  of  lading.    As  to  the  construction  of 
the  charter-party,  L  cannot  entertain  any  doubt  that  the  correct  con- 
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Btraotion  of  the  clause  relating  to  the  payment  of  freight, — ''The 
freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo  less 
advances  in  cash  at  current  rate  of  exchange," — is  this,  viz.,  that 
the  words  "in  cash"  are  not  to  be  read  as  qualifying  "advances," 
but  are  to  be  read  in  connection  with  the  subs^uent  words,  *'  at  cur 
rent  rate  of  exchange."  It  is  said  that  mercantile  men  would  read  them 
*4751   '*'o^h^^^'^-  ^^^  ^^  ^^  derive  no  assistance  from  mercantile 

-'  usage ;  none  is  stated  in  the  case.  If  we  were  to  read  the  clause, 
'*  less  advances  in  cash,"  then  there  is  nothing  in  the  charter-party  to 
which  it  can  be  applied ;  for,  there  is  no  stipulation  for  advances. 
The  document  which  was  handed  up  to  us  during. the  argument  deals 
with  ''advances  for  ship's  use."  To  read  in  "for  ship's  use"  would 
not  only  be  nonsense,  because  the  charter-party  makes  no  provision 
for  such  advances,  but  it  would  be  manifestly  contrary  to  the  inten- 
tion of  the  parties,  for,  those  words,  which  stood  in  the  printed  form, 
are  actually  struck  out.  Not  only  does  this  charter-party  not  deal 
with  advances  in  cash,  but  it  deals  with  advances  not  in  cash ;  for,  the 
very  next  clause  is  as  follows : — "  One-half  of  the  freight  to  be  ad- 
vanced by  freighter's  acceptance  at  three  months,  on  signing  bill  of 
lading."  In  order,  therefore,  to  give  effect  to  the  intention  of  the 
parties  as  expressed  in  this  instrument,  we  must  refer  "  advances"  to 
the  only  advance  that  is  mentioned  in  it,  and  read  the  clause  thus^ — 
"  Freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo 
(less  advances)  in  cash  at  current  rate  of  exchange."  That  will  make 
the  whole  sensible,  and  will  give  effect  to  every  word  used,  and  will 
not  be  inconsistent  with  that  which  is  a  common  mercantile  transac- 
tion. The  shipowner  says  to  the  charterer, — "  You  shall  pay  one- 
half  of  the  freight  three  months  after  the  date  of  the  bill  of  lading, 
and  you  shall  give  me  for  that  a  bill  of  exchange  which  I  can  nego- 
tiate in  the  meantime."  Mr.  Manisty's  argument  on  the  other  branch 
of  the  clause  has  had  the  effect  of  preventing  me  from  giving  any 
opinion  upon  the  question  whether  tnat  advance  was  properly  a  loan 
to  be  restored  in  cash  if  no  freight  should  be  earned,  or  whether  in 
that  event  the  loss  should  fall  upon  the  charterer,  he  being  satisfied 
•4761  ^^^^  ^^®  security  *of  the  club-policy.    If  it  were  necessary  to 

^  give  any  opinion  upon  that  point,  I  should  like  to  consider 
whether  the  true  meaning  of  that  was,  that  the  freight  to  that  extent 
should  be  at  the  risk  of  the  shipowner,  or  (which  is  the  tendency  of 
my  present  impression)  at  the  risk  of  the  charterer.  But  I  give  no 
opinion  upon  that,  because  I  think  credit. was  given  to  the  charterer 
for  half  the  freight.  That  credit  did  not  expire  until  the  8d  of  Febru* 
ary :  and  the  demand  and  refusal  took  place  before  that  day.  For  these 
reasons,  I  am  of  opinion,  that,  unless  nis  rights  are  affected  by  what 
'  took  place  at  Alexandria,  the  plaintiff  was  entitled  to  sue  as  for  a  con- 
version of  the  cargo.  A  jury  would  undoubtedly  find  that  the  master 
4id  what  he  did  as  the  servant  of  the  shipowner.  Primfi  facie,  a  per* 
son  whose  goods  are  converted  has  a  right  to  recover  the  value  of 
them :  and  a  person  whose  goods  are  detained  on  an  unfounded  claim 
of  lien  may  pay  the  sum  claimed  and  take  his  goods.  The  distinction 
between  a  payment  or  a  transaction  in  the  nature  of  a  payment^  and  a 
contract  entered  into  to  relieve  goods  from  a  state  of  restraint  or 
duress,  is  mamtained  by  numerous  authorities,  some  of  which  are 
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referred  to  in  the  note  in  Bjles  on  Bills  (8th  edit.)  101.    If  the  plain- 
tiff here  had  paid  the  whole  freight  in  order  to  obtain  the  delivery  of 
the  goods,  no  doabt  he  might  have  recovered  back  the  sum  paid  in 
excess.    That  coarse,  however,  was  not  pursued.    The  master  gave 
him  the  alternative  of  a  guarantee.    That  was  ol^tained  from  Barker 
k  Co.    Now,  Messrs.  Barker  &  Co.  were  not  the  persons  who  were 
entitled  to  demand  the  delivery  of  the  coals.    They  enter  into  a  fresh 
ooDtract,  in  consideration  of  the  master  agreeing  at  their  request  to 
deliver  the  cai^o  to  the  plaintiff,  to  pay  him  in  cash,  as  soon  as  he 
should  have  delivered  the  cargo,  the  full  amount  of  freight  due  to 
bim  in  *respect  of  such  cargo, — which  means  the  whole  of  the   r«477 
freight.    Barker  k  Co.  were  indemnified  by  Tamvaco,  their   '• 
principal.    I  adopt  the  argument  of  Mr.  Manisty  on  this  point.    I 
assume  that  this  was  a  document  which  rendered  it  obligatory  on 
Barker  k  Co.  to  pay  the  whole  freight,  and  therefore  that  the  settle- 
ment of  the  action  against  them  in  the  Consular  Court  was  well  ad- 
vised.   Suppose,  instead  of  undertaking  to  pay  the  freight,  Barker  & 
Go.  had  undertaken  to  deliver  to  the  captain  a  diamond  of  great  price ; 
the  latter  having  done  that  which  was  the  consideration  for  their  pro- 
mise, could  Barker  k  Co.  have  excused  themselves  for  the  non-per- 
formance of  it  7    Clearly  not.     The  question  between  the  parties  was, 
whether  or  not  Barker  &  Co.  had  come  under  an  engagement  to  pay 
the  whole  charter  freight.    I  think  the  answer  to  that  question  must 
bave  been  in  the  affirmative,  and  consequently  that  Barker  k  Co. 
acted  properly  in  declining  further  to  contest  the  matter.    Then  it 
was  insisted,  that,  regard  being  had  to  the  contract  between  Barker 
k  Co.  and  the  defendant,  and  the  action  brought  upon  it,  and  the 
acquiescence  of  Barker  k  Co.  in  that  claim,  the  money  so  paid  cannot 
be  recovered  back.    The  master  had  refused  to  deliver  the  goods  un- 
less and  until  he  received  payment  or  a  security  was  given  to  him, 
not  only  in  respect  of  what  was  really  due,  but  also  in  respect  of  a 
sum  which  he  was  not  entitled  to.    What  is  the  real  character  of  the 
transaction  7     Was  it  the  settlement  of  a  dispute,  and  so  binding  and 
final  7    The  contract  certainly  was  binding  and  final  to  this  extent, 
that  the  master  was  to  receive  the  whole  height.    But,  was  it  bind- 
ing and  final  so  as  to  entitle  the  defendant  to  retain  a  sum  of  money 
which  had  been  extorted  from  the  plaintiff,  and  which  the  latter  had 
been  compelled  to  pay  in  order/to  obtain  the  goods  7    It  would  be  an 
abandonment,  and  not  a  ^settlement.    The  transaction  speaks   rmAna 
for  itself.    It  was  never  intended  that  the  master  should  be   '- 
either  in  a  better  or  a  worse  position  by  taking  the  guarantee  than  if 
he  had  received  the  money  at  the  time.     That  is  the  judgment  of  good 
sense.    What  is  the  judgment  at  law?    Clearly  the  same.    Primft 
&cie,  in  an  action  for  the  conversion  of  goods,  the  plaintiff  gets  their 
valae :  but,  if  the  goods  have  been  given  up,  that  may  be  taken  into 
account  in  reduction  of  damages.    Here  is  a   middle  case.      The 
goods  have  been  given  up,  but  in  a  course  of  dealing  whereby  the 
plaintiff  is  8011.  17a.  6d.  out  of  pocket    A  jury  would  be  entitled  to 
take  that  into  their  consideration  in  assessing  the  damages.    I  there- 
fore think  the  plaintiff  is  entitled  to  judgment  for  the  larger  sum. 

Btles,  J. — ^I  am  of  the  same  opinion.    It  is  unnecessa^  to  draw 
any  subtle  distinctions  as  to  the  meaning  of  "  freight."     Whatever  it 
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xneaos,  it  is  quite  clear,  that,  if  a  bill  of  exchange  is  taken  for  freight^ 
which  bill  becomes  due  after  the  commencement  of  the  voyage,  bat 
before  the  goodd  are  deliverable,  no  lien  exists  in  respect  of  that: 
Horncastle  v.  Farran,  8  B.  &  Aid.  497  (E.  G.  L.  B.  vol.  5) ;  Alsager 
V.  The  St.  Catharine'ji  Dock  Company,  14  M.  &  W.  794.  That  being 
80,  here  was  an  advance  in  the  nature  of  a  prepayment  of  half  the 
freight  by  a  bill  of  exchange  payable  at  a  distant  day.  On  that 
bill  becoming  due,  and  being  dishonoured,  the  debt  would  revive. 
But  it  is  one  thing  to  say  that  the  debt  revives,  and  another  to  say 
that  the  lien  for  freight  revives.  This  bill  was  not  dishonoured  at 
the  arrival  of  the  time  for  the  delivery  of  the  goods.  There  is  no 
authority  for  the  application  of  the  doctrine  of  stoppage  in  transitu 
to  such  a  case.  By  duress  of  his  goods,  the  plaintiff  is  obliged  to  give 
a  guarantee  for  payment  of  the  whole  freight.  It  is  unnecessary  to 
'■^4791  ^^  whether  or  not  there  was  a  sufficient  '^consideration  for  that 
^  guarantee.  It  seems  to  me  that  the  real  meaning  of  the  trans- 
action is  thiSf — '*  If  you  (the  master)  will  deliver  me  the  cargo,  I  will 
pay  you  the  whole  freight ;  and  you  shall  be  the  depositary  of  the 
money,  to  await  the  determination  of  the  rights  as  between  your 
owner  and  myself."  That  seems  to  me  to  be  the  fair  result  The 
plaintiff  by  his  agents  performs  the  agreement,  and  pays  the  money 
under  protest.  I  have  attended  very  carefully  to  the  argument,  and 
I  must  say  I  think  the  case  a  verv  plain  one. 

Montague  Smith,  J.,  having  been  at  Chambers  during  a  portion 
of  the  argument,  took  no  part  in  the  judgment. 

Judgment  for  the  plaintiff  for  811Z.  Vis.  dcL 

Waiver  of  a  lien  for  freight  is  a  (U.  S.  1865)  87.   In  the  last  case,  the 

question  of  intention.   It  may  be  made  charter-party  for  a  chartered  vessel 

by  express  contract,  or  implied  from  was  in  the  usual  form.     A  portion  of 

the  inconsistency  of  the  time  and  place  the  freight  was  paid  3  the  "  balance'' 

of  payment  of  the  freight  with  the  was  payable  one-half  in  ''five,"  and 

right  of  lien,   as  where    such    pay-  the  other  in  ten  days  after  unloading 

ment  is,  by  agreement,  postponed  far  of  cargo,  which  unloading  was  to  take 

beyond  or  at  variance  with  the  time  place  within  reach  of  the  ship's  tackle, 

and  place  for   the    delivery  of   the  The  charterers  gave  them  notes  on  ao> 

goods:    3    Kent  221;    Raymond    v.  count  of  charter,  payable  about  the  time 

Tyson,   17   How.  (U.  S.   1854)  58 ;  of  delivery.    The  owner  of  the  vessel 

Schooner  Volunteer,  1  Sumn.  (U.  S.  used  the  notes,  but  on  the  failure  of 

G.  C.  1884)  551 ;  Chandler  v.  Belden,  the  charterers  tendered  ihem  back;  but 

18  Johns.  (N.  Y.  1820)  157 ;  Brown  v.  the  charterers  refused  to  receive  them. 

Howard,   1  Cal.  (1857)  428;  Abbott  It  was  held— 1.    That  the  lien  for 

on   Shipping  800;   1  Pars,  on  Mar.  freight  was  not  waived;  2.  Nor  were 

Law  144;  or  the  delivery  is  nncondi*  the  notes  poymen/ of  the  freight.    See 

tional :  Bags  of  Linseed,  1  Black  (U.  ante,  p.  85|  note  to  Boaler  v.  Mayor. 
S.  1861)  108 ;  The  Kimball;  8  Wall. 
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LAY  V.  MOTTBAM.    June  26. 

1.  A  reeital  in  a  deed  may  amount  to  a  coTenant»  where  it  appears  to  be  the  intention  of  the 
parliM  that  it  ihonld  do  to. 

1  A  eonpoeition  deed  under  the  192d  Motion  of  the  Bankmptey  Aet,  1861,  profeeiing  to  1m 
Bade  between  the  debtor,  a  surety,  and  all  the  ereditors  (whether  assenting  or  bonnd  under  the 
•tatate),  reeited,  amongst  other  things,  that  the  debtor  had  agreed  to  pay  his  ereditors  6«.  im 
ths  pound  upon  their  debts  by  two  instalments  of  2«.  M.  in  the  pound  eaeh,  the  first  in  cash, 
the  leeund  1^  the  Joint  and  soToral  promissoiy  notes  of  the  debtor  and  the  turetjf,  at  four  months* 
date;  and  tluU  the  statutory  minority  of  ereditors  bad  eonsented  to  aeeept  such  composition. 
It  then  witnessed,  that»  in  consideration  of  tbe  premises,  the  sereral  creditors  released  the 
debtor  (in  the  largest  possible  terms)  from  all  debts,  claims,  and  demands,  "  sare  and  except 
tliotr  rights,  claims,  and  demands  under  and  by  Tirtne  of  this  deed,  and  of  the  said  promissory 
Botsi  for  the  seoond  instalment  of  the  said  composition;"  with  a  proviso  saving  their  remediea 
agaiost  third  persons :  and  the  surety  ooTcnanted  not  to  accept  any  security,  preference,  or 
bsneflt,  until  tbe  AiU  amount  of  the  composition  should  have  been  paid : — 

Held,  that  the  deed  amounted  to  an  absolute  release,  and  might  be  pleaded  in  bat  as  such. 

• 

This  was  an  action  upon  three  bills  of  exchange  drawn  respectively 
by  one  Barron  on  the  18th,  28d,  and  24th  of  November,  1863,  upon 
and  accepted  by  the  defendant,  for  280/.  8«.,  148/.  19a.  6d,,  and  1607. 
8s.  7d,  respectively,  each,  paykble  four  months  after  date,  and  en- 
dorsed by  Barron  to  the  plaintiff:  with  a  count*  upon  an  account 
stated. 

*The  defendant  pleaded,  amongst  other  pleas, — thirteenthly,  r*^oA 
that  the  defendant  and  Alexander  Mottram  accepted  the  said  ^ 
bills  sued  upon  jointly  and  not  otherwise,  and  that  the  said  money 
payable  mention^  in  the  last  count  was  money  alleged  by  the  plain- 
tiff to  be  due  by  the  defendant  and  the  said  Alexandej  Mottram 
.jointly  and  not  otherwise ;  and  that  after  the  accruing  of  the  alleged 
causes  of  action,  and  before  this  action,  to  wit,  on  the  29th  of  Sep- 
tember, 1864,  the  defendant  and  the  said  Alexander  Mottram,  being 
indebted  to  divers  persons,  respectively,  made  and  executed  a  deed, 
as  follows, — "This  deed,  made  the  29th  of  September,  1864,  between 
Charles  Mottram  and  Alexander  Mottram,  both  of  No.  20,  Noble 
Street,  in  the  city  of  London,  merchants,  par  ners  in  trade,  carrying 
on  business  under  the  style  of  Mottram  &  Co.  (hereinafter  called  '  the 
debtors'),  of  the  first  part,  Charles  Mottram  the  younger,  of,  &c.  (here- 
inafter called  'the  surety'),  of  the  second  part,  and  all  the  creditors 
of  the  debtors  whether  executing  or  assenting  in  writing  to  this  deed 
(being  a  deed  intended  to  take  effect  under  the  192d  section  of  the 
Bankruptcy  Act,  1861),  or  being  bound  thereby  in  consequence  of 
the  same  being  executed  or  assented  to  in  writing  by  a  majority  in 
nomber  representing  three-fourths  in  value  of  the  creditors  of  the 
debtors  whose  debts  respectively  amount  to  10/.  and  upwards,  of  the 
third  part :  Whereas,  the  debtors  are  jointly  indebted  to  the  several 
persons  and  companies  whose  names  or  whose  trading  firms  and  com- 
panies are  set  forth  in  the  schedule-  hereto  (and  which  schedule  is 
intended  to  include  all  the  creditors  of  the  debtors)  in  the  sums  set 
opposite  each  name,  firm,  or  company,  and  upon  the  several  bills  of 
exchange  and  negotiable  securities  mentionea  in  the  said  schedule,  as 
they  the  debtors  do  hereby  respectively  admit  and  acknowledge,  and 
•8  they  the  creditors  do  hereby  *respectively  declare:  And  r#io« 
whereas  the  debtors,  being  unable  to  pay  the  said  debts  in  full,  ^  ^ 
iid  in  the  month  of  June  last  suspend  their  paymentSi  and  gave 
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notice  of  such  suspension  to  their  creditors ;  and  on  the  29th  of  that 
month  a  meeting  of  their  creditors  was  held  at,  ko.,  and  an  offer  hav- 
ing been  made  by  the  debtors  of  6«.  in  the  pound,  25.  6dL  within  six 
weeks,  and  28.  6(2.  within  three  months, — ^the  last  payment  to  be 
secured, — a  committee  of  creditors  was  appointed  to  investigate  the 
debtors'  affairs,  and,  if  they  were  of  opinion  that  a  composition  should 
be  accepted,  they  were  authorized  to  accept  a  composition  not  less  in 
amount  than  that  above  mentioned,  and  secured  as  they  should  de- 
cide :  And  whereas  the  said  committee  proceeded  to  investigate  the 
affairs  of  the  debtors,  and  have  by  their  report  of  the  14th  of  July, 
1864,  recommended  the  creditors  to  accept  a  composition  of  65.  in  the 
pound  upon  their  said  debts,  by  two  instalments  of  29.  QcL  in  the 
pound  each, — the  first  of  such  instalments  to  be  paid  in  cash,  and  the 
second  of  such  instalments  to  be  payable  at  four  months'  date  from 
the  1st  of  August,  1864,  and  to  be  secured  by  the  joint  and  several 
promissory  notes  of  the  said  debtors  and  the  said  surety ;  and  the 
said  debtors  have  agreed  to  pay  such  composition ;  and  the  said  cre- 
ditors, or  a  majoritv  in  number  representing  three-fourths  in  value 
of  such  of  them  whose  debts  respectively  amount  to  102.  and  up- 
wards, have  consented  to  accept  such  composition  upon  the  terms 
hereinafter  appeariog :  And  whereas  this  dcM  has  been  approved  by 
the  said  committee  as  a  proper  deed  for  carrying  out  the  arrange- 
ment :  Now  this  deed  witnesseth,  that,  in  consideration  of  the  pre- 
mises, they  the  several  creditors  of  the  debtors  do  and  each  of  them 
doth  hereby,  for  themselves  respectively,  and  for  their  several  and 
respective  partners,  release  the  debtors  and  each  of  them,  their  and 
^482')  ^^^  ^^  their  heirs,  ^executors,  and  administrators,  estate  and 
^  efiects,  of  and  from  all  debts,  sums  of  money,  bills,  bonds, 
notes,  accounts,  judgments,  executions,  actions,  suits,  claims,  costs^ 
damages,  and  demands  whatsoever,  which  they  respectively,  either 
alone  or  jointly  with  their  partner  or  partners  or  any  other  person  or 
persons,  now  have  or  hereafter  may  have  against  them  the  debtors,  or 
either  of  them,  their  or  either  of  their  heirs,  executors,  or  adminis- 
trators, estates  or  effects,  for  or  in  respect  or  by  reason  of  the  said 
debts,  bills  of  exchange,  and  negotiable  securities  mentioned  in  the 
said  schedule  hereto,  or  for  or  by  reason  of  any  other  debt,  bill  of 
exchange,  negotiable  security,  damages,  liability,  claim,  or  demand 
whatsoever,  save  and  except  their  rights,  claims,  and  demands  under 
and  by  virtue  of  this  deed,  and  of  the  said  promissory  notes  for  the 
second  instalment  of  the  said  composition :  Provided  alwavs,  and  it 
is  hereby  expressly  declared  that  nothing  herein  contained  shall  in 
any  way  prejudice  or  affect  the  rights  or  remedies  of  any  creditor  or 
creditors  against  any  person  or  persons,  or  the  property  of,  or  any 
security  given  by,  any  person  or  persons  other  than  the  debtors,  or 
the  rights  or  remedies  of  any  creditor  or  creditors  in  respect  or  upon 
any  security  given  to  or  held  by  them  or  any  of  them  upon  or  against 
any  part  of  the  estates  and  effects  of  the  debtors,  which  but  for  these 
presents  they  might  have  resorted  to :  And  this  deed  also  witnesseth, 
that,  in  consideration  of  the  premises,  he  the  surety  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant  with  the 
said  creditors  respectively,  their  respective  executors,  administrators^ 
and  partners,  that  he  the  surety  will  not  do  or  cause  or  require  to  bo 
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done  any  act  or  thing  whereby  he  or  they  may  obtain  any  security, 
preference,  or  advantage  whatsoever,  nor  will  he  or  they  accept  any 
security,  preference,  or  benefit  whatsoever  from  the  ^debtors,   r^^go 
or  either  of  them,  or  over  or  upon  the  estate  of  the  debtors  or  ^ 
of  either  of  them,  or  over  or  upon  any  part  thereof  respectively,  in 
respect  of  his  said  suretyship,  until  the  full  amount  of  the  said  com- 
position shall  have  been  paid.    In  witness,"  &c.    Averment,  that  a 
majority  in  number  representing  three-fourths  in  value  of  the  credit- 
ors of  the  defendant  and  the  said  Alexander  Mottrara  whose  debts 
respectively  amounted  to  10^.  and  upwards,  did  in  writing  assent  to 
ana  approve  of  the  said  deed;  that  the  execution  of  the  said  deed  by 
the  defendant  and  the  said  Alexander  Mottram(a)  was  attested  by  an 
attorney  and  solicitor ;  that,  within  twenty-eight  days  from  the  day 
of  the  execution  of  the  said  deed  as  aforesaid,  and  before  the  com- 
mencement of  this  action,  the  said  deed  was  produced  and  left  (having 
been  first  duly  stamped)  at  the  office  of  the.cnief  registrar  of  the  Court 
of  Bankruptcy  for  the  pyirpose  of  being  registered,  and  together  with 
the  said  deed  there  was  delivered  to  the  said  chief  registrar  such  affi- 
davit by  the  defendant  and  the  said  Alexander  Mottram  as  by  the 
Bankruptcy  Act,  1861,  in  that  behalf  is  provided ,  that  the  said  deed 
did  before  the  registration  thereof  have  such  ordinary  and  ad  valorem 
stamp  duties  as  by  the  said  act-in  that  behalf  are  provided ;  that  the 
plaintiff  was  a  creditor  of  the  defendant  and  the  said  Alexander  Mot- 
tram,  in  respect  of  the  claim  herein  pleaded  to,  at  the  time  of  the 
execution  of  the  said  deed  by  the  defendant  and  the  said  Alexander 
Mottram ;  and  thatj'  all  conditions  prescribed  by  the  said  act  having 
been  observed  and  performed,  and  all  things  having  happened  neces- 
sarv  in  that  behalf,  the  plaintiff  became  and  was  and  is  bound  by  the 
saia  deed,  as  if  he  had  been  a  party  thereto  and  had  duly  executed 
the  same. 

*To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  r^^o^ 
stated  in  the  margin  being,  ^'  that  the  deed  pleaded  is  no  bar  ^ 
to  the  action,  and  contains  unreasonable  covenants,  and  is  inoperative 
against  non-assenting  creditors."    Joinder. 

Philbricky  in  support  of  the  demurrer.(i) — ^There  is  no  averment  in 
the  plea  that  the  first  instalment  of  the  composition  was  paid  or  ten- 
dered in  cash,or  that  the  promissory  notes  for  the  second  instalment 
were  given  or  tendered.    Looking  at  the  form  of  the  deed,  in  which 

(a)  There  ii  do  ayennent  that  the  sarety  ezeented  the  deed.  But  thia  WUles,  J.,  foggeited 
night  he  eared  hy  an  ameBdment. 

(6)  The  points  marked  for  argument  on  the  part  of  the  plaintUF  were  as  foUowa : — 

**  L  That  the  deed  pleaded  ia  no  bar  to  the  action,  and  eontaini  nnreaionable  ooTenants,  and 
feasonable,  proper^  and  neoesaarj  ooTenants  are  absent : 

"  2.  That  it  is  inoperative  as  against  dissentient  creditors,  as  it  contains  an  absolnte  and 
ueonditional  release,  without  any  eorenant  to  pay  the  composition  by  the  debtor  or  to  giv« 
the  promissory  notes  by  the  surety : 

''S.  Th*t  the  plea  is  bad,  for  containing  no  aT«rment  that  the' composition  mentioned  in  tha 
deed  had  been  paid  or  tendered : 

"  4.  That  the  release  Is  inoperatire  and  null  until  the  composition  be  paid  or  tendered ;  and 
mdw  the  deed  a  dissentient  creditor  has  no  remedy  for  it : 

'*5.  Th*t  the  non-assenting  creditors  «re  by  the  deed  placed  in  a  worse  position  than  thos* 
who  assent  thereto : 

"  6.  That  there  is  no  coTcnant  or  agreement  at  all  binding  the  debtor  in  the  said  deed ;  and 
that  all  the  surety  is  bound  to  do  the  law  would  imply." 
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• 

there  is  no  covenant  by  the  debtors  to  pay  the  money,  and  no  oore- 
Bant  by  the  sureties  to  give  the  notes,  except  such  as  may  be  implied 
from  the  recital,  a  dissentient  creditor  cannot  be  bound  by  it  [  Willes^ 
J. — The  recitals  amount  to.  a  covenant :  Farrall  v.  Hilditcb,  5  G.  B. 
K.  S.  840  (E.  C.  L.  B.  vol.  94).]  The  release  can  have  no  operation 
until  payment  or  tender;  and  there  is  no  averment  of  either :  ^Fessard 
♦4861  ^'  *^«8^i®^'  18  C.  B.  N.  S.  286  (E,  C.  L.  R.  vol.  114).  There, 
^  an  averment  of  the  defendant's  readiness  and  willingnete  to 
pay  or  tender  was  held  not  to  be  equivalent  to  an  averment  of  pay* 
ment  or  tender,  notwithstanding  the  plea  contained  a  general  aver- 
ment of  performance  of  all  conditions  precedent,  &c.  Here,  the  plea 
does  not  even  aver  readiness  and  willingness.  [Btlss,  J. — The 
release  there  was  unqualified,  and  would  have  discharged  joint-con* 
tractors  and  sureties.  That  is  provided  against  here.  Willes,  J.— ^ 
The  release  in  Fesaard  v.  Mugnier  was  subject  to  a  defeasance,  if  the 
composition  was  not  paid.  Mere,  if  the  composition  is  not  paid,  the 
creditors  must  look  to  their  remedies  under  ^he  deed  :  but  the  release 
is  a  general  and  absolute  release.  Montagus  Skith,  J. — The  true 
-construction  is,  that  the  covenant  of  the  debtor  and  of  the  surety  is 
accepted  in  satisfaction.]  The  deed  is  dearly  unreasonable :  it  con- 
tains no  provision  to  enable  a  dissentient  creditor  to  enforce  payment 
of  the  composition,  if  it  be  improperly  withheld.  [Montagus  SiaxH, 
J. — ^If  the  words  of  the  instrument  are  sufficient  to  create  a  covenant, 
he  has  his  remedy  on  the  deed.] 

Hayes,  Serjt.,  contril,  was  not  called  upon. 

WiLLSS,  J. — I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  the  defendant  The  deed  set  out  in  the  plea  is  a  deed  of  oom- 
'position  pursuant  to  the  192d  section  of  the  Bankruptcy  Act,  1861, 
and  is  so  framed  and  executed  as  to  be  binding  upon  all  the  creditors. 
It  professes  to  be  made  between  the  debtors  of  the  first  part,  Charles 
Hottram  the  younger  (as  surety)  of  the  second  part,  and  "all  the 
creditors  of  the  debtors,  whether  executing  or  assenting  in  writing  to 
'this  deed  (being  a  deed  intended  to  take  effect  under  the  192d  sectiott 
of  the  Bankruptcy  Act,  1861),  or  being  bound  thereby  in  consequence 
''*4861  ^^  ^^^  same  '^ being  executed  or  assented  to  in  writing  by  a 

-  ^  majority  in  number  representing  three-fourths  in  value  of  the 
creditors  of  the  debtors  whose  debts  respectively  amount  to  lOiL  and 
•upwards,"  of  the  third  part.  The  deed  then  recites  certain  matters 
which  resulted  in  a  meeting  of  the  creditors,  the  appointment  of  a 
committee  to  investigate  the  affiiirs  of  the  debtors,  that  the  committee 
proceeded  to  investigate,  and  by  their  report  recommended  the  credit- 
ors to  accept  a  composition  of  5a.  in  the  pound  upon  their  debts,  pay- 
able by  two  instalments  of  2«.  6dL  in  the  pound  each,  the  first  in  cash, 
the  second  by  the  joint  and  several  promissory  notes  of  the  debtors 
and  the  surety  at  four  months*  date.  The  plea  does  not  aver  that  the 
'deed  was  executed  by  the  surety:  but  that  may  be  amended. 
The  deed  then  goes  on  to  recite  that  the  debtors  had  agreed  to  pay 
such  composition,  and  that  the  creditors,  or  a  majority  in  number 
riepresenting  three-fourths  in  value  of  such  of  them  whose  debts 
respectively  amounted  to  101.  and  upwards,  had  consented  to  accept 
such  composition.  Jt  then  proceeds  to  state  that  the  several  creditors 
released  the  debtors  in  the  most  general  terms  possible,  saving  their 
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lemedies  ander  the  deed  or  against  third  persons.  Then  comes  ah 
express  covenant  by  the  surety  against  his  receiving  any  preference 
or  benefit  in  respect  of  his  suretyship  until  the  full  amount  of  the  comt- 
position  should  have  been  paid.  The  very  statement  of  the  deed  is 
enough  to  show  the  effect  of  the  transaction  to  be,  that  the  creditors 
were  aatisfied  to  discharge  the  debtors  from  their  debts,  in  considera- 
tion  of  the  covenant  entered  into  by  them  and  their  security.  Whe- 
ther the  true  eonstruction  of  the  deed  be  that  it  amounts  to  a  release 
or  merely  to  an  accord  and  satisfiiction  or  a  covenant  not  to  sue,  is 
immaterial,  because,  inasmuch  as  it  is  absolute  and  unconditional,  the 
release  or  the  covenant  not  to  sue  would  be  a  bar  *to  any  action  ri^AQ^r 
for  the  original  debt  Mr.  Philbrick  says  the  deed  is  unrea-  ^ 
Booable  and  not  binding  on  dissentient  creditors,  because  no  remedy 
is  given  them  for  the  composition.  But  I  think  the  case  of  Farrall  v. 
Hilditch,  6  C.  B.  N.  S.  840  (E.  G.  L.  B.  vol.  94),  furnishes  a  complete 
answer  to  that  argument :  it  shows  that  the  recital  that  the  debtors 
liad  agreed  to  pay  the  composition  amounts  in  law  to  a  covenant  to 
f9j  the  composition  as  agreed.  The  creditors,  therefore,  agree  to  let 
ofifthe  debtors,  in  consideration  of  the  payment  of  a.  composition  of 
6s.  in  the  pound  by  two  instalments,  at  the  times  ^eed  on.    That 

fats  an  end  to  their  claim  for  their  original  debts,  for  these  reasons, 
am  of  opinion  that  there  must  be  judgment  for  the  defendant. 

Btlss,  J. — I  am  of  the  same  opinion.  This  is,  I  believe,  the  second 
deed  under  the  statute  which  has  been  held  to  be  good.  In  Strick  tt 
De  Mattos,  S3  Law  J.,  Exch.  276,  Martin,  B.,  says  "  There  are  four 
things  settled  with  regard  to  these  deeds, — first,  they  may  be  pleaded 
in  bar, — secondly,  they  mav  be  pleaded  in  bar  without  a  cessio  bono- 
ram, — thirdly,  there  must  be  a  substantial  equality  for  the  creditors." 
As  to  these  three,  no  difficulty  arises  here.  The  fourth  is,  "  that 
^  unreasonable  covenants  make  the  deed  void  as  against  non-assenting 
creditors."  In  this  deed  there  is  a  release  absolute  in  terms  ana 
most  cautiously  worded  to  reserve  the  rights  of  the  creditors  as  against 
third  parties.  The  only  difficulty  which  has  been  suggested,  is,  that 
the  non-assenting  creditor  gets  nothing  in  return  for  the  release  which 
is  cast  upon  him.  But  the  covenant  to  pay  the  composition  is  his 
equivalent ;  and  the  case  of  Farrall  v.  Hilditch,  6  C.  B.  N.  S.  840  (E. 
C.  L.  B.  vol.  94),  shows  that  the  recitals  amount  to  a  covenant. 

MoNTAQUE  Smith,  J. — I  am  of  the  same  opinion.  The  argument 
urged  on  the  part  of  the  phiintiff  ^admits,  that,  if  the  deed  r«4go 
contains  a  covenant  by  the  debtors  and  the  surety  (a)  to  pay  '-  - 
the  first  instalment,  and  to  ^ive  promissory  notes  for  the  second,  the 
release  is  absolute  and  binding  on  all  the  creditors,  whether  assenting 
or  not.  I  think  that  is  the  true  construction  of  the  deed.  There  is 
a  distinct  recital  (which  amounts  to  a  covenant)  that  the  debtors  have 
agreed  to  pay  the  composition,  and  that  the  creditors  (to  the  required 
number  and  value)  have  agreed  to  accept  the  same.  The  operative 
part  of  the  deed  is,  that,  in  consideration  of  the  premises,  the  several 
creditors  released  the  debtors,  their  estates  and  representatives,  from 
all  debts  and  demands,  &o.  It  is  an  absolute  and  immediate  release 
of  the  debtors  from  all  debts,  claims,  and  demands  whatsoever  "  save 
and  except  their  rights,  claims,  and  demands  under  and  by  virtue  of 

(a)  The  §amj  U  no  partj  to  tk«t  coTeDiat,  mUotf  it  be  Inlbcentially. 
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this  deed,  and  of  the  said  promissory  notes  for  the  second  instalment 
of  the  said  composition :"  and  the  exception  or  proviso  which  follows 
supports  that  construction: — "Proyided  always,  and  it  is  hereby 
expressly  declared,  that  nothing  herein  contained  shall  in  any  way 
prejudice  or  affect  the  rights  or  remedies  of  any  creditor  or  creditors 
against  any  person  or  persons,  or  the  property  of,  or  any  secarity 
given  by,  any  person  or  persons  other  than  the  debtors,  or  the  rights 
or  remedies  of  any  creditor  or  creditors  in  respect  or  upon  any  seca- 
rity given  to  or  held  by  them  or  any  of  them  upon  or  against  any 
part  of  the  estates  and  effects  of  the  debtors,  which  but  for  these  pre- 
sents thoy  might  have  resorted  to."  And  then  follows  the  covenant 
by  the  surety  which  has  already  been  adverted  to.  I  think  the  deed 
is  a  perfectly  good  deed,  and  binding  upon  non-executing  creditors. 

Judgment  for  the  defendant 


♦AftQT  *I»  ^^^  Matter  of  the  Claim  of  ROBERT  JOHN  PETTI- 
*^^J     WARD  V.  THE  METROPOLITAN  BOARD  OF  WORKS. 

June  26. 

Id  1864,  the  oommisfionen  of  sewers,  ander  the  11  A  13  Viet  o.  112,  gtre  notiee  to  A^  lbs 
occupier  of  land  under  a  lease  granted  by  a  tenant  for  life,  that  they  were  about  to  eonstmet  a 
new  sewer  aeross  the  same ;  and  in  the  early  part  of  1865  the  work  was  done^  no  notiee  hariof 
been  given  to  the  owner  of  the  fee. 

The  Metropolis  Local  Management  Act»  1866, 18  4 19  Viet  e.  120,  passed  After  the  work  was 
10  done,  and  came  into  operation  on  the  1st  of  January,  1866. 

On  the  expiration  of  A/s  lease  in  1882,  B.,  who  had  sueeeeded  to  the  estate  on  tho  death  of 
the  tenant  for  life  (in  Korember,  1866),  for  the  first  time  became  aware  of  the  ezistanoe  of  the 
•ewer,  which  it  was  agreed  had  depreciated  the  Talue  of  the  property  for  building  purposes  to  the 
ttKtentof  1600^:^ 

Held,  that  the  liability  of  the  eommissioners  of  sewers  to  eompensate  B.  for  saek  daMagt 
was  transferred  to  the  metropolitan  board  of  works  by  rirtne  of  the  provisions  of  the  Metropolis 
Local  Management  Act,  and  that  the  claim  was  not  too  late. 

This  was  a  special  case  stated  by  an  ampire  to  whom  the  claim  of 
Mr.  Pettiward  for  compensation  under  the  Metropolis  Local  Manage- 
ment Act,  1865, 18  &  19  Yict.  c.  120,  for  damage  done  to  his  premises 
by  the  works  of  the  board,  was  referred : — 

Boger  Pettiward,  deceased,  was  in  the  year  1882,  and  thenoe  until 
his  death,  seised  in  fee  of  certain  land  used  as  orchard  and  market- 
garden,  situate  in  the  parish  of  St.  Mary  Abbotts,  Kensington,  in  the 
county  of  Middlesex. 

By  his  will,  dated  the  13th  of  May,  1888,  he  devised  (inter  alia)  the 
land  in  question  to  trustees,  to  settle  the  same  in  manner  by  the  said 
will  directed. 

The  said  Boger  Pettiward  died  shortly  after  making  his  said  will. 

In  1835,  the  trustees  of  the  will  of  Boger  Pettiward  executed  a 
settlement  in  pursuance  of  the  said  will ;  and  Lady  Hotham  under 
and  by  virtue  of  the  said  settlement  became  and  was  tenant  for  life 
of  the  land  in  question,  with  power  of  leasing  the  same  for  not  more 
than  twenty -one  years. 

On  the  6th  of  August,  1841,  Lady  Hotham,  in  pursuance  of  the 
said  power,  granted  a  lease  of  the  land  in  question  to  John  Pouparti 
for  twenty -one  years  from  June,  1841. 
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On  the  14th  of  December,  1864,  the  metropolitan  commissioners  of 
sewers  served  upon  Mr.  Poupart,  then  in  occupation  of  the  land,  the 
following  notice : — 

*"  Metropolitan  Commission  of  Sewers.  r*4d0 

'To  Mr.  John  Poupart,  occupier  of  the  piece  or  parcel  of   '- 
ground  hereinafter  mentioned,  and  whom  else  it  may  oonoem. 

"The  metropolitan  commissioners  of  sewers  hereby  give  you  notice 
that  it  has  been  duly  ordered  by  the  said  commissioners  that  certain 
works  necessary  for  the  drainage  of  a  portion  of  the  area  within  the 
limits  of  the  metropolitan  commission  of  sewers  should  be  executed 
and  constructed,  that  is  to  say,  the  building  of  a  certain  sewer  and 
works  in  connection  therewith,  to  commence  at  a  point  near  the  river 
Thames,  and  near  to  Oremome  Oardens,  in  the  county  of  MiddleseXi 
and  within  the  limits  of  the  said  commission,  in  the  course  and  direc- 
tion shown  upon  the  plan  produced  to  the  said  commissioners ;  and 
that,  for  the  purpose  aforesaid,  it  is  necessary  to  lay  down,  construct, 
and  carry  the  said  sewer  into,  through,  along,  and  under  a  certain 
piece  or  parcel  of  ground  used  as  an  orchara  and  market-garden  in 
your  occupation,  in  the  county  and  within  the  limits  aforesaid;  and 
that,  for  the  construction  of  such  sewer  and  works  as  aforesaid,  it  is 
requisite  and  necessary  that  Thomas  Lovick,  one  of  the  engineers  of 
the  said  commissioners,  Bobert  Tomlinson  Carlisle,  contractor  of  and 
with  the  said  commissioners,  and  their  assistants^  servants,  and  work- 
men, some  or  one  of  them,  should  enter  into  and  upon,  lay  open,  and 
otherwise  lawfully  interfere  with  the  said  orchard  and  market-garden, 
with  or  without  horses,  carts,  barrows,  planks,  and  other  vehicles, 
implements,  and  things,  for  the  purpose  and  object  aforesaid :  And 
whereas  the  said  T.  Lovick  and  B.  T.  Carlisle  have  been  duly  autho- 
rized by  the  said  commissioners  to  enter  with  assistants,  servants,  and 
workmen  in  and  upon  the  said  orchard  and  market-garden  for  the 
purpose  of  executing  the  said  works  at  some  reasonable  *hour  r«jo;« 
in  the  day-time,  notice  being  first  given  to  the  occupier  of  the  ■- 
said  orchard  and  market* garden,  of  the  said  intended  entry  in  and 
upon  the  said  orchard  and  market-garden,  and  of  the  purpose  and 
ODJect  thereof,  twenty-four  hours  at  the  least  before  such  entry ,<^ 
Notice  is  therefore  hereby  given  that  the  said  T.  Lovick  and  B.  T. 
Carlisle  and  their  assistants,  servants,  and  workmen,  some  or  one  of 
them,  will  on  the  16th  of  December  instant,  at  some  reasonable  hour 
in  the  day-time,  enter  into  and  upon  the  said  orchard  and  market- 

Srden  for  the  purpose  of  executing  the  said  works  as  aforesaid. 
kted,  &c. 

In  pursuance  of  this  notice,  the  said  commissioners  of  sewers, 
acting  in  execution  of  the  powers  vested  in  them  by  the  11  &  12 
Vict.  c.  112,  by  their  servants  and  agents  entered  upon  the  land  in 
question,  and  constructed  under  it  a  sewer,  which  was  completed  on, 
&c.;  and,  having  done  so,  restored  the  surface  of  the  land  to  its  former 
condition. 

Lady  Hotham  never  had  notice  f^om  any  one,  or  knowledge  of  the 
intention  to  construct  the  sewer,  or  that  it  had  been  constructed. 

Lady  Hotham  died  on  the  80th  of  November,  1855 ;  and,  upon  her 
death,  the  claimant  Bobert  John  Pettiward  became  under  the  settle- 
ment hereinbefore  mentioned  tenant  for  life  of  the  land  in  question ; 
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and,  at  the  expiration  of  the  lease  to  Poupart  in  1862,  be  entered  into 
possession  of  the  said  land. 

Mr.  PettiWard  thereupon  determined  to  apply  the  said  land  to 
building  purposes :  and  he  accordingly  causea  to  be  prepared  a  plan 
for  the  erection  of  several  houses  on  the  property. 

After  this  plan  was  completed,  namely,  in  October,  1862,  it  became 
for  the  first  time  known  to  Mr.  Pettiward  that  the  sewer  had  been 
constructed  under  the  surface  of  the  land.  The  existence  of  this  sewer 
*4d21  *^^°^^^^  ^^  necessary  to  alter  the  contemplated  scheme  for 
-■  building,  and  in  fact  diminished  the  value  of  the  land  to  the 
extent  of  15002. 

Mr.  Pettiward  now  claims  from  the  metropolitan  board  of  works 
the  sum  of  16002.  as  compensation  for  the  damage  occasioned  to  the 
said  land  by  the  construction  of  the  sewer. 

By  the  11  &  12  Vict.  c.  112,  s.  88,  power  was  given  to  the  metro- 
politan commissioners  of  sewers  to  construct  sewers  under  any  lands 
whatsoever,  making  compensation  for  any  damage  done  thereby,  as 
(hereinafter  provided. 

By  the  69th  section  of  the  same  act,  it  was  enacted  that  full  com- 
pensation should  be  made  out  of  such  rates  to  be  levied  under  the 
said  act  as  the  commissioners  should  by  their  decree  direct,  to  all 
persons  sustaining  any  damage  by  reason  of  the  exercise  of  any  of  the 
powers  of  the  said  act :  and,  in  case  of  dispute  as  to  amount,  the  same 
should  be  settled  by  arbitration,  in  the  manner  provided  by  the  said 
act 

By  the  Metropolis  Local  Management  Act,  18  k  19  Yict.  c.  120, 
8. 145,  it  is  enacted,  that,  from-  and  after  the  commencement  of  the 
aaid  act,  all  duties,  powers,  and  authorities  vested  in  the  metropolitan 
commissioners  of  sewers  shall  cease  to  be  so  vested. 

By  s.  146,  it  is  enacted  as  follows, — "  No  action,  suit,  prosecution, 
or  other  proceeding  whatsoever  commenced  or  carried  on  by  or  against 
the  said  commissioners,  shall  abate  or  be  discontinued  or  prejudicially 
affected  by  the  determination  of  the  power  of  such  commissioners,  but 
shall  continue  and  take  effect  in  favour  of  or  against  the  metropolitan 
board  of  works  in  the  same  manner  in  all  respects  as  the  same  would 
have  continued  and  taken  effect  in  relation  to  the  said  commissioners 
if  this  act  had  not  been  passed,  and  the  powers  of  the  said  oommis- 
*4931  ^^^"^''^  ^^^  continued  in  full  ^oroe :  and  all  decrees  and  orders 
-'  made,  and  all  fines,  amerciaments,  and  penalties  imposed  and 
incurred  respectively  previously  to  the  commencement  of  this  act,  shall 
and  may  be  enforced,  levied,  recovered,  and  proceeded  for,  and  all 
administrative  proceedings  commenced  previously  to  the  commence- 
ment of  this  act  shall  and  may  be  continued,  proceeded  with,  and 
completed,  the  metropolitan  board  of  works  being  in  reference  to  the 
matters  aforesaid  in  all  respects  substituted  in  the  place  of  the  said 
commissioners." 

By  section  148  it  is  enacted  as  follows, — "All  property,  matters, 
and  things  whatsoever  vested  in  the  metropolitan  commissioners  of 
sewers,  except  such  sewers  as  are  hereby  vested  in  any  vestry  or  di8> 
trict-board,  and  except  such  sewers  as  are  not  within  the  limits  of  the 
parishes  and  places  mentioned  in  the  schedule  to  this  act,  shall  be 
vested  in  the  metropolitan  board  of  works;  and  all  persona  who  then 
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owe  any  money  to  the  said  commissioners  of  sewers  or  to  any  person 
on  behalf  of  snch  commissioners,  shall  pay  the  same  to  the  metro* 

Solitan  board  of  works,  or  as  they  may  direct ;  and  all  moneys  then 
ae  and  owing  by  or  recoverable  from  the  said  commissioners  shall 
be  paid  by  or  recoverable  from  the  metropolitan  board  of  works ;  and 
all  contracts,  agreements,  bonds,  covenants,  and  securities  theretofore 
made  or  entered  into  with  or  in  favour  of  or  by  the  said  commis* 
sioners,  and  all  contracts,  agreemenfl^,  bonds,  covenants,  and  securities 
made  or  entered  into  with  or  in  favour  of  or  by  any  former  or  other 
commissioners,  which  under  the  said  act  of  the  11  &  12  Vict.  c.  112 
were  to  take  effect  in  favour  of,  against,  and  with  reference  to  the 
said  metropolitan  commissioners  of  sewers,  and  are  now  in  force,  shall 
take  effect  and  may  be  proceeded  on  and  enforced,  as  near  as  circum- 
stances admit,  in  favour  of,  by,  against,  and  with  reference  to,  the 
metropolitan  *board  of  works,  as  the  same  would  have  taken  v^aqa 
effect  and  might  have  been  proceeded  on  and  enforced  in  ^ 
hyouT  of,  by,  against,  and  with  reference  to  the  said  metropolitan 
commissioners  of  sewers  if  this  act  had  not  been  passed,  and  the 
powers  of  such  commissioners  had  continued  in  full  force ;  and  any 
retiring  pension  or  allowance  granted  under  s.  27  of  the  said  act  of 
tbe  11  &  12  Vict.  c.  112,  shall  continue  payable  on  the  like  terms  by 
the  metropolitan  board  of  works." 

By  s.  226,  it  is  enacted  that  ''the  amount  of  any  compensation  to 
be  made  under  the  said  act  by  the  said  metropolitan  board,  shall 
unless  therein  otherwise  provided,  be  settled  in  case  of  dispute  by^ 
and  shall  be  recovered  before,  two  justices,  unless  the  amount  of  com* 
pensation  claimed  exceed  502.,  in  which  case  the  amoupt  thereof  shall 
be  settled  by  arbitration  according  to  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  18),  which  are  appli- 
cable where  questions  of  disputed  compensation  are  authorized  or 
required  to  be  settled  by  arbitration.'' 

oy  the  Metropolis  Management  Amendment  Act,  1862,  26  &  26 
Tict.  c.  102,  s.  106,  it  is  enacted  that  "  no  writ  or  process  shall  be 
sued  out  against  or  served  upon,  and  no  proceeding  shall  be  instituted 
against,  the  metropolitan  board  of  works  for  anything  done  or  intended 
to  be  done  under  the  powers  of  such  board  under  the  acts  therein 
mentioned  or  the  said  act,  until  the  expiration  of  one  calendar  month 
next  afler  notice  in  writing  shall  have  been  served  on  such  board ; 
and  every  such  action  and  proceeding  shall  be  brought  or  commenced 
toithin  six  months  next  after  the  accrfial  of  the  cause  (faction  or  ground 
of  claim  or  demand,  and  not  afterwards^ 

Mr.  Pettiward,  in  February,  1863,  gave  notice  to  the  metropolitan 
board  of  works  that  he  desired  to  have  his  claim  settled  by  arbitra- 
tion :  and,  as  the  parties  *did  not  concur  in  the  appointment  r»4gg 
of  a  single  arbitrator,  he  appointed  Mr.  Lee  as  an  arbitrator  to  ^ 
whom  the  said  dispute  should  be  referred,  and  requested  the  board 
also  to  appoint  an  arbitrator. 

The  board,  by  an  instrument  under  their  seal,  appointed  (under 
protest)  Mr.  Oakley  to  act  as  arbitrator  in  the  matter  of  the  said  claim. 

The  arbitrators,  before  they  entered  upon  the  matters  referred  to 
them,  duly  nominated  and  appointed  Mr.  Hannen  as  umpire  to  decide 
on  such  matters  on  which  they  should  differ,  or  which  should  be  referred 
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to  him  under  the  piovisions  of  the  Lands  Clauses  Consolidation  Act, 
1845  :  and  it  was  agreed  between  the  parties  that  he  should  state  his 
award  in  the  form  of  a  special  case,  which  he  accordingly  did,  as 
above. 

It  was  also  agreed  between  the  parties,  that,  if  the  court  should  be 
of  opinion  that  Mr.  Pettiward  was  entitled  to  have  any  sum  of  money 
awarded  to  him  as  compensation  for  the  damage  occasioned  to  the 
land  in  question  by  the  constructing  of  the  sewer,  the  amount  of  such 
compensation  should  be  1600Z.,  together  with  the  costs  of  and  incident 
to  the  arbitration. 

If  the  court  should  be  of  opinion  that  the  umpire  had  power,  in 
the  circumstances  above  stated,  to  award  that  Mr.  Pettiward  was 
entitled  to  have  such  compensation  awarded  to  him  in  this  arbitration, 
he  awarded  the  sum  of  1500Z.  as  such  compensation  to  be  paid  by  the 
board  to  Mr.  Pettiward,  together  with  the  costs  of  and  incident  to  this 
arbitration.  ' 

If,  on  the  other  hand,  the  court  should  be  of  opinion  that  Mr.  Pet- 
tiward was  not  so  entitled,  he  awarded  accordingly. 
♦4961  WcUkin  Williams,  for  the  claimant.(a)— In  1835,  *Lady  Hot- 
^  ham  became  entitled  as  tenant  for  life  under  the  will  of  one 
Boger  Pettiward  to  certain  land  at  Kensington.  In  1841,  she  granted 
a  lease  for  twenty-one  years  to  one  Poupart.  In  1854,  the  commis- 
sioners of  sewers,  acting  under  the  11  &  12  Vict.  c.  112,  gave  notice 
to  Poupart  (but  not  to  Lady  Hotham)  of  their  intention  to  construct 
a  sewer  under  a  portion  of  the  land  comprised  in  his  lease ;  and,  early 
in  1855,  they  entered  upon  the  land  ana  did  the  work,  paying  com- 
pensation to  the  tenant,  no  doubt.  Lady  Hotham  died  in  November, 
1855,  and  Pettiward,  the  claimant,  came  in  as  next  in  remainder,  sub- 
ject to  the  lease  granted  to  Poupart.  The  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120,  passed  on  the  14th  of  August,  1855, 
and  came  into  operation  on  the  Ist  of  January,  1856.  Poupart's  lease 
expired  in  1862,  and  Mr.  Pettiward  proceeded  to  lay  out  the  ground 
for  building,  when  he  for  the  first  time  became  aware  of  the  existence 
of  the  sewer  under  it.  He  thereupon  claimed  compensation :  and  the 
question  now  to  be  determined  is,  whether  or  not  his  claim  is  well 
founded.  The  act  under  the  authority  of  which  the  sewer  was  con- 
structed was  the  11  &  12  Yict.  c.  112.  By  the  7th  section  of  that  act 
the  property  in  the  sewers,  and  all  rights,  debts,  and  liabilities  of  the 
commissioners  under  existing  commissions  were  transferred  to  the 
metropolitan  commissioners  of  sewers.  By  s.  88,  the  commissioners 
were  empowered  to  construct  new  sewers  and  to  repair  and  alter,  &c., 
the  old  ones.  The  59th  to  the  62d  section  relate  to  notices  to  be  given 
*4971  ^^^^^''^  ^commencing  works,  and  empowering  the  commissioners 
-'  to  enter  upon  lands  for  the  purposes  of  the  act.  The  69th 
section  enacts  that  '*full  compensation  shall  be  made  out  of  such  rates 
to  be  levied  under  this  act  as  the  commissioners  shall  by  their  decree 
direct,  to  all  persons  sustaining  any  damage  by  reason  of  the  exercise 

(a)  The  points  marked  for  argument  on  the  part  of  the  claimant  were  as  foUows : — 

1.  "  That  the  metropolitan  commissioners  of  sewers  were  liable  to  make  compensation  for  tke 

Isjary  done  by  the  oonstmetion  of  the  sewer  to  his  estate  and  interest  in  the  land  in  qosetioB: 
<'2.  That  sneh  liability  is  by  the  Metropolis  Looal  Management  Aet,  18  k  19  VieL  e.  120, 

tCBnsferred  to  the  metropolitan  board  of  works/' 
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of  any  of  the  powers  of  this  act ;  and,  in  case  of  dtspnte  as  to  amount, 
the  same  shall  be  settled  by  arbitration  in  the  manner  provided  by 
this  act  (ss.  70-75) ;  or,  if  the  compensation  claimed  do  not  exceed 
the  sum  of  202.,  the  same  may  be  ascertained  by  and  recovered  before 
justices  in  a  summary  manner."  The  76th  section  relates  to  the  levy* 
ing  of  sewer-rates,  which  by  s.  77  may  be  prospective  for  future  ex- 
penses, or  retrospective  for  expenses  already  incurred ;  with  a  special 
E revision  as  to  expenses  of  permanent  works.  There  is  no  rule  of 
iw  which  prohibits  retrospective  rates :  see  The  Hull  Level  Case,  2 
Stra.  1127 ;  The  King  v.  The  Commissioners  of  Sewers  of  the  Tower 
Hamlets,  1  B.  &  Ad.  231  (E.  C.  L.  B.  vol.  20) ;  Harrison  v.  Stickney, 
2  Hoose  of  Lords  Cases  108.  [Willbs,  J. — The  old  commissioners 
of  sewers  were  a  court  of  record.  I  have  argued  demurrers,  and 
have  been  present  at  trials  upon  records  before  them.]  There  can  be 
no  doubt  that  the  plaintiff  would  have  been  entitled  to  compensation 
from  the  commissioners,  if  the  18  &  19  Vict.  c.  120  had  never  passed. 
[Melliah,  Q.  C. — The  only  question  in  the  case  that  I  am  aware  of,  is, 
whether  the  liability  of  the  commissioners  under  the  11  &  12  Yict.  c. 
112  is  transferred  to  the  metropolitan  board  of  works.]  By  the  145th 
section  of  the  18  &  19  Yict.  a  120,  it  is  provided,  that,  from  and  after 
the  commencement  of  that  act  (the  1st  of  January,  1856),  all  duties, 
powers,  and  authorities  vested  in  the  metropolitan  commissioners  of 
sewers  shall  cease  to  be  so  vested.  And  s.  146  enacts  that  **  no  action, 
suit,  or  *other  proceeding  whatsoever  commenced  or  carried  r^^go 
on  b^  or  against  the  said  commissioners,  shall  abate  or  be  dis-  ^ 
contmued  or  prejudicially  affected  by  the  determination  of  the  powers 
of  such  commissioners,  but  shall  continue  and  take  effect  in  favour  of 
or  against  the  metropolitan  board  of  works  in  the  same  manner  in  all 
respects  as  the  same  would  have  continued  and  taken  effect  in  relation 
to  the  said  commissioners  if  this  act  had  not  been  passed  and  the 
powers  of  the  said  commissioners  had  continued  in  full  force ;  and  all 
oecrees  and  orders  made,  and  all  fines,  amerciaments,  and  penalties 
imposed  and  incurred  respectively,  previously  to  the  commencement 
of  this  act,  shall  and  may  be  enforced,  levied,  recovered,  and  pro- 
ceeded for,  and  all  administrative  proceedings  commenced  previously 
to  the  commencement  of  this  act  shall  and  may  be  continued,  pro- 
ceeded with,  and  completed,  the  metropolitan  board  of  works  being, 
in  reference  to  the  matters  aforesaid,  in  all  respects  substituted  in  the 

f)iace  of  the  said  commissioners,"  The  obvious  intention  of  the  legis- 
ature  was,  that  the  metropolitan  board  of  works  should  assume  all 
the  rights  and  be  subject  to  all  the  burthens  and  liabilities  of  the  old 
commissioners.  This  is  made  still  more  clear  by  some  subsequent 
provisions.  Section  148  enacts  that  "all  property,  matters,  and 
things  whatsoever  vested  in  the  metropolitan  commissioners  of  sewers, 
except,  &c.,  shall  be  vested  in  the  metropolitan  board  of  works ;  and  all 
persons  who  then  owe  any  money  to  the  said  commissioners  of  sewers, 
or  to  any  person  on  behalf  of  such  commissioners,  shall  pay  the  same  to 
the  metropolitan  board  of  works,  or  as  they  may  direct ;  and  all  moneys 
then  due  and  owing  by.  or  recoverable  from  the  said  commissioners  shall 
be  paid  by  or  recoverable  from  the  metropolitan  board  of  works ;  and 
all  contracts,  agreements,  bonds,  covenants,  and  securities  heretofore 


499  PETTIWARD  v.  BOARD  OP  WORKS.    T.  V.  1865. 

*4991  *°^^^^  ^^  entered  into  with  or  in  favour  of  or  by  tbe  said  com- 
-I  missiouers,  and  all  contracts,  agreements,  bonds,  covenants, 
and  securities  made  or  entered  [into]  with  or  in  favour  of  or  by  any 
former  commissioners,  which  under  the  11  &  12  Yict.  c.  112  were  to 
take  effect  in  favour  of,  against,  and  with  reference  to  the  said  metro- 
politan commissioners  of  sewers,  and  are  now  in  force,  shall  take 
effect  and  may  be  proceeded  on  and  enforced,  as  near  as  circumstances 
admit,  in  favour  of,  by,  against^  and  with  reference  to  the  metropoli- 
tan board  of  works,  as  the  same  would  have  taken  effect  and  might 
have  been  proceeded  on  and  enforced  in  favour  of,  by,  against,  and 
with  reference  to  the  said  metropolitan  commissioners  of  sewers,  if 
this  act  had  not  been  passed,  and  the  powers  of  such  commissioners 
had  continued  in  full  force."    The  180th  and  181st  sections  contain 

Provisions  for  discharging  existing  liabilities  of  boards  or  bodies 
aving  powers  of  paving,  &a,  and  of  the  metropolitan  commissioner 
of  sewers.  The  latter  enacts,  that,  ''  notwithstanding  the  determina- 
tion or  expiration  of  the  said  act  of  11  &  12  Vict.  c.  112,  all  mort- 
gages, annuities,  securities,  and  other  debts  and  liabilities  which  at  or 
immediately  before  such  determination  or  expiration  may  be  a  charge 
on  or  payable  out  of  all  or  any  of  the  rates  authorized  to  be  levied 
thereunaer,  shall  continue  in  full  force,  and  be  a  charge  on  the  dis- 
tricts or  parts  in  which  such  rates  would  have  been  authorized  to  be 
levied  in  case  such  act  had  continued  in  force ;"  and  that  "  the  sums 
from  time  to  time  becoming  payable  under  or  required  for  payment 
of  the  said  mortgages,  annuities,  securities,  debts,  and  liabilities  shall 
be  raised  by  the  metropolitan  board  of  works  in  such  districts  or 
parts  in  like  manner  as  the  expenses  of  such  board  in  the  execution 
of  this  act."  When  this  act  passed,  Mr.  Pettiward  had  a  claim  upon 
♦SOOI  **^®  commissioners  which  would  be  a  charge  upon  the  rates; 
-'  and  the  language  of  the  clauses  above  referred  to  is  sufficiently 
comprehensive  to  transfer  that  liability  to  the  newly  created  board 
The  point  suggested  as  to  the  limitation  of  the  time  for  bringing  tbe 
action  is  frivolous. 

MeUishf  Q.  C.  (with  whom  was  Raymond)^  for  the  board.(a) — In 
order  to  pass  on  the  liability  to  the  metropolitan  board  of  works  under 
the  18  &  19  Vict.  c.  120,  the  claim  should  have  been  preferred  in  the 
time  of  the  commissioners  under  the  former  act;  it  must  be  a  claim 

(a)  The  points  marked  for  argument  on  the  part  of  the  board  were  as  foUows : — 

"  1.  That  the  compensation  which  might  hare  been  claimed  fh>m  the  former  oommissioncn  of 
sewers  by  the  owner  to  whose  rights  Mr.  Pettiward  has  saoeeeded,  bnt  which  was  not  assessed 
nor  claimed  before  the  coming  into  operation  of  the  'Metropolis  Local  Management  Act,  was 
tiot  nor  is  *  moneys  which  were  dne  or  recorerabte  firom  the  commissioners,'  and  is  therefore  not 
recoTcrable  from  the  board : 

*'  2.  That,  inasmnch  as  it  was  expressly  directed  by  the  act  of  11  k  IS  Vict.  c.  112,  that  tht 
compensation  was  to  be  paid  oat  of  rates  to  be  IcTied  under  that  act,  and  to  be  imposed  by  the 
commissioners,  no  fund  now  exists  or  can  be  created  out  of  which  the  compensation  awarded 
can  be  paid,  and  that  it  would  be  unjust  and  unreasonable  to  burden  existing  rate-payers  with 
the  payment  of  a  compensation  in  respect  of  acts  done  eight  or  nine  years  before : 

"  3.  That  the  proceedings  by  arbitration  under  the  powers  and  proTisions  of  the  Metropelii 
Management  Act  were  not  nor  are  applicable  to  a  claim  for  compensation  arising  out  of  ads 
done  before  the  coming  into  operation  of  that  act: 

"  4.  That  more  than  six  months  baring  elapsed  since  the  accrual  of  the  ground  of  elaim 
before  any  proceeding  was  instituted  against  the  board,  the  right  to  compensation,  if  any,  was 
barred." 
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for  moneys  numbered.  There  is  no  prorision  for  the  transfer  of 
causes  of  action  for  unliquidated  damages,  unless  proceedings  had 
been  actually  ♦commenced.  [Bylks,  J. — This  is  a  liability  to  i-^ka-i 
pay  compensation.  Willes,  J. — And  a  charge  upon  the  '- 
rates.]  The  146th  section  expressly  provides,  that»  ''in  the  meantime 
and  until  the  commencement  of  the  act,  the  metropolitan  commission 
of  sewers,  and  the  act  of  11  &  12  Vict.  c.  112,  and  the  acts  amending 
the  same,  shall  continue  in  force."  There  was,  therefore,  a  time  within 
which  this  claim  might  have  been  made.  K  any  such  proceedings 
had  been  commenced,  they  would  have  been  kept  alive  by  virtue  of 
the  provision  in  s.  146.  [Bylss,  J. — The  148th  section  vests  every* 
thing  in  the  new  board :  it  strips  the  old  commissioners  naked,  and 
tiansfers  all  property,  matters,  and  things,  and  all  contracts  and  agree- 
ments, to  the  newly  created  body.]  That  and  the  182d  are  undoubt- 
edly the  material  sections  for  this  purpose. .  The  words  **  all  moneys 
then  doe  and  owing  by  or  recoverable  from  the  said  commissioners," 
in  8. 148,  mean  a  liquidated  and  ascertained  sum.  The  legislature 
never  could  have  meant  to  keep  alive  and  transfer  a  claim  which  had 
never  been  brought  forward.  [Willbs,  J. — The  beginning  of  s.^180 
shows  the  policy  of  the  act.  I  have  a  strong  notion  that  there  has 
heen  a  decision  upon  the  subject.(a)]  The  180th  and  181st  sections 
clearly  relate  to  debts  which  have  been  made  a  charge  upon  the  works, 
and  to  liabilities  ascertained  at  the  time  of  the  passing  of  the  act.  It 
was,  of  course,  highly  expedient  that  the  board  should  know  at  once 
what  claims  existed  against  them.  This  liability  will  be  cast  upon  an 
entirely  different  set  of  rate-pavers.  [Byles,  J. — Section  169  recog- 
nises it  as  a  landlord's  tax.]  The  182d  section  enacts,  that,  where  the 
metropolitan  commissioners  of  sewers  have  incurred  any  expenses 
authorized  by  the  11  &  12  Vict.  c.  112  to  be  paid  bv  an  *^im-  f^KM 
provement  rate,  or  as  charges  for  default,  "  it  shall  be  lawful  for  *- 
the  metropolitan  board  of  works  to  levy  improvement  rates  or  charges 
for  de&nlt  for  the  recovery  of  the  whole  of  such  expenses,  or  such 
portion  thereof  as  shall  still  remain  due  and  unpaid,  in  the  manner 
directed  by  the  said  act ;  and  the  said  board  shall  have  all  the  rights 
and  remeaies  for  the  recovery  thereof  which  are  now  vested  in  the 
metropolitan  commissioners  of  sewers  in  this  behalf."  There  is  no 
clause  in  the  act  expressly  transferring  to  the  metropolitan  board  of 
works  a  liability  of  this  sort.  If  it  had  been  intended,  it  was  very 
easy  to  say  so. 

Willbs,  J. — I  am  of  opinion  that  the  judgment  of  the  court  in 
this  case  ought  to  be  in  favour  of  the  claimant.  The  only  difficulty 
which  is  suggested  to  lie  in  his  way  arises  out  of  the  powers  of  the 
commissioners  under  the  11  &  12  Vict.  c.  112  having  been  transferred 
to  the  metropolitan  board  of  works  under  the  18  &  19  Vict.  c.  120. 
But  that  transfer  cannot,  in  my  opinion,  affect  the  rights  which  the 
claimant  would  have  had  if  the  former  act  had  remained  in  force. 
From  the  earliest  time,  it  has  been  an  object  of  interest  and  anxiety  to 
the  legislature  that  the  country  should  be  protected  from  floods  and 
inundations,  and  for  that  purpose  commissions  were  issued  from  time 
to  time,  beginning  so  early  as  the  reign  of  Edward  the  Third,  and 

<a)  The  point  was  glanced  at  In  Sinnott  v.  The  Board  of  Worka  for  the  Whiteohap«l  Bii- 
triet,  3  C.  B.  K.  S.  874  (B.  C.  L.  B.  toL  91). 

C.  B.  K.  S.,  VOL.  XIX. — 20 
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probably  earlier.(a)  Since  tbat  time  various  statutes  have  been  passed 
for  the  mainteimDce  and  regulation  of  sea-walls  and  sewers  at  the 
expense  of  the  parties  to  be  benefited  thereby.  This  was  the  object 
of  the  legislature  in  passing  the  11  &  12  Vict.  c.  112  and  the  16&  19 
Vict.  c.  120,  and  it  was  not  their  intention  that  it  should  be  done  at 
the  expense  of  private  individuals.  The  88th  section  of  the  former 
*5031  *^^  empowers  the  commissioners  to  repair  the  sewers  vested  in 
^  them,  and  from  time  to  time  to  construct  new  ones,  with  this 
qualification,-^'^  making  compensation  for  any  damage  done  thereby, 
as  hereinafter  mention^."  It  has  been  established  that  the  meaning 
of  that  isy  not  that  the  making  compensation  shall  be  a  condition  pre- 
cedent to  the  taking  or  entering  upon  the  land ;  but  that  the  act  may 
be  done,  and  that  the  making  of  compensation  is  an  obligation  cast  upon 
the  commissioners.  That  compensation  is  dealt  with  by  s.  69,  which 
enacts  that  "  full  compensation  shall  be  made  out  «of  such  rates  to  be 
levied  under  this  act  as  the  commissioners  shall  by  their  decree  direct, 
to  all  persons  sustaining  any  damage  by  reason  of  the  exercise  of 
any  of  the  powers  of  this  act :"  and  then  follow  provisions  for  the 
manner  of  ascertaining  the  amount.  If  the  amount  of  damage  conld 
be  ascertained  without  the  intervention  of  surveyors  and  arbitrators, 
the  obligation  on  the  commissioners  would  be  as  much  an  obligation 
to  pay  a  sum  in  moneys  numbered  as  if  it  were  a  bill  or  a  note.  The 
obligation  is,  by  reason  of  their  exercising  the  powers  vested  in 
them  by  the  statute,  to  make  compensation  for  damage  done  to  an 
individual.  But  the  commissioners  are  not  to  be  personally  liable: 
the  compensation  is  to  be  paid  "out  of  such  rates  to  be  levied  under 
this  act  as  the  commissioners  shall  by  their  decree  direct''  The  cir- 
cumstance of  a  considerable  period  having  elapsed  since  the  acts  com- 
£lained  of  were  done,  afibrds  merely  an  argument  ab  inconvenientL 
^elay  is  inconvenient  to  the  debtor,  because  he  may  be  supposed  to 
have  forgotten  his  liability.  It  is  also  inconvenient  to  the  creditor, 
as  rendering  it  more  difficult  for  him  to  establish  his  claim.  But,  in 
the  absence  of  any  statutory  limitation,  it  has  no  more  importance 

*6041  ^^^^  ^^^^'    '^^^        y  ^^^^  value  of  the  argument  is  that 
^  ^attributed  to  it  by  Mr.  Mellish  when  he  said  that  it  was 

Srobable  that  the  legislature  should  have  intended  that  debts  and 
emands  the  existence  of  which  might  be  known  should  be  kept  alive, 
but  not  these  unliquidated  liabilities.  That  argument,  however,  is 
not  ad  rem.  The  liability  might  have  been  incurred  the  very  day 
before  the  metropolitan  board  of  works  assumed  the  functions  of  the 
commissioners  under  the  11  &  12  Vict  c.  112:  the  objection,  there- 
fore, would  apply  only  to  the  unliquidated  character  of  the  claim,  not 
to  its  staleness.  We  are  here  dealing  with  a  question  which  ought  to 
have  the  same  result  in  the  year  1865  as  it  would  have  had  if  raised 
the  day  after  the  Metropolis  Local  Management  Act,  1855,  came  into 
operation.  We  have  now  to  put  a  construction  upon  the  statute,  and 
to  see  whether  the  liability  lapsed  when  the  powers  of  the  commis- 
sioners  under  the  11  &  12  Vict.  c.  112  came  to  an  end,  or  was  kept 
alive  and  transferred  to  the  new  board  called  into  existence  in  the 
place  of  them  by  the  act  of  1855.  I  have  already  observed  that  the 
act  of  1855  was  a  mere  transfer  for  administrative  convenience  of 

(a)  Sm  Woolryoh  on  Sewtrt,  2, 1,  8d  edit. 
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(he  powers  of  the  commissioners  of  sewers  to  the  metropolitan  board 
of  works.  There  can  be  no  reason,  therefore,  why  the  metropolitan 
board  of  works,  or  the  public  whom  thej  represent,  should  be  ab» 
solved  from  any  liability  to  which  they  were  exposed  at  the  time  of 
the  existence  of  the  former  body  under  the  11  &  12  Vict.  c.  112.  Is 
there  anything  in  the  language  of  the  act,  read  by  the  light  afforded 
by  these  probabilities,  to  show  that  the  obligation  shomd  not  con- 
tiDue  7  The  first  section  which  appears  to  me  to  be  material  is  the 
145th,  by  which  the  powers  of  the  commissioners  of  sewers  were  put 
an  end  to.  It  enacts,  that,  ''from  and  after  the  commencement  of 
this  act,  all  duties,  powers,  and  authorities  vested  in  the  metropolitan 
commissioners  of  sewers  shall  cease  to  ''^be  so  vested ;  and  in  r^KQK 
the  meantime  and  until  such  commencement  the  metropolitan  ^ 
commission  of  sewers  and  the  11  &  12  Vict.  c.  112,  and  the  acts 
amending  the  same,  shall  continue  in  force."  By  s.  146  the  metro- 
politan board  of  works  is  substituted  for  the  commissioners,  in  the 
largest  possible  words:  '*No  action,  suit,  or  other  proceeding  whatso* 
ever,  commenced  or  carried  on  by  or  against  the  said  commissioners,  • 

shall  abate  or  be  discontinued  or  prejudicially  affected  by  the  deter-  t 

mination  of  the  powers  of  such  commissioners,  but  shall  continue  t 

and  take  effect  in  favour  of  or  against  the  metropolitan  board  of 
works  in  the  same  manner  in  all  respects  as  the  same  would  have 
continued  and  taken  effect  in  relation  to  the  said  commissioners  if  ;. 

this  act  had  not  been  passed,  and  the  powers  of  the  said  commission-  (:' 
ers  had  continued  in  full  force:  and  all  decrees  and  orders  made,  and  I 
all  fines,  amerciaments,  and  penalties  imposed  and  incurred  respectively  ■ 

previously  to  the  commencement  of  this  act,  shall  and  may  l>e 
enforced,  levied,  recovered,  and  proceeded  for,  and  all  administrative 
proceedings  commenced  previously  to  the  commencement  of  this  act, 
shall  and  may  be  continued,  proceeded  with,  and  completed,  the  me- 
tropolitan board  of  works  being,  in  reference  to  the  matters  aforesaid, 
in  all  respects  substituted  in  the  place  of  the  said  commissioners." 
By  s.  147,  all  rates  made  by  the  commissioners  under  the  former  act 
are  to  be  recoverable  bv  the  board  under  this  act,  and  applied  as  they 
would  have  been  by  the  commissioners.  Then  comes  s.  148,  which 
enacts  that  "  all  property,  matters,  and  things  whatsoever  vested  in 
the  metropolitan  commissioners  of  sewers,  except  such  sewers  as  are 
thereby  vested  in  any  vestry  or  district  board  (under  s.  .68),  &c.,  shall 
be  vested  in  the  metropolitan  board  of  works ;  and  all  persons  who 
then  owe  any  ^money  to  the  said  commissioners  of  sewers,  or  r#r/\/> 
to  any  person  on  behalf  of  such  commissioners,  shall  pay  the  '- 
same  to  the  metropolitan  board  of  works,  or  as  they  may  direct :  and 
all  moneys  then  due  and  owing  by  or  recoverable  from  the  said  com- 
missioners shall  be  paid  by  or  recoverable  from  the  metropolitan 
board  of  works :  and  all  contracts,  agreements,  bonds,  covenants,  and 
securities  theretofore  made  or  entered  into  with  or  in  favour  of  or  by 
the  said  commissioners,  and  all  contracts,  agreements,  bonds,  cove- 
nants, and  securities  made  or  entered  into  with  or  in  favour  of  or  by 
any  former  or  other  commissioners,  which  under  the  11  &  12  Vict.  c. 
112  were  to  take  effect  in  favour  of,  against,  and  with  reference  to  the 
said  metropolitan  commissioners  of  sewers,  and  are  now  in  forces 
shall  take  effect  and  be  proceeded  on  and  enforced,  as  near  as  circum- 
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Stances  admit,  in  favoar  of,  by,  against^  and  with  reference  to  tbe  me- 
tropolitan board  of  works,  as  the  same  would  have  taken  effect  and 
might  have  been  proceeded  on  and  enforced  in  favoar  of,  by,  against^ 
and  with  reference  to  the  said  metropolitan  commissioners  of  sewers 
if  this  act  had  not  been  passed,  and  the  powers  of  such  commission- 
ers had  continued  in  full  force."  Now,  stopping  at  section  1480, 
and  reading  it  with  its  kindred  sections,  it  should  seem  to  be  clear 
that  the  legislature  intended  that  the  new  board  should,  except  as 
to  the  minor  sewers  already  vested  in  the  local  bodies,  stand  in  all 
respects  in  the  same  position  as  the  commissioners  of  sewers  before 
stood  in.  We  then  come  to  a  section  which  still  more  clearly  shows 
that  such  was  the  intention, — section  181.  That  section  enacts^ 
that,  "notwithstanding  the  determination  or  expiration  of  the  11 
&  12  Yict.  c.  112,  all  mortgages,  annuities,  securities,  and  other 
debts  and  liabilities  which** at  or  immediately  before  such  deter- 
*5071   ^i^^^^^'^  ^^  expiration  may  be  a  charge  on  or  payable  *out 

^  of  all  or  any  of  the  rates  authorized  to  be  levied  thereunder, 
shall  continue  in  full  force  and  be  a  charge  on  the  districts  or 
parts  in  which  such  rates  would  have  been  authorized  to  be  levied 
m  case  such  act  had  continued  in  force :"  ''  and  the  sums  from  time 
to  time  becoming  payable  under  or  required  for  payment  of  the 
said  mortgages,  annuities,  securities,  debts,  and  liabilities,  shall  be 
raised  by  the  metropolitan  board  of  works  in  such  districts  or  parts 
in  like  manner  as  the  expenses  of  such  board  in  the  execution  of  this 
act,"  &c.  Here  we  have  words  apt  to  express  the  conclusion  at  which 
justice  and  good  sense  would  incline  one  to  arrive.  We  have  the 
large  word  "  liabilities,"  and  we  find  it  coupled  with  that  which  is,  as 
we  have  already  seen,  strictly  applicable  to  the  obligation  cast  upon 
the  board  to  make  compensation  to  the  owners  of  property  which  they 
have  taken  or  which  has  been  injuriously  affected  by  their  works. 
Two  arguments  have  been  urged  on  behalf  of  the  board,  to  show  that 
that  should  not  be  the  construction  put  upon  the  act.  One  of  these  I 
have  already  dealt  with.  The  other  is  founded  on  the  maxim  nosci- 
tur  k  sociis.  The  word  ''liabilities,"  it  is  said,  is  found  accompanied 
by  words  which  are  applicable  only  to  debts  or  engagements  for  fixed 
sums,  and  therefore  is  to  be  taken  to  mean  liabilities  ejusdem  generis. 
I  feel  rather  inclined  to  aecept  that  argument,  but  at  the  same  time  to 
deny  that  the  claim  in  question  is  a  liability  of  a  different  character 
from  any  other  debt  which  might  arise  from  a  contract  entered  into 
with  the  board.  Suppose  the  metropolitan  board  of  works  had  entered 
into  a  contract  for  an  extensive  work,  of  which  the  exact  price. — for 
extras,  for  instance, — was  not  determined ;  could  it  be  contended  that 
that,  being  a  claim  for  unliquidated  damages,  was  therefore  not  trans- 
ferred to  the  metropolitan  board  ?  It  may  well  be  that  the  board 
*5081  ™^S^^  ^^  ^^  doubt  what  *sum  they  should  lay  by  as  a  sinking* 

-*  fund  to  meet  such  a  demand,  under  the  latter  part  of  s.  181 ; 
but  I  think  it  would  be  impossible  to  say  that  for  that  reason  it  was 
not  a  debt  or  liability  transferred  to  them  within  the  act  We  must, 
therefore,  reject  the  argument  derived  from  the  sinking-fund.  I  can- 
not help  thinking  that  that  which  struck  my  Brother  Byles's  mind 
might  be  set  against  Ihat  argument,  viz.  that,  when  the  clause  is  deal- 
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ing  with  claims  against  the  former  commissioners  of  sewers  in  respect 
of  mortgages,  securities,  and  debts,  it  omits  the  word  "  liabilities,"  and 
resames  it  when  it  comes  to  give  power  to  the  board  to  raise  moneys 
to  provide  for  the  liquidation  of  claims  against  them.  There  seems^ 
therefore,  to  be  no  reason  why  this  obligation  should  be  excluded, 
and  there  seems  to  me  to  be  abundant  reason  why  it  should  be  kept 
alive:  and  there  is  language  in  the  act  which  is  aptly  descriptive  of 
it»  or  at  least  large  enough  to  include  it.  For  these  reasons,  I  am  of 
opinion  that  Mr.  Pettiward's  right  is  not  lost,  and  that  he  is  entitled 
to  claim  compensation  at  the  hands  of  the  metropolitan  board  of 
works. 

Byles,  J. — ^I  am  of  the  same  opinion.  I  say  nothing  as  to  Mr. 
Pettiward's  right  to  claim  compensation  from  the  old  commissioners 
of  sewers.  I  start  with  the  admission  that  there  was  an  unliquidated 
demand  against  them.  The  only  question  before  us  is,  whether  that 
liability  is  transferred  to  the  metropolitan  board  of  works  under  the 
18  &  19  Vict.  c.  120.  I  cannot  approach  the  consideration  of  that 
question  without  being  impressed  with  a  strong  sense  of  the  justice 
of  Mr.  Pettiward's  claim.  A  portion  of  his  estate  has  been  taken 
from  him  for  the  purpose  of  constructing  a  sewer, — or,  which  is  the 
same  thing,  its  value  has  been  diminished.  The  dist/ict  has  got  the 
benefit  of  it,  and  *ought  to  pay  for  it.  The  commissioners  of  r^xQg 
sewers  were  clearly  liable  to  the  owner's  claim  for  compensa-  ^ 
tion.  The  148th  section  of  the  18  &  19  Vict.  c.  120,  strips  the  com- 
missioners of  all  property  in  possession  or  in  action,  and  of  all  claims 
of  any  sort,  and  transfers  them  to  their  successors,  the  present  board. 
Are  not  their  liabilities  transferred  also?  I  entirely  agree  with  my  ^ 
Brother  Willes  in  the  construction  which  he  has  put  upon  the  148ta 
section.  And  I  also  think  with  him  that  the  general  words  of  the 
ISlst  section  apply  to  this  case.  As  to  the  argument,  of  Mr.  Mellish 
that  the  power  conferred  upon  the  board  to  raise  money  to  pay  off 
mortgages,  annuities,  and  debts,  does  not  enable  them  to  apply  the 
moneys  raised  in  discharge  of  liabilities  of  an  unliquidated  character, 
it  seems  to  me  that  it  has  no  foundation.  This  is  a  claim  which  in 
the  ordinary  course  of  things  would  be  turned  into  an  ascertained 
claim  for  moneys  numbered ;  and  then  will  come  the  time  for  the 
board  to  apply  the  machinery  of  the  act  to  pay  oft*  the  principal  sum* 
For  these  reasons,  I  think  our  judgment  should  be  for  the  claimant. 

MoNTAGUA  Smith,  J.,  had  gone  to  Chambers. 

Judgment  for  the  claimant. 


♦BICHARD  HERRING,  Appellant;  THE  METROPOLL  r,^,^ 
TAN  BOARD  OF  WORKS,  Respondents.    June  27.  L  ^^^ 

Th«  mere  temporary  obetmetioii  of  mmm  to  premiees,  thoagh  it  may  eaaie  lome  ineonrenl* 
•nee  and  loaa  of  baiinosa  to  the  oocopier,  it  not  a  "  damage"  in  retpeet  of  whieh  he  it  entitlad 
to  claim  compentation  under  the  IS&th  and  22&th  teotiont  of  the  Metropolii  Loeal  Maaagemeni 
Aet,  IS  A  19  VicL  c.  120. 

The  following  case  was  stated  by  one  of  the  magistrates  of  the 
metropolitan  police  district,  for  the  opinion  of  the  court : — 
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1.  On  the  6tli  of  March,  1865,  a  aammona  wasissaed  on  an  i 
tion  laid  by  the  appellant  before  James  Yaughan,  Esq^  one  of  the 
magistrates  of  the  polioe  courts  of  the  metropolis,  sitting  at  the  police 
court,  Bow  Street,  in  the  county  of  Middlesex,  and  within  the  metro- 
politan police  district,  For  that,  being  the  occupier  of  certain  land  and 
premises  being  No.  1,  Northumberland  Street,  in  the  parish  of  Sk 
Martin-in-the-Fields,  in  the  county  of  Middlesex,  and  within  the  said 
district,  as  tenant  from  year  to  year,  the  respondents,  the  metropolitau 
board  of  works,  in  the  exercise  of  the  powers  conferred  upon  them 
by  the  18  &  19  Yict.  c.  120,  injuriously  affected  the  said  land  and 
premises,  and  occasioned  loss  and  damage  to  the  appellant  in  his  said 
business ;  whereupon  the  said  appellant  claimed  the  sum  of  502.  as 
compensation  in  respect  thereof. 

2.  The  said  information  was  heard  by  the  magistrate  on  the  10th 
of  March,  1866 ;  and,  having  taken  time  to  consider,  he  on  the  24th 
of  March,  1865,  gave  judgment  for  the  respondents,  the  said  metro- 
politan board  of  works. 

8.  The  appellant,  being  dissatisfied  with  his  determination,  as 
being  erroneous  in  point  of  law,  demanded  a  case,  under  the  20  &  21 
Vict.  c.  48.  • 

4.  The  appellant  is  tenant  from  year  to  year  of  certain  premises  in 
Northumberland  Street,  Strand,  consisting  of  a  small  house,  yard,  and 
*5111  ^^^^^i^&  where  he  ^carries  on  the  business  of  a  livery-stable 

-'  keeper.  The  entrance  to  the  appellant^s  yard  consists  of  a  gate> 
way  (without  a  gate)  about  twelve  feet  wide,  under  that  portion  of  the 
premises  the  frontage  of  which  is  in  Northumberland  Street 

5.  In  July,  1864,  the  respondents,  in  the  exercise  of  the  powers 
conferred  upon  them  by  the  Metropolis  Local  Management  Act, 
erected  a  hoarding  in  Northumberland  Street,  for  the  purpose  of 
enabling  them  to  reconstruct  a  sewer  running  under  that  street.  The 
hoarding  occupied  the  whole  width  of  the  street  between  the  kerb* 
stones  on  either  side ;  and  the  upper  end  of  it  stood  five  or  six  inches 
higher  up  the  street  than  the  lower  side  of  the  appellant's  gateway,  that 
is,  it  overlapped  the  entrance  to  his  premises  five  or  six  inches.  It 
stood  three  feet  six  inches  from  the  nearest  part  of  his  premises. 

6.  Against  the  upper  end  of  the  hoarding,  and  also  on  the  side 
next  the  appellant's  premises,  bricks  were  stacked;  and  occasionally 
rubbish  from  the  sewer,  and  sand,  were  deposited  there.  The  distance 
the  bricks  and  rubbish  projected  from  the  hoarding  was  stated  bj 
the  witnesses  for  the  respondents  to  be  about  eighteen  inches,  whilst 
those  for  the  appellant  estimated  it  to  extend  to  five  or  six  feet. 
Nothing  whatever  was  placed  by  the  respondents  upon  any  part  of 
the  appellant's  premises. 

7.  The  access  to  the  appellant's  premises  was  thereby  rendered  less 
convenient  than  it  had  been  before.  Two  or  three  men  were  some- 
times required  to  assist  in  getting  a  carriage  into  the  yard,  in  conse- 
quence of  the  obstruction  ;  and  the  earnings  of  the  business  between 
August,  1864,  and  January,  1866,  during  which  time  the  obstruction 
existed,  were  lOs.  a  week  less  than  in  the  corresponding  period  of 
1863.  Several  of  the  appellant's  customers  were  called  to  speak  to 
^5121  ^^^  ^inconvenience  occasioned  by  the  obstruction ;  one  of  whom 

-'  had  ceased  to  use  the  appellant's  stables  in  consequence. 
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8.  No  part  of  tbe  appellant's  premiBes  was  taken  or  required  to  be 
taken ;  nor  have  thej  sustained  any  actual  damage  from  tbe  defend- 
ant's works. 

9.  On  bebalf  of  the  appellant,  it  was  contended,  that,  under  these 
circumstances,  he  was  entitled  to  compensation  under  the  126tb  seq- 
tion  of  the  Lands  Clauses  Consolidation  Act,  incorporated  in  the 
Metropolis  Local  Management  Act^  18  &  19  Vict.  c.  120,  or  under  the 
186th  and  225th  sections  of  the  last-mentioned  act. 

10.  Upon  tbe  authority  of  Bicketts  v.  Tbe  Metropolitan  Bailway 
Company,  13  Weekly  Reporter  465,  Tbe  Queen  v.  The  SheriflF  of 
Midalesex,  Be  Somers  v.  Tbe  Metropolitan  Bailway  Company,  31  La\i* 
J.,  Q.  B.  261,  the  magistrate  was  of  opinion  that  the  appellant  w.as  not 
entitled  to  compensation  under  the  Lands  Clauses  Consolidation  Act. 
And  he  was  further  of  opinion  that  the  word  ''  damage"  in  tbe  i35th 
section  of  tbe  Metropolis  Local  Management  Act,  18  &  19  Vict,  a 
120,  only  applied  to  such  damage  as  would  produce  structural  injury, 
or  impair  the  freehold :  and  be  consequently  dismissed  the  summons. 

The  question  upon  the  above  statement  was,  whether  tbe  appellant 
was  entitled  to  compensation  under  tbe  above  statutes  or  either  of 
them. 

Butt,  for  the  appellant.(a) — The  magistrate  on  the  hearing  treated 
the  appellant's  claim  as  arising  partly  *under  some  sections  of  r^c-iq 
the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  '* 
which  are  by  s.  151  incorporated  with  tbe  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120.  He,  however,  is  content  to  rest  bis 
claim  to  compensation  upon  the  135tb  and  225tb  sections  of  tbe  last* 
mentioned  act.  The  135tb  section  vests  all  tbe  main  sewers  of  the 
metropolis  which  were  formerly  vested  in  the  commissioners  under 
the  11  &  12  Vict.  c.  112,  in  the  metropolitan  board  of  works,  and 
empowers  them  to  make  such  sewers  and  works  as  tbey  may  think 
necessary  for  preventing  all  or  any  part  of  the  sewage  within  the  me- 
tropolis iVom  flowing  or  passing  into  the  river  Thames  in  or  near  the 
metropolis,  and  also  to  make  all  such  other  sewers  and  works,  and 
such  diversions  or  alterations  of  any  existing  sewers  or  works  vested 
in  them  under  the  act,  as  they  may  from  time  to  time  think  necessary 
for  the  effectual  sewerage  and  drainage  of  the  metropolis,  and  to  dis- 
continue, close  up,  or  destroy  such  sewers  for  the  time  being  vested 
in  them  under  tbe  act,  as  they  may  deem  unnecessary,  and  from  time 
to  time  to  repair  and.  maintain  the  sewers  so  vested  in  them,  or  such 
of  them  as  may  not  be  discontinued,  closed  up,  or  destroyed  as  afore* 
said,  "  and,  for  the  purposes  aforesaid,"  such  board  shall  have  full 
power  and  authority  to  carry  any  such  sewers  or  works  through, 

(a)  The  points  narked  for  argamoni  on  the  part  of  the  appellant  were  as  follows : — 

**  1.  That  the  magistrate  was  wrong  in  holding  that  strnetaral  iiO«U7  to  the  appellant's  prtk 
Biies  was  necessary  In  order  to  entitle  him  to  eompensation  onder  tha  136th  section  of  the  1$ 
419  Viet.  0.  120. 

*'l  That  the  asthorities  eited  hy  the  magistrate,  and  on  which  he  hases  his  decision,  hat* 
se  hearing  on  the  ease  as  stated : 

**  3.  That  the  facts  foand  entitle  the  appeUant  to  oompensation  for  damage  done,  within  tiM 
135lh  section  of  the  18  A  19  Vict  e.  120 : 

"4.  That  the  damage  sastaiued  by  the  appellant  is  sneh  as  wonld  hare  entitled  him  to  matQ- 
teia  an  action  at  law  against  the  respondents,  were  they  not  protected  by  their  acts  and  the  aotf 
ineorporated  therewith ;  and  that  he  is  therefore  entiUed  to  oompensation." 
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ncross,  or  under  any  turnpike-road,  or  any  street  or  place  laid  out  as 
*f5141  ^^  intended  'for  a  street,  as  well  beyond  as  within  the  limits  of 
.  -I  the  metropolis,  or  through  or  under  any  cellar  or  vault  under 
the  carriage-way  or  pavement  of  any  street,  and  into,  through,  or  under 
any  lands  whatsoever  or  beyond  the  said  limits,  making  compensation 
for  any  damage  done  thereby  <w  hereinafter  provided^  That  refers  to  the 
225th  section,  upon  which  the  summons  in  this  case  was  founded. 
The  225th  section  enacts,  that,  "  in  QVQvy  case  where  the  amount  of 
any  damage,  costs,  or  expenses  is  by  this  act  directed  to  be  ascertained 
and  recovered  in  a  summary  manner,  or  the  amount  of  any  damage, 
costs,  or  expenses  is  by  this  act  directed  to  be  paid,  and  the  method 
of  ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not 
provided  for,  such  amount  shall,  in  case  of  dispute^  be  ascertained  and 
determined  by  and  shall  be  recovered  before  two  justices ;  and  the 
amount  of  any  compensation  to  be  made  under  this  act  by  the  said 
metropolitan  board,  or  anv  vestry  or  district  board,  shall,  unless 
herein  otherwise  provided,  be  settl^,  in  case  of  dispute,  by  and  shall 
be  recovered  before  two  justices,  unless  the  amount  of  compensation 
exceed  50^.,  in  which  case  the  amount  thereof  shall  be  settled  by  arbi- 
tration, according  to  the  provisions  contained  in  the  Lands  Clauses 
Consolidation  Act,  1845,  which  are  applicable  where  questions  of  dis- 
puted compensation  are  authorized  or  required  to  be  settled  by  arbi- 
tration." The  claim  here  does  not  exceed  bOl,  The  contention  on 
the  part  of  the  board  will  be,  that  the  damage  spoken  of  in  s.  135  is 
the  same  sort  of  damage  as  that  contemplated  in  the  6dth  section  of 
the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Yict.  c.  18,  viz., 
*' structural  damage,"  as  it  is  called,  that  is,  where  the  land  or  pre- 
mises are  actually  interfered  with  or  taken  by  the  board :  and  that 
was  the  view  taken  by  the  magistrate.  But  the  words  of  the  135th 
*5151  ^^^^^^^  ^^  ^^^  'Metropolis  Local  Management  Act  are  very 
^  large  and  comprehensive,  and  evidently  intended  that  compen- 
sation should  be  awarded  wherever  damage  is  sustained.  [Willes, 
J. — What  do  you  understand  to  have  been  decided  by  the  Exchequer 
Chamber  in  Bicketts  v.  The  Metropolitan  Bailway  Company?  I  can- 
not discover  whether  the  court  decided  that  no  action  could  be  brought 
by  Bicketts,  or  that,  assuming  an  action  would  lie,  the  case  was  not 
within  the  68th  section  of  the  Lands  Clauses  Consolidation  Act.]  I 
presume  they  meant  to  decide  that  no  action  would  lie  at  the  suit  of 
Kicketts  at  all.  The  facts  of  that  case,  as  stated  in  the  judgment  de- 
livered by  Erie,  C.  J.,  were  these : — The  plaintiff  was  lessee  of  a  public- 
house,  situate  in  Crawford  Passage,  Clerkenwell.  Along  Crawford 
Passage,  across  Coppice  Bow,  was  a  public  footway.  The  defendants, 
for  the  purpose  of  their  works,  placed  a  hoarding  in  Coppice  Bow, 
and  placed  steps  to  enable  the  foot-passengers  to  pass  up  on  one  side 
and  down  the  other  side  of  a  bridge  over  the  hoarding,  and  did  all 
this  in  accordance  with  their  duty  under  their  statutes,  and  after 
twenty  months  restored  the  premises  to  their  original  state.  After 
this  bridge  had  been  so  erected,  the  number  of  passengers  passing  to 
and  fro  along  Crawford  Passage  diminished.  The  refreshment  sold 
by  the  plaintiff  was  diminished  in  proportion;  and  the  jury  must  be 
taken  to  have  found  that  the  bridge  and  steps  formed  the  motive 
which  turned  the  passengers  to  another  direction,  and  prevented  the 
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sale  of  refreshments  which  would  otherwise  have  been  bought  bj 
them,  and  so  caused  the  loss  of  profit.  These,"  says  his  Lordship, 
''being  the  facts,  the  question  is  raised,  whether  the  plaintiff  is  shown 
to  be  entitled  to  compensation  in  respect  of  land  or  any  interest  there- 
in which  has  been  injuriously  affected  by  the  execution  of  the  defend- 
ants* *works."  After  stating  the  contention  on  the  one  side  r^r-t /> 
and  on  the  other,  his  Lordship  proceeds, — "As  to  the  first   '- 

Soint,  viz.,  that,  upon  these  facts,  if  there  had  been  no  statute  for  the 
efendants,  the  plaintiff  would  have  had  no  cause  of  action  against 
them  for  special  damage  caused  by  the  obstruction  of  a  highway,  we 
assnme  it  to  be  clear  that  there  is  no  title  to  compensation  under  the 
statutes  for  an  obstruction  of  a  highway,  unless  without  the  statutes 
an  action  would  have  lain  for  the  obstruction  and  the  special  damage, 
according  to  Be  Penny  and  The  South  Eastern  Railway  Company,  7 
Ellis  k  B.  660  (E.  G.  L.  B.  vol.  90).   We  assume  further,  that,  although 
the  action  would  lie,  it  does  not  follow  that  there  would  be  title  to 
compensation,  because  the  action  would  lie  for  a  special  damage  to  a 
personal  interest,  but  no  compensation  is  given  under  the  statute 
unless  land  has  been  injuriously  afiected :  see  Lord  Cran worth's  judg* 
ment  in  Ogilvie  v.  The  Caledonian  Bail  way  Company,  2  Macq.  229.: 
Then,  first,  do  these  facts  show  that  an  action  would  have  lain  7    The 
action  lies  where  the  exercise  of  the  right  of  way  by  or  on  behalf  of 
the  plain tifi:*  has  been  obstructed,  and  a  greater  damage  has  been 
caused  to  him  thereby  than  is  caused  to  the  Queen's  subjects  in  gene- 
ral by  obstructing  them  in  the  exercise  of  their  right.     This  posi- 
tion is  not  disputed ;  but  the  following  cases  exemplify  its  application. 
In  Iveson  v.  Moore,  1  Ld.  Baym.  486,  the  plaintiff  was  prevented 
by  the  defendant's  obstruction  of  the  highway  from  using  the  way 
for  carting  coals  from  his  colliery,  which  coals  were  deteriorated  by 
the  delay :   in  this  case  the  law  on  actions  for  obstructions  of 
highways    is  well   discussed.     In   Maynell   v.   Saltmash,   1   Keble 
847,  the    plaintiff  was  prevented  by  the  defendant's  obstruction 
from  carrying  his  corn,  and  so  the  corn  became  damaged  by  train. 
In  Hart  r.  Basset,  2  T.  Jones  166,  the  plaintiff,  a  farmer  of  tithes, 
*was  prevented  by  the  defendant's  obstruction  from  carrying  r^^i  ^ 
them  home ;  and  several  grounds  of  special  damage  are  sug-   '- 
gested  by  Lord  Holt  in  Iveson  v.  Moore,  1  Ld.  Baym.  493.    In 
Fineaux  v,  Hovenden,  Cro.  Eliz.  664,  the  special  damage  mentioned  as 
an  example  is  damage  caused  directly  by  the  obstruction  of  the  plain- 
tiff in  the  use  of  the  way.    In  Greasly  v.  Codling,  2  Bingh.  263  (E. 
C.  L.  B.  vol.  9),  9  J.  B.  Moore  489  (E.  C.  L.  B.  vol.  17),  the  plaintiff 
was  prevented  by  the  defendant's  obstruction  from  carrying  his  coals. 
In  Paine  v.  Partrich,  Carth.   191,  the   plaintiff's  damage  was  not 
actionable,  and   the  example  of  actionable  damage  is   put  thus:-— 
'A  particular  damage,  to  maintain  the  action,  ought  to  be  direct,  and 
not  consequential,  as,  for  instance,  the  loss  of  his  horse,  or  by  some 
corporal  hurt  in  falling  into  a  trench  on  a  highway.'    In  Chichester 
tr.  Lethbridge,  Willes  71,  the  obstruction  was  held  actionable  because 
the  plaintiff  was  personally  opposed  by  the  defendant  in  an  attempt 
to  abate  the  obstruction  and  use  the  way.     In  Bose  v.  Miles,  4  M.  & 
Selw.  101,  the  plaintiff  was  obstructed  in  his  use  of  the  navigable 
water,  and  was  damaged  by  being  obliged  to  unload  his  barge  and 
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oarry  the  goods  overland.  In  all  tbese  oases  the  plaistiff  was  eacer 
cising  his  right  of  way,  and  the  defendant  obstructed  that  exercise^ 
and  caused  particular  damage  thereby  directly  and  immediately  to  the 
plaintiff.  Here,  there  has  been  no  obstruction  to  the  exercise  of  die 
right  of  way  by  or  on  behalf  of  tne  plaintiff:  neither  he  himself  nor 
any  one  standing  in  a  legal  relation  to  him,  snch  as  seryant,  agent, 
tenant,  or  any  other  legal  relation  which  gave  to  the  plaintiff  a  legal 
interest  in  his  use  of  the  way,  has  been  obstructed.  Bat  some  un- 
known travellers,  having  a  free  option  to  pass  from  north  to  soatk 
either  by  Crawford  Passage  pr  any  other  pass,  have  chosen  some 
other  pass,  because  they  did  not  like  the  steps  at  Coppice  Bow.  The 
*5181  *P^^^^^^  ^^  ^^  cause  of  action  against  the  defendants  by 

-'  reason  of  any  obstruction  direct  to  himself:  the  travellers 
who  have  chosen  to  turn  out  of  their  path  to  avoid  the  steps,  have  no 
cause  of  action  against  the  defendants  in  respect  of  the  obstruction; 
and  it  seems  unreasonable  that  an  obstruction  which  created  no  cause 
of  action  either  for  the  plaintiff  or  the  travellers  separately,  should 
by  indirect  consequence  become  a  cause  of  action  to  the  plainti^ 
because  the  travellers  exercised  their  choice  as  to  their  path  and  as  to 
their  refreshment, — a  choice  in  which  the  plaintiff  had  no  manner  of 
legal  right."  After  referring  to  Wilkes  v.  The  Hungerford  Market 
Company,  2  N.  C.  281,  2  Scott  446,  his  Lordship  continues,—''  If  the 
same  question  was  raised  in  an  action  now,  we  think  it  probable  that 
the  action  would  fail,  both  from  the  effect  of  the  cases  that  preceded 
Wilkes^s  Case,  and  also  from  the  reasoning  in  the  judgment  in  Ogilvie 
V.  The  Caledonian  Railway  Company^  2  Macq.  229.  There,  a  railway 
crossed  a  highway  on  a  level,  and  the  highway  was  stopped  by  two 
gates,  for  trains  to  pass,  and  the  plaintiff  lived  near  these  gates,  and 
suffered  frequent  inconvenience;  but  the  judgment  is,  that  he  could 
maintain  no  action  for  this  inoonvenience ;  it  is  the  delay  common  to 
all  who  are  exercising  their  right  at  that  time;  and  although,  from 
his  proximity,  the  inconvenience  to  the  plaintiff  is  frequently  repeated, 
yet  it  is  always  the  same  in  kind,  and  so  not  actionable  as  special 
damage ;  and,  because  an  action  would  not  have  lain,  therefore  the 
plaintiff  had  no  right  to  compensation  from  the  railway;  and  Lord 
Cran  worth  adds  the  limitation  above  suggested,  that,  even  if  the  action 
lay,  still  that  compensation  would  not  be  due,  unless  the  injury  was 
to  the  land.  These  are  our  reasons,  for  that  an  action  would  not  have 
lain,  and  so  the  claim  for  compensation  fails.  But,  secondly,  even  if 
*5191  ^^^  action  would  *lie  for  this  obstruction,  whereby  the  plaintiff 

^  was  damaged  in  his  trade,  still  such  damage  did  not  accrue  to 
the  plaintiff  in  his  capacity  of  owner  of  an  estate  in  land ;  and  the 
title  to  compensation  to  which  the  statute  relates  is  only  in  respect  of 
land  or  an  interest  therein  which  has  been  injuriously  aftected.(a) 
Here,  the  plaintiff  has  a  term  in  the  house ;  and  the  point  is,  whether 
the  house  is  shown  to  be  injuriously  affected,  because  the  profits  of 
the  plaintiff^s  trade  carried  on  therein  are  diminished  by  reason  of 
the  obstruction.  The  trading  carried  on  in  the  house  is  entirely  dis* 
tinct  from  the  estate  in  the  house ;  the  procuring  of  refreshment,  and 
the  sale  thereof,  and  the  profit  thereon,  may  either  continue  or  ceas^ 
without  affecting  the  plaintiff's  interest  in  the  house.  If  his  license 
was  taken  away,  the  business  would  cease,  but  the  house  and  the 

(a)  S«e  Bird  v.  The  Oreat  SMtarn  Coontiei  RftUwmy  CompMiy,  anU,  p.  MS. 
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estate  therein  would  be  the  same  as  before ;  and  it  is  dear  that  an 
estate  in  the  house  is  not  essential  to  the  sale  of  refreshment,  as  many 
kinds  are  sold  in  the  street  by  persons  having  no  interest  in  the  lam 
where  they  sell.  The  statute  limited  the  liability  to  compensation  in 
respect  of  injuries  to  definite  rights  of  a  permanent  niiture, — that  is, 
to  rights  in  land."  None  of  the  reasoning  there  has  any  application 
to  this  case.  The  obstruction  complained  of  there  was,  to  all  Her 
Majesty's  subjects,  and  therefore  no  action  would  lie.  Here,  the 
obstruction  complained  of  is,  to  the  appellant's  private  ri^ht  of  aeeess 
to  his  own  premises.  If  the  board  haa  thought  fit  entirely  to  bar  his 
passage  to  and  from  his  premises,  could  it  be  said  that  there  was  no 
right  of  action  and  no  damage  to  be  compensated  for  under  the  act  ? 
If  so,  why  is  he  not  to  have  compensation  for  the  partial  obstruction, 
which  is  proved  materially  to  have  diminished  his  trade  7 

* Baytnond  {with  whom  was  ifetlish,  Q.  C),  for  the  respond*  r«5oo 
ents.(a)-~This  is  no^  like  the  case  of  a  trading  company  estab-  '- 
lished  for  the  purpose  of  profit.  The  board  are  intrusted  with  large 
powers,  which  are  to  be  exercised  by  them  for  the  general  benefit  of 
the  public.  The  legislature  has  thought  fit  to  provide  that  they  shall 
make  compensation  *'  for  any  damage  done  thereby."  The  question  is, 
what  is  the  meaning  of  those  words  7  It  is  submitted  that  they  mean 
damage  to  the  premises  themselves, — structural  damage ;  not  a  mere 
temporary  inconvenience  sustained  by  one  in  common  with  all  the  other 
inhabitants  of  a  street  or  district,  through  the  exercise  by  the  board  of 
their  duties  in  the  construction  or  repair  of  a  sewer  or  other  work 
authorized  by  the  statute.  [  Willes,  J. — This  is  a  thing  which  hardly 
required  statutory  powers  at  all.  The  old  commissioners  were  at 
liberty  to  reconstruct  an  old  sewer  without  making  any  compensation 
to  any  one,  without  the  aid  of  this  statute.  If  they  or  their  contract- 
ors did  the  work  negligently,  so  that  damage  accrued  to  an  indi- 
vidual, an  action  would  have  lain :  The  Grocers'  Company  v.  Donne, 
8  N.  C.  84,  8  Scott  *85tt.  But,  for  merely  doing  the  work,  r^goi 
nobody  was  entitled  to  compensation.]  It  never  could  have  '- 
been  intended  that  such  an  inconvenience  as  this  should  be  the  sub- 
ject of  compensation :  and,  unless  an  intention  to  that  effect  is  clearly 
expressed,  this  claim  cannot  be  entertained.  The  case  of  Ogilvie  v. 
The  Caledonian  Railway  Company,  2  Macq.  229,  is  a  distinct  authority 
upon  the  subject,  and  cannot  be  distinguished  in  principle  from  this 
case.  The  language  of  the  clause  giving  a  right  to  compensation 
under  the  Lands  Clauses  Consolidation  Act,  is  even  more  flexible 
than  that  upon  which  this  question  arises.  The  decision  of  the 
Exchequer  Chamber  in  Bicketts  v.  The  Metropolitan  Bailway  Com- 
pany proceeded  evidently  on  the  ground,  that,  assuming  an  action 

t 

(a)  The  point!  marked  for  argument  on  the  part  of  the  respondents  were  as  foUows  :— 

**  1.  That  the  appeUaot's  premises  not  having  been  injorionsly  affected,  and  not  having  ini- 
tained  any  direct  or  immediate  damage,  the  appellant  is  not  entitled  to  oompensation  : 

**  2.  That  the  onlj  damage  the  appellant  has  sustained  has  been  the  deprlTation  of  the  VM 
of  the  pnblie  highway,  yii.,  Northnmberland  Street*  for  a  short  time,  which  is  a  damage  sus- 
tained by  him  in  common  with  the  general  public  having  occasion  to  use  that  street  daring  th« 
same  period,  and  is  not  a  damage  entitling  the  appellant  to  compensation : 

"3.  That  the  damage,  if  any,  sustained  by  the  appellant,  is  a  loss  of  trade-profit  merely,  and 
is  not  the  subject  of  oompensation :  See  Bicketts  r.  the  Metropolitan  Railway  Company,  Exoh. 
Ch^  13  W.  Bep.  465." 
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would  lie  for  that  which  was  there  complained  of,  it  was  not  sach  a 
damage  as  compeusatioa  could  be  given  for  npon  the  f)rinciple  laid 
down  by  the  House  of  Lords  in  Ogilvie  v.  The  Caledonian  Railway 
Company.  ''Damage  done  thereby,"  means  damage  occasioned  \rf 
going  through  or  touching  the  premises, — an  actual  injury  to  them, 
not  a  remote  contingency  such  as  is  here  suggested. 

Thenger  (by  the  permission  of  the  court),  in  reply. — The  plaintiff  in 
Ogilne  V.  The  Caledonian  Railway  Company  was  held  not  to  be  enti- 
tled to  compensation,  because  the  damage  to  the  plaintiff  and  to  the 
Sineral  public  was  the  same  in  kind,  though  different  in  degree, 
ere,  the  damage  sustained  by  the  appellant  is  a  damage  of  a  totally 
different  kind  from  that  sustained  by  the  rest  of  the  inhabitants  of 
Northumberland  Street.  He  cannot  use  his  premises  for  the  purpose 
of  his  trade  without  incurring  much  additional  trouble  and  expense. 
In  Moore  v.  The  Great  Southern  and  Western  Railway  Company,  10 
Irish  Common  Law  Rep.  46,  the  plaintiff  occupied  a  cottage  and  a 
*f)^91  ^™^^^  *piece  of  land  on  a  level  with  and  abutting  on  a  public 
-'  highroad,  from  which  a  short  way  or  passage  over  the  plain- 
tiff's land  afforded  access  to  his  cottage.  A  railway  company,  in  the 
execution  of  the  works  of  their  railway,  lowered  the  public  highroad 
seven  feet,  leaving  the  plaintiff's  land  and  cottage  on  the  edge  of  a 
precipice  of  that  height,  and  thereby  obliging  the  plaintiff  to  make 
use  of  a  step-ladder  in  order  to  obtain  access  from  the  public  highroad 
to  the  way  or  passage  leading  over  his  land  to  his  cottage.  An  action 
having  been  brought  by  the  plaintiff  against  the  railway  company 
under  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict  c. 
20),  ss.  58,  55, — it  was  held  by  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Queen's  Bench,  that  the  injury  complained  of 
being  a  permanent  injury  to  the  plaintiff's  land,  it  was  the  subject  of 
compensation  by  an  arbitrator,  pursuant  to  s.  6,  and  the  14  &  Id  Yict. 
c.  70.  The  like  was  held  in  Toshey  v.  The  Great  Southern  and 
Western  Railway  Company,  10  Irish  Law  Rep.  98,  where  the  thing 
complained  of  was,  raising  the  public  highroad  to  the  height  of  ten 
feet  opposite  to  the  plaintiff's  house.  In  Glover  v.  The  North  Stafford- 
shire Railway  Company,  16  Q.  B.  912  (E.  C.  L.  R.  vol.  71),  the  plain- 
tiff was  the  owner  of  land,  appertaining  to  which  was  a  right  of  way 
over  a  road.  A  railway  company,  under  the  provisions  of  their  act, 
constructed  a  railway  crossing  the  road,  on  a  level,  and  erected  gates 
on  the  road  at  each  side  of  the  railway,  which  were  kept  locked,  under 
the  provisions  of  the  act,  a  servant  of  the  company  (who  resided  be- 
tween one  and  two  hundred  yards  from  the  gate)  keeping  a  key,  and 
the  plaintiff  also  having  a  key.  From  the  nature  of  the  ground,  a 
person  crossing  the  railway  by  the  road  would  not  see  a  train  coining 
m  one  direction  until  it  was  at  a  distance  ordinarily  passed  in  seven- 
^5231  ^^^^  seconds.  The  plaintiff  claimed  f^om  the  company  *roore 
^  than  507.,  on  the  ground  that  his  land  was  injuriously  affected, 
and  required  them  to  issue  a  warrant  for  summoning  a  jury.  The 
company  not  having  paid  or  issued  their  warrant,  the  plaintiff  brought 
debt  for  the  amount  claimed ;  and  issue  was  joined  on  a  traverse  of 
the  allegation  that  the  land  was  injuriously  affected.  The  jury  found 
the  above  facts  specially,  and  also  that  the  land  was  depreciated  in 
value:  and  it  was  held  that  the  land  was  injuriously  affected,  within 
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the  meaning  of  the  Lands  Claoses  Consolidation  Act,  1845,  and  tbar 
Railways  Glauses  Consolidation  Act,  1846. 

WiLLSSy  J. — It  appears  to  me  that  the  decision  of  the  magistrate  ia 
this  case  was  right.  Without  going  the  whole  length  of  Mr.  Ray- 
mond's argument,  that  there  can  be  no  case  of  compensation  for 
damage  under  the  Metropolis  Local  Management  Act,  unless  there  be 
some  structural  injury  to  private  property,  I  am  clearly  of  opinion^ 
that,  where  the  metropolitan  board  are  engaged  in  the  performance 
of  a  public  work  which  renders  it  necessary  to  erect  a  hoarding  or  to 
deposit  materials  or  rubbish  in  a  public  street,  the  mere  fact  that 
thereby  the  passage  along  the  street  becomes  more  difficult  and  incon* 
venient  to  A.  than  to  B.  and  C,  gives  A.  no  claim  to  compensation 
under  the  act.  The  metropolitan  board  of  works  having  all  the  main 
sewers  of  the  metropolis  vest^  in  them,  with  large  powers  to  alter 
and  repair  them,  would  primfi  facie  be  entitled,  as  the  commissioners 
were  under  the  former  acts,  to  reconstruct  such  sewers  and  to  do  all 
things  for  the  proper  and  efficient  performance  of  the  duties  intrusted 
to  them,  without  rendering  themselves  liable  to  any  action.  Neither 
will  any  action  lie  against  the  contractors  who  do  the  work  under 
them,  unless  they  are  guilty  of  some  negligence :  see  The  Grocers' 
Company  t;.  Donne,  3  N.  C.  34,  3  Scott  366.  In  other  ♦words,  r^coA 
it  appears  to  me  that,  the  construction  of  the  hoarding  being  ^ 
necessary  for  the  due  performance  of  the  works  by  the  board,  and  the 
obstruction  not  having  been  more  than  was  necessary,  or  kept  for  an 
unreasonable  time,  would  give  the  appellant  no  cause  of  action,  and 
consequently  no  claim  for  compensation  under  the  act.  Upon  that 
short  ground,  I  am  of  opinion  that  the  decision  of  the  magistrate  was 
right,  because  damnum  must  mean  cum  not  sine  injurifi.  It  would 
clearly  be  sine  injurifi  to  erect  a  hoarding  to  an  extent  and  for  a  period 
not  unreasonable.  As  Mr.  Raymond  well  observed,  these  temporary 
inconveniences  must  from  time  to  time  ocour  everywhere :  and,  if  an 
action  would  lie  against  the  metropolitan  board  of  works  each  time  a 
sewer  is  opened  for  repair,  the  burthen  would  be  intolerable.  Indi- 
viduals must  be  content  to  bear  these  small  inconveniences,  in  con- 
sideration of  the  general  benefit  to  the  public.  I  express  no  opinion 
as  to  whether  or  not  damage  in  the  135th  section  of  the  18  &  19  Vict, 
c.  120,  is  confined  to  what  is  called  structural  damage,  though  I  very 
much  incline  to  think  it  is.  It  certainly  is  a  very  nice  question.  The 
decision  must,  upon  the  whole,  be  confirmed ;  but  I  do  not  think  it  is 
a  case  for  costs. 

Byles,  J. — I  entirely  agree  with  what  has  fallen  from  my  Brother 
Willes.  Though  one  of  the  judges  who  dissented  from  the  conclu- 
sion arrived  at  by  the  Exchequer  Chamber  in  Bicketts  v.  The  Metro- 
politan Bailway  Company,  1  should  be  one  of  the  first  to  bow  to  the 
authority  of  that  decision.  The  case,  however,  has  no  bearing  upon 
the  matter  now  in  hand.  I  agree  with  my  Brother  Willes  that  it  ia 
not  necessary  for  us  to  say  what  the  legislature  meant  by  *'  damage." 
My  judgment  rests* upon  this  ground,  that  the  injury  here  *com-  rtROR 
plained  of,  viz.  the  temporary  obstruction  of  the  public  way,  ^ 
rendering  the  access  to  the  appellant's  premises  more  inconvenient  for 
a  short  time,  gave  him  no  cause  of  action  and  no  right  to  claim  com- 
pensation.   As  a  general  rule,  all  the  Queen's  subjects  have  a  right 
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to  the  free  and  uninterrupted  use  of  a  public  way :  but,  nevertheless, 
all  persons  have  an  equally  undoubted  right  for  a  proper  purpose  to 
impede  and  obstruct  the  convenient  access  of  the  public  through  and 
along  the  same.  Instances  of  this  interruption  arise  at  every  moment 
of  the  day.  Carts  and  wagons  stop  at  the  doors  of  shops  and  ware- 
houses for  the  purpose  of  loading  and  unloading  goods.  Goal-shoots 
are  opened  on  the  public  footways  for  the  purpose  of  letting  in  neces- 
sary supplies  of  fuel.  So,  for  the  purpose  of  building,  rebuilding,  or 
repairing  houses  abutting  on  the  public  way  in  populous  places,  hoard- 
ings are  frequently  erected  enclosing  a  part  of  the  way.  Houses 
must  be  built  and  repaired ;  and  hoarding  is  necessary  in  such  cases 
to  shield  persons  passing  from  danger  from  falling  substances.  If  this 
be  the  right  of  private  persons,  k  fortiori  must  it  be  the  right  of  ft 
public  body  to  which  extensive  power  is  intrusted  for  the  general 
good  of  all.  On  the  ground,  therefore,  that  the  obstruction  here  was 
of  a  temporary  character,  and  was  done  for  a  proper  purpose,  and  not 
oontinued  for  an  unreasonable  time,  I  am  of  opinion  that  this  is  not  a 
case  for  compensation  under  the  Metropolis  Local  Management  Act 
Montague  Smith,  J. — I  am  of  the  same  opinion.  The  legislature 
were  dealing  with  a  public  body  engaged  in  a  public  work  for  the 
public  good,  and  therefore  were  not  likely  to  have  intended  to  fetter 
them  in  such  a  manner  as  to  obstruct  their  general  usefulness. 
*5261  '^^^'^^^S^  ^^^  words  of  the  186th  section  are  large,  I  *do  not 
^  think  they  extend  to  a  case  of  consequential  damage  like  this. 
The  damage  is  said  to  have  arisen  by  reason  of  the  erection  of  the 
hoarding  necessary  for  repairing  the  sewer  in  a  public  street  render- 
ing the  access  to  the  appellant's  premises  inconvenient,  whereby,  it  is 
said,  he  has  sustained  a  loss  not  common  to  the  rest  of  the  public  or 
the  rest  of  the  inhabitants  of  the  particular  street.  The  house  itself 
is  not  injured:  the  appellant's  premises  are  untouched:  the  only  dam- 
age complained  of  is  a  consequence,  and  a  remote  consequence,  of  the 
erection  on  a  public  thoroughfare  of  a  hoarding  for  the  performance 
by  the  board  of  an  authorized  work.  If  a  claim  for  compensation  for 
such  damage  can  be  sustained,  I  see  no  reason  why  a  claim  might  not 
equally  be  sustained  for  the  loss  of  lodgers  by  reason  of  noises  or 
stenches  arising  from  the  opening  of  the  sewer.  The  word  "damage" 
must  necessarily  receive  a  more  limited  construction.  It  must  be 
confined  to  something  like  actual  damage  to  property.  That  viev 
seems  to  me  to  be  strongly  supported  by  the  collocation  of  the  words 
in  the  clause.  The  words  having  reference  to  compensation  for  dam- 
age follow  words  which  authorize  the  board  to  make  such  sewers  and 
works,  and  such  diversions  or  alterations  of  an  v  existing  sewers  or 
works  vested  in  them  under  the  act,  as  thej  mignt  from  time  to  time 
think  necessary,  and  to  repair  and  maintain  the  sewers  so  vested  in 
them:  "and  for  the  purposes  aforesaid  such  board  shall  have  fall 
power  and  authority  to  carry  any  such  sewers  or  works  through, 
across,  or  under  any  turnpike-road,  or  any  street  or  place  laid  out 
as  or  intended  for  a  street,  as  well  beyond  as  within  the  limits  of 
the  i^etropolis,  or  through  or  under  any  cellar  or  vault  under  the  carriage- 
way or  pavement  of  any  street^  and  into,  through,  or  under  any  landi 
whatsoever  within  or  beyond  the  said  limits,  making  compensation 
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^r  any  damage  done  thereby."  As  I  read  the  section,  "  dam-  r«5oiv 
age  done  thereby "  means,  by  passing  throagh  or  under  any  ^ 
cellar  or  vanlt,  or  through  or  under  any  lands  whatsoever.  The 
great  inconvenience  which  would  result  from  the  numerous  claims  of 
this  sort  which  must  be  constantly  arising,  affords  a  strong  argument 
against  the  probability  of  the  legislature  having  intended  this  to  be  a 
subject  of  compensation.  And,  reading  the  whole  clause  together,  I 
am  clearly  of  opinion  that  the  case  is  not  within  the  words,  and  con* 
sequentlv  that  the  magistrate's  decision  was  right. 

Decision  affirmed,  without  costs. 


WARD  PubUc  Officer  of  THE  LEEDS  BANKING  COMPANY, 

V.  GREENLAND.    June  26. 

The  declaration  in  an  action  againit  the  manager  of  a  banking  company,  after  alleging  the 
retainer  and  employment  of  the  defendant  and  the  nature  of  hie  datiea  as  manager,  stated^ 
aaoDgst  other  things,  that  he  "  did  not  nor  would  take  doe  and  proper  care  not  to  advance  th« 
Aoney  of  the  eompany  to  pertoni  of  doubtful,  ineuAcient,  or  bad  meana  or  credit,  or  on 
doabtfaly  inaufioient,  or  bad  aecurities,  or  to  dtacount  bad  or  forged  bills  and  notes ;  and 
negligently  and  improperly  adTanoed  the  money  of  the  company  to  persons  of  donbtfol,  insuflU 
eienty  and  bad  means  and  credit,  and  on  donbtfVil,  insufficient,  and  bad  securities,  and  dif- 
eouDted  and  renewed  bad  and  forged  bills  and  notes,  and  wholly  neglected  to  take  due  and  pro- 
per care  or  to  use  or  employ  due  and  proper  skill  and  diligence  in  and  about  the  management 
of  the  affairs  of  the  bank  and  the  discharge  of  the  duties  of  manager  as  aforesaid." 

Plea  to  so  much  of  the  breach  as  abore  set  out,  that  the  deed  of  settlement  of  the  company 
contained  a  clause,  which  proTided,  amongst  other  things,  that  **  none  of  the  directors,  trustees, 
or  other  ofioers  should  be  answerable  or  accountable  for  the  insutBoiency  or  deficiency  of  any 
SMBfily  or  ftind  in  or  upon  which  the  moneys  of  the  company  might  be  placed  out  or  iuTCStedi 
or  for  any  loss,  damage,  or  misfortune  which  might  happen  to  the  moneys,  Ainds,  effects,  or 
property  of  the  company,  unless  the  same  should  happen  in  consequence  of  the  teif/ul  netfUot 
or  dt/ault  reepcctiTcly  of  such  director,  trustee,  or  other  officer  of  the  company ; "  that  the 
defendant  was  the  manager  and  an  officer  of  the  said  company  within  the  meaning  of  the  said 
deed  of  settlement,  and  was  employed  as  such  upon  the  terms  of  the  said  last>mentioned  clause ; 
and  that  the  said  alleged  breaches  to  which  the  plea  was  pleaded  did  not  happen  by  reason  or  in 
eoDsequenoe  of  the  m'l/tU  neglect  or  default  of  the  defendant  as  such  manager  as  aforesaid : — 

Held,  that  the  plea  was  a  good  answer  as  to  so  much  of  the  breach  to  which  it  was  pleaded. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the 
time  thereinafter  mentioned,  the  said  Leeds  Banking  Company  was  a 
company  formed  under  the  ^provisions  of  the  7  G.  4,  c.  46,  and  ri^MA 
duly  incorporated  by  deed  of  settlement  bearing  date  the  19th  ^ 
of  November,  1832 ;  that  thereupon  the  defendant,  at  his  request,  aud 
for  reward  to  him  in  that  behalf,  was  retained  and  employed  as  the 
msDager  of  the  said  company  to  manage  the  affairs  of  the  said  bank, 
aod  the  defendant  accepted  and  entered  upon  such  retainer  and  em- 
ployment, and  promised  to  perform  the  duties  of  such  manager ;  and 
thereupon  it  became  and  was  the  duty  of  the  defendant  as  such  man- 
ager to  cause  to  be  entered  in  the  books  of  the  company  proper  and 
correct  entries  and  accounts  of  all  receipts  and  payments  and  transac- 
tions of  the  company,  and  of  all  profits  and  losses  arising  therefrom, 
and  of  all  dealings  with  and  investments  of  the  capital  of  the  said 
company,  and  all  moneys  deposited  with  the  said  company ;  and  to 
prepare  for  the  inspection  of  the  directors  of  the  said  company  from 
time  to  time  true  and  correct  summaries  or  balance-sheets  of  the  affairs 
of  the  company ;  and  firom  time  to  time  to  cause  the  books  of  the 
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company  to  be  properly  settled,  adjusted,  and  balanced,  and  to  pre- 
pare full,  true,  and  explicit  statements  and  balance-sheets  of  the  afifairs 
of  the  company,  exhibiting  the  debts  and  credits,  and  the  capital  and 
property,  and  the  profits  and  losses  of  the  company,  and  containiog 
all  matters  and  things  requisite  for  fully,  truly,  and  explicitly  mani- 
festing the  state  and  affairs  of  the  company ;  and  to  give  to  the  direct- 
ors of  the  said  company  all  other  information  in  his  power  necessary 
and  proper  to  enable  them  to  make  out  such  full,  true,  and  explicit 
statements  and  balance-sheets  of  the  affairs  of  the  company  as  afore- 
said ;  and  from  time  to  time  to  give  information  to  the  directors  of  all 
bad  debts  which  had  accrued  to  the  said  company,  so  as  to  enable  the 
directors  to  distinguish  between  the  same  and  the  good  debts  and 
*5291   ^^^^^^  ^^  ^^®  company ;  and  to  *take  due  and  proper  care  not 

-'  to  advance  the  money  of  the  said  company  to  persons  of  doubt- 
ful, insufficient,  or  bad  means  or  credit,  or  on  doubtful,  insufficient,  or 
bad  securities,  or  to  discount  or  renew  bad  or  forged  bills  of  exchange 
or  promissory  notes ;  and  to  take  due  and  proper  care  and  use  and 
employ  due  and  proper  skill  and  diligence  in  and  about  the  manage- 
ment of  the  affairs  of  the  said  bank  and  the  discharge  of  the  duties 
of  manager  as  aforesaid :  Breach,  that  the  defendant,  not  regarding 
his  duty  and  promise  in  that  behalf,  did  not  nor  would  cause  to  be 
entered  in .  the  books  of  the  said  company  proper  and  correct 
accounts  of  all  receipts,  payments,  and  transactions  of  the  said  com- 
pany, and  of  all  profits  and  losses  arising  therefrom,  and  of  all  deal- 
mgs  with  and  investments  of  the  capital  of  the  said  company,  and 
all  moneys  deposited  with  the  said  company;  and  did  not  nor 
would  prepare  for  the  inspection  of  the  directors  of  the  said  company 
from  time  to  time  true  and  correct  summaries  or  balance-sheets  of 
the  affairs  of  the  said  company ;  and  did  not  nor  would  from  time 
to  time  cause  the  books  of  the  said  company  to  be  properly  settled, 
adjusted,  and  balanced ;  and  did  not  nor  would  from  time  to  time  pre- 
pare full,  true,  and  explicit  statements  and  balance-sheets  of  the  affairs 
of  the  said  company,  exhibiting  the  debts  and  credits,  and  the  capital 
and  property,  and  the  profits  and  losses  of  the  company,  and  contain- 
ing all  matters  and  things  requisite  for  fully,  truly,  and  explicitly  mani- 
festing the  state  and  affairs  of  the  company ;  and  did  not  nor  woald 
give  to  the  directors  of  the  company  all  the  information  in  his  power 
for  the  purpose  of  enabling  them  to  make  out  such  full,  true,  and 
explicit  statements  and  balance-sheets  of  the  affiiirs  of  the  said  com- 
pany as  aforesaid ;  and  did  not  nor  would  from  time  to  time  giveinfor- 
*5301  ^^^^^^  ^  ^^®  directors  of  all  bad  debts  which  had  'accrued  to 

^  the  said  company,  so  as  to  enable  the  directors  to  distinguish 
between  the  same  and  the  good  debts  and  assets  of  the  company ;  and 
did  not  nor  would  take  due  and  proper  care  not  to  advance  the  money 
of  the  said  company  to  persons  of  doubtful,  insufficient,  or  bad  means 
or  credit,  or  on  doubtful,  insufficient,  or  bad  securities,  or  to  discount 
bad  or  forged  bills  of  exchange  and  promissory  notes :  and  the  defend- 
ant, not  regarding  his  said  duty  and  promise,  caused  to  be  entered  in  the 
books  of  the  company  improper  ana  incorrect  entries  and  accounts  of 
the  receipts,  payments,  and  transactions  of  the  company,  of  the  pro* 
fits  and  losses  arising  therefrom,  and  of  the  dealings  with  and  invest- 
ments of  the  capital  of  the  said  company,  and  of  the  moneys  depoeited 
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with  the  said  company ;  and  prepared  for  the  inspection  of  the  director9 
of  the  said  company  from  time  to  time  false  and  incorrect  summaries 
and  balance-sheets  of  the  affairs  of  the  said  company;  and  caused  tho 
books  of  the  company  to  be  settled,  adjusted,  and  balanced  in  an  im* 
proper  and  incorrect  manner,  and  prepared  statements  and  balance- 
sheets  of  the  affairs  of  the  company  which  were  not  full,  true,  or 
explicit  statements  and  balance-sheets,  and  did  not  truly  or  fully 
exhibit  the  debts  and  credits  and  the  capital  and  property  of,  and  the 
profits  and  losses  of  the  said  company,  and  which  did  not  contain  all 
matters  and  things  requisite  for  fully,  truly,  and  explicitly  manifest- 
ing the  state  and  affairs  of  the  company ;  and  the  defendant  neglected 
and  refused  to  give  to  the  directors  of  the  said  company,  and  conceal* 
ed  from  them,  information  in  his  pow'er  necessary  and  proper  to  enable 
them  to  make  out  such  full,  true,  and  explicit  statements  and  balance- 
sheets  of  the  afiairs  of  the  company  as  aforesaid ;  and  gave  to  the 
directors  insufficient  and  incorrect  information  of  divers  bad  debts 
which  accrued  to  the  said  company,  and  *negligently  repre-  r»KQi 
sented  the  same  to  be  good  debts ;  and  negligently  ana  impro-  ^ 
perly  advanced  the  money  of  the  said  company  to  persons  of  doubt- 
ful, insufficient,  and  bad  means  and  credit,  and  on  doubtful,  insuffi- 
cient, and  bad  securities ;  and  discounted  and  renewed  bad  and  forged 
bills  of  exchange  and  promissory  notes,  and  wholly  neglected  to  take 
due  and  proper  care  or  to  use  or  employ  due  and  proper  skill  and 
diligence  in  and  about  the  management  of  the  affairs  of  the  said  bank 
and  the  discharge  of  the  duties  of  manager  as  aforesaid :  and  the  said 
company,  by  reason  of  the  premises,  sustained  great  losses,  and  were ' 
deprived  of  large  sums  of  money  which  but  for  the  misfeasance  of  the 
defendant  they  would  have  gained ;  and  the  directors  of  the  said  com- 
pany were  induced  to  pay  and  give  to  the  defendant  divers  large  sums 
of  money  which  they  would  otherwise  not  have  paid  or  given  to  him. 

The  second  count  stated  that  the  defendant,  being  manager  of  the 
Leeds  Banking  Company  as  in  the  first  count  mentioned,  and  in  order 
to  deceive  the  directors  of  the  said  bank  as  to  the  true  state  and  con- 
dition of  the  said  bank,  and  to  induce  them  to  increase  his  salary  and 
emoluments  as  such  manager,  did  falsely  and  fraudulently  prepare 
and  make,  and  cause  to  be  prepared  and  made,  certain  false  and 
fraudulent  accounts,  balance-sheets,  reports,  and  statements,  and  did 
fraudulently  conceal  from  the  directors  of  the  company  the  tri^e  state 
and  condition  of  the  affairs  of  the  said  company  ana  the  prospects 
thereof,  wheFebv  it  was  made  to  appear  to  the  said  directors  as  afore- 
said that  the  said  company  and  the  affairs  and  prospects  thereof  were 
in  a  thriving  and  flourishing  condition,  whereas  in  truth  and  in  fact, 
as  he  the  defendant  well  knew,  the  said  company  and  the  affairs  and 
prospects  thereof  then  were  in  a  bad  and  unsatisfactory  condition ;  and 
the  said  directors,  believing  and  relying  on  the  said  ^accounts,  r4'5Q2 
balance-sheets,  reports,  and  statements  being  bon&  fide  and  ^ 
genuine,  and  in  ignorance  of  the  said  fraudulent  concealment  as  afore- 
said, were  induced  to  increase  the  salary  and  emoluments  of  the 
defendant,  and  to  advance  to  the  defendant  divers  large  sums  of  money' 
by  way  of  remuneration  for  his  supposed  services  to  the  said  com- 
pany :  whereby  and  by  reason  of  the  premises  the  said  company  sus- 
tained great  losses,  and  were  prevented  from  gaining  large  sums  of 
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ifioney  whioh  tbey  would  otherwise  have  gained,  and  lost  the  said 
^larj  and  emoluments  of  the  defendant,  and  the  money  so  from  time 
tp  time  advanced  as  aforesaid. 

There  was  also  a  count  for  money  had  and  received  and  for  money 
4ue  upon  accounts  stated. 

'  Sixth  plea,  to  the  first  count,  so  far  as  it  charged  that  the  defendant 
djLd  not  nor  would  take  due  and  proper  care  not  to  advance  the  money 
C^  the  said  company  to  persons  of  doubtful,  insufficient,  or  bad  means 
or  credit,  or  on  doubtful,  insufficient,  or  bad  securities,  or  to  discount 
bad  or  forged  bills  of  exchange  and  promissory  notes,  and  so  far  as  it 
charged  that  the  defendant  negligently  and  improperly  advanced  the 
money  of  the  company  to  such  persons  and  on  such  securities,  and 
discounted  and  renewed  such  bad  and  forged  bills  and  notes,  and 
neglected  to  take  due  and  proper  care  or  to  use  due  and  employ  due 
qr  proper  skill  or  diligence  in  and  about  the  management  of  the  affiiirs 
of  the  said  bank  and  the  discharge  of  his  duties  of  manager  in  respeci 
of  the  matters  to  whioh  the  plea  is  pleaded, — that^  in  the  said  deed  of 
settlement  or  copartnership  m  the  said  first  count  mentioned,  there  is 
contained  a  clause  in  the  words  and  figures  following,  that  is  to  say, 
^\  That  the  directors,  trustees,  managers,  registered  public  and  other 
officers,  and  proprietors  of  the  company  for  the  time  being,  shall  from 

%R31  ^^^^  ^  ^^^^  ^^^  *^^  ^^^  times  be  saved  harmless  and  kept 
^  indemnified  by  the  company  from  and  against,  and  it  shall  be 
lawful  and  the  duty  of  the  directors  for  the  time  being,  by  and  out  of 
the  funds  and  assets  of  the  company  under  their  control,  to  replace 
apd  pay  all  costs,  charges,  losses,  damages,  and  expenses  which  tbey 
ox  any  of  them  shall  or  may  sustain  or  be  put  unto  in  or  about  the 
execution  and  discharge  of  their  respective  trusts  and  offices,  or  in  or 
about  any  action,  suit,  or  proceeding,  either  at  law  or  in  equity  or 
otherwise  in  which  such  directors,  trustees,  managers,  officers,  and 
other  persons,  or  any  of  them,  shall  or  may  whilst  acting  in  pursu- 
i^ce  of  these  presents  be  the  plaintifi^  or  defendants,  plaintiff  or 
defendant,  or  be  otherwise  concerned,  or  by  reason  whereof  they  or 
any  of  them  may  sustain  or  incur  any  loss  or  injury,  unless  the  same 
shall  be  sustained  or  incurred  by  reason  of  the  wilful  neglect  or  de/auU  of 
the  parties  sustaining  or  incurring  the  same  respectively;  and  the  amount 
of  such  costs^  charges,  losses,  damages,  and  expenses  for  which  an 
indemnity  is  intended  to  be  provided  by  this  present  clause,  shall 
immediately  after  the  same  snail  be  so  sustained  or  incurred,  and 
although  the  same  shall  not  be  then  ascertained,  attach  as  a  lien  and 
charge  upon  the  capital  and  property  of  the  company,  and  as  such 
shall,  as  oetween  the  parties  to  this  or  any  subsequent  deed  or  deeds 
of  settlement,  have  priority  over  all  other  claims  and  demands  what- 
soever ;  and  such  lien  or  charge  shall  in  the  first  place  be  satisfied 
and  paid  as  far  sa  may  be  out  of  the  said  fund  called  the  reserved  sur- 
piwa  fund :  and  none  of  the  said  directors,  trustees,  or  other  officers 
shall  be  answerable  or  accountable  for  the  others  or  other  of  them, 
nor  for  the  receipts,  acts,  deeds,  or  defaults  (if  any)  of  the  others  or 
c^her  of  them,  but  each  of  them  with  and  for  his  own  wilful  acis^  deeds, 
^841  ^^^  defaults  (if  any)  only,  or  for  any  person  *or  persons  with 
^  whom  any  money  or  effi^ts  of  the  company  shall  be  deposited 
for  safe  custixly  or  otherwise^  or  for  the  insumciency  or  deficiency  of 
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aiiy  security  or  fund  in  or  upon  which  the  moneys  of  the  company 
may  be  placed  out  or  invested,  or.  for  any  loss,  damage,  or  misfortune 
which  may  happen  to  the  moneys,  fHinds,  effects,  or  property  of  the 
company,  urdesB  the  same  shall  happen  in  consequence  of  the  wilful  neglect 
ordrfault  respectively  of  such  director^  trustees ,  or  other  officer  of  the  com- 
pany :"  That  he  the  defendant  was  the  manager  and  an  officer  of  the 
said  Leeds  Banking  Company  within  the  meaning  of  the  said  deed 
of  settlement,  and  was  employed  as  such  upon  the  terms  of  the  said 
last-mentioned  clause :  And  that  the  said  alleged  breaches  to  which 
the  plea  is  pleaded  did  not  happen  by  reason  or  in  consequence  of  the 
wilful  neglect  or  default  of  the  defendant  as  such  manager  as  aforesaid. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being ''that  the  indemnity  clause  set  out  in  the  said 
plea  does  not  protect  the  defendant  froni  liability  for  the  general 
negligence  and  misconduct  as  manager  as  to  which  it  is  pleaded." 
Joinder. 

Hannen  (with  whom  was  Hellish,  Q.  C),  in  support  of  the  demur- 
rer.(a) — The  first  part  of  the  67th  clause  has  no  bearing  on  this  mat- 
ter: it  contemplates  a  trustee  *or  manager  being  made  party  rv'-QK 
to  proceedings.  But  the  words  relied  on  are  at  the  end, —  ^  ^ 
'*None  of  the  said  directors,  trustees,  or  other  officers  shall  be  answer- 
able or  accountable  for  the  others  or  other  of  them,  nor  for  the 
receipts,  acts,  deeds,  or  defaults  (if  any)  of  the  others  or  other  of  them, 
but  each  of  them  with  and  for  his  own  wilful  acts,  deeds,  and  defaults 
(if  any)  only,  or  for  any  person  or  persons  with  whom  any  money  or 
effects  of  the  company  shall  be  deposited  for  safe  custody  or  other- 
wise, or  for  the  insufficiency  or  deficiency  of  any  security  or  fund  in 
or  upon  which  the  moneys  of  the  company  may  be  placed  out  or 
invested,  or  for  any  loss,  aamage,  or  misfortune  which  may  happen  to 
the  moneys,  funds,  effects,  or  property  of  the  company,  unless  the  same 
shall  happen  in  consequence  of  the  wilful  neglect  or  default  respectively  of 
such  directors,  trustees,  or  other  officer  of  the  company,^^  This,  it  is  sub- 
mitted, is  not  applicable  to  a  case  like  this.  The  charge  in  the  decla- 
ration is,  that  the  defendant  has  been  guilty  of  negligence  id  the 
performance  of  his  duties  as  manager  (specifying  the  particular  acts 
of  negligence  relied  on),  whereby  loss  has  been  occasioned  to  the 
bank.  It  is  not  sought  to  make  him  responsible  for  any  insufficiency 
or  deficiency  of  any  security  or  fund,  nor  for  any  misfortune  happen- 
ing to  the  funds  or  property  of  the  company ;  but  for  a  negligence 
independent  of  and  anterior  to  the  discovery  of  the  insufficiency  or 
deficiency  of  the  securities.  The  measure  of  damages  in  the  two  cases 
would  be  entirely  different.  If  he  were  charged  with  negligently 
receiving  a  bill  of  exchange  insufficient  or  forged,  the  measure  of 

(•)  The  point!  mmrk«d  for  Argmnenl  on  the  part  of  tbo  plaintiff  were  m  foUowt : — 
"  1.  That  th«  indemnity  claoie  relied  on  in  the  sixth  plea  ii  not  a  proteotion  against  the  neg- 
Ugtnoe  and  misoondaot  of  the  defendant  as  to  which  it  is  pleaded  : 
"2.  That  the  first  part  of  the  said  indemnity  elanse  is  altogether  inapplieable  to  the  preaent 


'*  S.  That  the  latter  part  of  the  said  indemnity  elaase  ii  not  applieable,  beeaose  it  is  not 
•9Qght  to  malce  the  defendant  answerable  or  aoeoantable  as  therein  mentioned,  bat  for  hit 
gtaeral  negligence  and  want  of  eare  and  slcill  in  the  matters  to  which  the  said  plea  is  pleaded : 

"  4.  That  there  is  no  saeh  legal  distinction  between  negleet  and  wilful  negleet  as  the  ple» 
•Mka  to  set  ap." 
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*oS61  ^^™^S^  would  be  the  ^amount  of  the  insufficiencj.  But  here 
J  he  is  charged  with  general  negligence  in  the  management  of  the 
affitirs  of  the  bank,  and  the  measure  of  damages  would  be,  the  extent 
to  which  the  bank  had  been  injured  by  that  negligence.  A  continual 
disregard  of  the  character  ana  credit  of  the  people  he  was  dealing 
with  would  necessarily  lead  to  a  loss  of  reputation  in  the  bank,  and 
to  pecuniary  loss  from  inability  to  get  their  securities  rediscounted 
by  other  banks.  [Willbs,  J. — What  sort  of  case  do  you  say  this 
was  intended  to  meet  ?]  It  was  intended  to  relieve  the  company's 
officers  from  responsibility  where  they  have,  without  wilful  default  or 
misconduct,  advanced  money  on  securities  which  turn  out  inadequate 
or  bad.  [Montague  Smith,  J. — What  do  you  say  would  be  the 
measure  of  damages  here?]  The  extent  to  which  the  character  and 
credit  of  the  bank  had  been  damaged,  apart  from  the  loss  on  the  secu- 
rities. Such  damages  would  be  the  direct  consequence  of  the  defend- 
ant's misconduct.  [Montague  Smith,  J. — In  order  to  prove  negligence, 
you  must  go  into  specific  instances.]  No  doubt.  [Willes,  J. — The 
declaration,  you  say,  charges  wilful  neglect  or  default.  Forgetting 
that  a  person  to  whom  he  made  an  advance,  or  for  whom  he  discounted 
a  bill,  had  been  bankrupt,  might  be  inadvertence.  Wilful  neglect 
would  be  going  out  shooting  or  fishing,  instead  of  going  to  business. 
The  plea  denies  that  there  has  been  any  wilful  neglect  or  default. 
Montague  Smith,  J. — Can  you  suggest  any  negligence  that  the  plea 
does  not  cover  7]  Wilful  neglect  is  something  like  gross  negligence — 
negligence  with  an  opprobrious  epithet  prefixed  to  it.  The  charge 
intended  to  be  levelled  against  the  defendant  here,  is,  general  neglect 
and  misconduct  in  the  management  of  the  affairs  intrusted  to  him. 
[Byles,  J. — The  word  "wilful "  is  used  twice  in  this  clause.  In  the  first 
*5371  ^°^^^^^®*  ^^  applies  to  defaults  of  other  persons ;  in  the  'second, 
^  to  the  individual's  own  acts.]  The  defendant  would  be  indem- 
nified from  all  loss,  except  a  loss  arising  from  his  wilful  negligence : 
but  that  does  not  free  him  from  liability  for  the  breach  of  his  general 
duty  to  the  bank. 

Quain,  contr&.(a) — Looking  at  the  clause  as  a  whole,  its  meaning  is 
obvious.  From  the  beginning  to  the  end  of  it,  it  is  framed  on  the 
idea  that  the  officers  of  the  company  are  only  to  be  liable  for  the  con- 
sequences of  their  own  wilful  acts  and  defaults.  The  first  part  of  the 
clause  explains  the  latter  part.  The  matter  here  complained  of  falls 
more  particularly  within  the  words  which  free  the  officers  of  the  com- 
pany from  responsibility  *'  for  the  insufficiency  or  deficiency  of  any 
security  or  fund  in  or  upon  which  the  moneys  of  the  company  may 
be  placed  out  or  invested,  or  for  any  loss,  damage,  or  misfortune 
which  may  happen  to  the  moneys,  funds,  effects,  or  property  of  the 
company,''  unless  through  wilful  neglect  or  default.  The  charge  in 
substance  is,  laying  out  the  funds  of  the  company  on  insufficient 
securities.  [Byles,  J. — According  to  your  argument,  it  would  have 
been  enough  to  say, — ''You  shall  not  be  responsible  for  ordinary 
negligence,  but  you  shall  for  wilful  negligence."]     The  rest  is  no 

(a)  The  point  marked  for  argament  on  the  part  of  the  defendant  was  aa  foUowt : — 
**  That  tha  olaaie  in  the  deed  of  lettlement  expreetly  refers  to  snch  negligence  aa  that  charged 
ia  the  declaration,  and^makea  tho  defondant  liable  only  for  ml/ml  neglect  or  defiiult.'' 
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doabt  saperfluous.     [Byles,  J. — Tt  is  very  serious  to  saj  that  tbe 
defendant  has  not  been  guilty  of  anything  short  of  wilful  negligence.] 

Hannen^  in  reply. — ^It  never  could  be  intended  that  the  offieers  of 
the  company  should  be  freed  from  the  ^consequences  of  all  r»-oo 
negligence  except  that  which  was  premeditated.  L  ^  ^^ 

WiLLKS,  J. — It  may  very  well  be  that  the  court  may  be  pronounc- 
ing judgment  in  this  case  upon  speculative  facts:  and  it  may  well  be 
doubted  whether  the  clause  in  question  was  not  intended  to  provide 
for  the  case  of  persons  who  were  not  partners  in  the  bank.  We  must, 
however,  give  credit  to  the  plea  "  that  the  defendant  was  the  manager 
and  an  officer  of  the  said  Leeds  Banking  Company  within  the  mean- 
ing of  the  said  deed  of  settlement,  and  was  employed  as  such  upon  the 
terms  of  the  said  last-mentioned  clause;  and  that  the  said  allegefl 
breaches  to  which  the  plea  is  pleaded  did  not  happen  by  reason  or  in 
consequence  of  the  wilful  neglect  or  default  of  the  defendant  as  such 
manager.'^  Taking  that  clause  to  express  the  terms  upon  which  the 
defendant  was  engaged  as  manager,  I  find  that  the  company  under- 
take to  indemnify  him  against  liability  for  the  insufficiency  or  defi- 
ciency of  any  security  or  fund  in  or  upon  which  the  moneys  of  the 
company  might  be  placed  out  or  invested,  or  for  any  loss,  damage,  ol* 
misfortune  which  might  happen  to  the  moneys,  funds,  effects,  or 
property  of  the  company,  unless  the  same  should  happen  in  conse- 
quence of  his  wilful  neglect  or  default;  and,  taking  the  averment  in 
the  declaration,  that  the  defendant  did  not  take  due  and  proper  care 
not  to  advance  the  money  of  the  company  to  persons  of  doubtful, 
insufficient,  or  bad  means  or  credit,  or  on  doubtful,  insufficient,  or  bad 
securities,  or  to  discount  bad  or  forged  bills  of  exchange  and  promis- 
sory notes,  but,  that  he  negligently  and  improperly  advanced  the 
money  of  the  company  to  persons  of  doubtful,  insufficient,  and  bad 
means  and  credit,  and  on  doubtful,  insufficient,  and  bad  securities, 
and  discounted  and  renewed  bad  and  forged  bills  of  'exchange  r«^9g 
and  promissory  notes,  and  wholly  neglected  to  take  due  and  '- 
proper  care  or  to  use  or  employ  due  and  proper  skill  and  diligence  in 
and  about  the  management  of  the  affistirs  of  the  bank  and  the  discharge 
of  the  duties  of  manager, — it  follows  that  on  the  record  it  appears  that 
the  defendant  has  been  guilty  of  no  wilful  neglect,  and  that  he  entered 
into  the  service  of  the  company  upon  the  terms  that  he  was  to  be 
indemnified  against  the  consequences  of  all  losses  which  did  not  result 
from  his  own  wilful  neglect  or  default.  That  necessarily  includes 
claims  on  the  part  of  the  company.  Wilful  neglect  or  default  being 
negatived  by  the  plea,  it  follows  that  upon  this  part  of  the  record  the 
defendant  is  entitled  to  judgment. 

Byles,  J. — I  have  nothing  to  add  to  what  has  fallen  from  my 
Brother  Willes. 

Montague  Smith,  J. — I  also  think  the  defendant  is  entitled  to 
judgment  on  this  demurrer.  As  I  read  the  sixth  plea,  it  is  confined 
to  that  part  of  the  declaration  which  charges  the  defendant  as  manager 
with  negligently  advancing  the  money  of  the  company  to  persons  of 
doubtful,  insufficient,  or  bad  means  or  credit,  and  on  doubtful,  insuffi* 
eient,  or  bad  securities,  and  discounting  and  renewing  bad  and  forged 
bills.  It  must  be  assumed  upon  this  record  that  what  the  defendant 
did    'as  done  witliout  any  wilful  neglect  or  de&ult.    It  may  have 
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been  done  negligently,  tbat  is,  without  due  and  proper  care.  It  seems 
to  me  that  the  clause  of  the  deed  of  settlement  which  is  set  out  in  the 
plea,  and  which  is  averred  to  haye  been  incorporated  in  the  terms  of 
the  defendant's  engagement  as  manager,  was  intended  to  protect  the 
officers  of  the  company  against  liability  for  losses  accruing  otherwise 
than  through  their  wilful  neglect  and  default.  Mr.  Hannen  felt  the 
MAn-i  *fnll  force  of  the  difficulty.  He  admitted  that  the  manager 
-J  would  not  be  liable  for  the  losses  sustained  upon  the  specific 
securities,  but  insisted  that  he  would  be  liable  for  negligence  in  taking 
them.  But  then  arises  the  other  difficulty ;  what  would  be  the  mea- 
sure of  damages  7  Upon  the  whold,  it  seems  to  me  that  the  intention 
of  the  clause  was,  that  the  officers  of  the  company  should  not  be  liable 
for  losses  arising  from  ordinary  want  of  care,  but  only  for  something 
like  intentional  negligence  or  wilful  disregard  of  the  duties  of  their 
.office.  If  the  evidence  at  the  trial  should  be  such  as  Mr.  Hannen 
suggests, — ft  long  series  of  negligent  acts, — that  might  warrant  the 
jury  in  coming  to  the  conclusion  that  the  defendant  had  not  been 
guilty  of  mere  forgetfulness  or  want  of  care,  but  of  something  which 
amounted  to  wilful  neglect.  Upon  the  whole,  reading  the  plea  as  I 
.do,  it  seems  to  me  to  afford  a  good  answer  to  so  much  of  the  declara- 
tion as  it  professes  to  answer.  Judgment  for  the  defexulant 


HENDERSON  and  Another  v.  B AMBER    June  27. 

1.  No  appeal  Uea  to  tbia  eonrt  from  the  eotu&tj-ooiirt,  In  reapeet  of  an  order  made  la  ezereiaa 
of  ita  powera  in  a  windiog-ap  prooeedlog  under  the  17Ui  aeotion  of  the  Indoitrial  Mid  ProTidea^ 
Societies  Act,  1862,  26  A  26  Viet  o.  87. 

2.  Whether  the  oonoty-eoart,  under  the  anthority  eonfarred  upon  it  bj  tbat  atntnte,  baa  pow 
^to  make  an  order  restraining  proeeedinga  in  the  LiTerpool  Piuaage  Court  agftinat »  member  of  aft 
induatrial  aocietj  regiatered  under  the  26  A  26  Viet.  e.  89,  whieh  la  being  woand  up  in  the 
-^•onnty-court  by  virtue  of  the  Juriadiotion  conferred  upon  it  by  the  26  A  26  Viot.  e.  87,  a.  17|-7 

ft 

This  was  an  appeal  from  an  order  of  Wheeler,  Serjt,  one  of  th^ 
judges  of  the  county-court  of  LaDcashire,  holden  at  Liverpool,  restrain^ 
ing  the  appellants  from  further  proceeding  in  an  action  brought  bj 
them  against  the  respondent  under  the  following  circumstances: — 
*54n  ^*  ^  Liverpool  Equitable  Co-operative  Society  for  *sevenJ 
■I  years  prior  to  the  17th  of  December,  1862,  carried  on  business 
in  Liverpool,  being  a  society  formed  and  registered  under  the  Indus- 
trial and  Provident  Societies  Act,  1852. 

2.  On  the  17th  of  December,  1862,  the  society  obtained  a  certificate 
of  registration  under  the  Industrial  and  Provident  Societies  Act, 
1862,  under  the  style  of  ''  The  Liverpool  Equitable  Co-operative  So- 
x>iety,  Limited." 

3.  The  respondent  was  a  member  of  the  society  before  such  regis- 
tration, and  continued  a  member  thereof  after  registration  in  respect 
of  the  interests  which  he  had  therein  before  registration. 

4  On  the  16th  of  April,  1868,  winding-up  orders  under  the  sai4 
lict  of  1862  and  the  Companies  Act,  1862,  were  made  by  the  said 
4^ounty -court  upoq  the  said  petition  of  the  said  Liverpool  Equitable 
po-operative  Society,  Limited,  and  the  petition  of  one  James  Nevilli^ 
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a  creditor  of  the  society,  in  respect  of  debts  incurred  both  brfore  and 
after  the  registration  of  the  society. 

6.  The  appellants  had  supplied  the  society  with  goods  both  befo^ 
and  after  registration ;  and,  at  the  last-mentioned  date,  the  account  as 
stated  by  the  appellants  was  as  under : — 

'*1852.    Oot.  8.     To  goods  £38    6    3         payaUoDeo.  31                       ^ 

Nov.  12.        "  £52  18    6              "        Feb.  12 

Dec.  3.          "  £50    5    5              **       March  3    141  10    1 , 
*«Cr. 

"1862.    Deo.  8.    By  goods  .....       £8    6    3 

«1863.    Jan.7.          "  .....          4  10    8 

Byoash  .....        20    0    0 

32  16    6 , 

"  £108  13    7 

-^■■' 

''Gooda  supplied  and  oaah  paid  for  duty  after  regi«tra4ioa  •       •        20    5  11  > 
"  Less  cash,  on  acoount  .      .        .       .        .        .        .        •       -.        15    0    0 

"£5    5  11* 

*6.  The  respondent  has  been  declared  a  contributory,  and  r^gjo 
has  had  calls  made  upon  him  under  the  winding-lip  to  the  full   *■ 
extent  of  his  interest  in  the  society  as  a  limitea  one  under  the  act  of 
1862. 

7.  The  appellants  claimed  to  prove  against  the  society  under  the 
windinff-up  for  the  whole  of  the  said  sum  of  1182. 19«.  6d,,  and  th&y 
were  admitted  to  prove  in  respect  thereof;  but  no  dividend  has  yet 
been  received  by  the  appellants. 

8.  The  appellants,  on  the  23d  of  February,  1866,  issued  their  writ 
against  the  defendant  out  of  the  court  of  passage  of  the  borough  of 
Liverpool,  for  the  sum  of  1082.  13s.  7d.  as  being  the  balance  of  their 
account  for  goods  supplied  before  registration. 

9.  The  respondent  thereupon  applied  to  the  judge  to  restrain 
proceedings. 

10.  On  behalf  of  the  appellants  it  was  contended  that  the  judge  had 
no  such  power. 

11.  On  the  27th  of  March  last,  the  judge  made  his  order  restraining 
the  appellants^  and  ordered  them  to  pay  the  costs  of  the  said  applica- 
.tion  and  order. 

The  question  for  the  opinion  of  the  court,  supposing  the  court  to 
,  consider  that  the  right  of  appeal  exists,  is,  whether  the  county-court 
had  power  to  make  the  order  now  appealed  from. 

The  costs  of  and  incident  to  the  obtaining  of  the  order  and  to  the 
appeal  therefrom  were  to  abide  the  event  of  the  appeal. 

Macnamara  ^with  whom  was  Hopwood),  for  the  appellahts.(a) — The 

Juestiou  in  this  case  arises  upon  the  'Industrial  and  Provi-  r^R^b 
ent  Societies  Act,  15  &  16  Yict.  c.  31,  as  amended  by  subse-  '-       > 

^    (a)  The  poinU  marked  for  afgumeiit  on  tbe  pmrt  of  the  appellmnti  were  M  followi : — 

"  1.  Thmt  the  right  of  appeal  exiata,  Mid  that  thii  eoatt  is  the  proper  oonrt  of  appeal  nndw 
.the  17th  tectioD  of  the  Industrial  and  ProTident  Sooietiei  Aet,  18S2>  26  k  26  Viet.  e.  87,  a.  17, 
and  the  Companiea  Act,  1862,  25  k  26  Viet.  o.  89,  i.  124 :  : 

"  2.  That  the  power  of  the  county -Oonrt  caA  he  derived  lolely  from  some  itatatory  enactmen^ 
and  that  neither  the  Indttitrial  and  Provident  Societies  Act,  1862,  25  k  26  Vict.  e.  87,  s.  17,  nor 
'the  aforesaid  Companies  Act,  1862,  25  k  26  Vict.  e.  89,  s.  124,  confer  any  inch  power  as  thM 
alleged  by  the  respondent  and  assnmed  by  the  oounty-ooort ;  and  that  the  mere  registration,  of 
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quent  acts.  [Willes,  J. — The  county-court  judge  has  issued  an 
injunction  against  a  proceeding  in  the  Passage  Court.  The  society  is 
being  wound  up  in  the  county*court  under  the  Companies  Act,  1862, 

25  &  26  Yict.  c.  89 :  and  the  question  is,  whether  the  judge  had  power 
to  make  such  an  order,  and  whether  any  appeal  lies.]  Those  are  the 
questions.  The  17th  section  of  the  Industrial  and  Provident  Socie- 
ties Act,  1862,  25  &  26  Vict.  c.  87,  enacts  that  *'  any  society  registered 
under  this  act  may  be  wound  up  either  by  the  court  or  voluutarilyy 
in  the  same  manner  and  under  the  same  circumstances  under  and  in 
which  any  company  may  be  wound  up  under  any  acts  or  act  for  the 
time  being  in  force  for  winding  up  companies ;  and  all  the  proyisions 
of  such  acts  or  act  with  respect  to  winding  up  shall  apply  to  such 
society,  with  this  exception,  that  the  court  having  jurisdiction  in  the 
winding-up  shall  be  the  county-court  of  the  district  in  which  the 
office  of  the  society  is  situate."  This  act,  which  passed  on  the  7th  of 
August,  1862,  repealed  the  former  act  relating  to  industrial  and  pro- 
vident societies ;  and,  until  that  act  came  into  operation,  this  society 
was  an  irregular  partnership  only  until  it  was  registered,   which 

*5441  *^^  ^^  ^^^  -'-^^^  ^^  Decemoer,  1868.  All  the  goods  for  the 
^  recovery  of  the  price  of  which  the  action  was  brought  in  the 
Passage  Court  were  supplied  between  the  8th  of  October  and  the  3d 
of  December,  1862 ;  and  the  order  for  winding  up  was  made  on  the 
16th  of  April,  1868.  The  action  in  the  Passage  Court  commenced  on 
the  23d  of  February,  1865,  and  the  order  for  the  injunction  was  made 
on  the  27th  of  March,  1865.  Now,  the  county  -court  could  only  have 
power  to  make  that  order  under  some  statutory  enactment.  [Mon- 
tagus Smith,  J. — It  will  be  said  on  the  other  side  that  the  power  is 
incidental  to  the  power  of  winding  up.]  A  mere  partnership  cannot 
be  wound  up.     [Willss,  J. — An  unregistered  company  may:  25  & 

26  Yict.  c.  89,  ss.  200,  et  seq.]  This  is  a  society  registered  under  the 
act;  and  the  winding-up  order  treats  it  as  a  limited  company  .(a) 
The  197th  section, — which  enacts  that  "the  court  may  at  any  time 
after  the  presentation  of  a  petition  for  winding  up  a  company  regis- 
tered in  pursuance  of  this  part  (vii.)  of  this  act,  ana  before  making  an 
order  for  winding  up  the  company,  upon  the  application  by  motion 
of  any  creditor  of  the  company,  restrain  further  proceedings  in  any 
action,  suit,  or  legal  proceeding  against  any  contributory  of  the  com- 
pany, as  well  as  against  the  company,  as  hereinbefore  provided,  upon 
such  terms  as  the  court  thinks  fit,"— only  applies  where  an  action  is 
brought  in  respect  of  a  debt  incurred  by  the  company  as  a  joint- 
stock  company,  and  not  by  a  mere  partnership.  In  Dean  r.  Mel- 
lard,  15  C.  B.  N.  S.  19  (E.  C.  L.  B.  vol.  109),  it  was  held  that  the 
effect  of  the  repeal  of  the  former  acts  b^  the  25  &  26  Vict.  c.  87, 
was,  to  render  the  members  individually  liable  to  be  sued  in  respect 
of  contracts  made  by  the  society  prior  to  the  passing  of  the  repeal* 
ing  act,  for  which  no  action  was  then  pending.  [Btles,  J. — There 
*5451   *^^  °^  winding-up  there.     Here  the  defendant  was  within 

^  the  jurisdiction  of  the  winding-up  court;  and  the  debt  also.] 

the  eompmnj  m  t  limited  eompanj  eaanol  take  away  the  rights  of  a  creditor  of  the  unlimited 
company,  at  all  events  so  far  as  regards  goods  delivered  before  registration : 

"  3.  That  the  fact  of  proving  against  the  estate  of  the  company,  and  being  wrongly  admittid^ 
Is  no  bar  to  the  suit  which  has  been  restrained/' 

(a)  The  order  was  not  set  oat  in  the  case. 
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Here  the  oompany  are  not  liable  for  tbd  debt.  This  is  a  claim  againsi 
a  member  indiyiaually,  not  against  the  company.  If  the  proceeding 
is  to  be  restrained  at  all,  it  should  have  been  by  the  court  in  which  the 
action  was  brought,  as  in  Thomas  v.  Wells,  16  C.  B.  N.  S.  508  (£.  G. 
L  B.'  vol.  111).  Here,  one  court  is  put  in  conflict  with  another,  whose 
jurisdiction  is  not  inferior.  [Btlss,  J. — In  Thomas  v.  Wells,  the 
proceeding  was  in  a  superior  court.]  The  contention  there  was,  thai 
the  proper  court  to  which  to  apply  for  a  stay  of  the  proceedings  was 
the  court  in  which  the  winding-up  order  was  made.  But  Byles,  J., 
in  giving  judgment,  said:  "The  Master  of  the  Bolls  has  no  juris- 
diction over  the  proceedings  of  this  court :  all  he  can  do,  is,  to  operate 
upon  the  person  of  the  plaintiff  and  to  restrain  him  under  pain  of 
contempt.  The  more  natural  course  I  conceive  to  be  that  the  court 
in  which  the  action  is  brought  should  stay  the  proceedings,  when  it  is 
made  to  appear  that  the  action  is  brought  in  violation  of  an  ^ct  of 
parliament"  That  is  a  distinct  authority  to  show  that  the  county* 
court  was  not  the  proper  court  to  apply  to  to  stay  the  proceedings  in 
the  Passage  Court.  "  The  court, ^'  under  s.  81  of  the  Companies  Act> 
1862,  means  the  High  Court  of  Chancery,  though  jurisdiction  in  the 
winding-up  is  by  s.  17  of  the  Industrial  and  Provident  Act,  1862, 
given  to  the  county -court  [Btles,  J. — 'By  s.  17  of  the  last-mentioned 
act,  the  county -court  judge  is  made  the  judge  in  equity  for  all  pur- 
poses connected  with  the  winding-up.  The  Court  of  Chancery  might 
Lave  stayed  the  proceedings  in  the  Passage  Court  I  should  think 
that  power  was  intended  to  be  given  to  the  county -court,  under  this 
act]  The  case  of  Be  The  Sheffield  and  Hallenshire  Ancient  Order 
of  Foresters'  *Co-operative  and  Industrial  Society  (Limited),  r^gj^^ 
12  Law  T.  (N.  S.)  885,  shows  that  the  turning  this  partnership  '- 
into  a  registered  company  cannot  affect  the  rights  of  the  creditors. 
The  next  question  is,  whether  an  appeal  lies.  That  depends  upon  the 
construction  to  be  put  upon  the  17th  sect,  of  the  25  &  26  Vict  c.  87,  and 
the  124th  sect  of  the  25  &  26  Vict  c.  89.  The  former  enacts  *'  that 
any  society  registered  under  this  act  may  be  wound  up  either  by  the 
court  or  voluntarily,  in  the  same  manner  and  under  the  same  circum- 
stances under  and  in  which  any  company  may  be  wound  up  under  any 
acts  or  act  for  the  time  being  in  force  for  winding  up  companies ;  and 
all  the  provisions  of  such  acts  or  act  with  respect  to  winding  up  shall 
apply  to  such  society,  with  this  exception,  that  the  court  having  juris- 
diction in  the  winding-up  shall  b^  the  county-court  of  the  district  in 
which  the  office  of  the  society  is  situate."  And  the  latter  enacts  that 
'Prehearings  of  and  appeals  from  any  order  or  decision  made  or  given 
in  the  matter  of  the  winding-up  of  a  oompany  by  any  court  having 
jurisdiction  under  this  act,  may.be  had  in  the  same  manner  and  sub* 
ject  to  the  same  conditions  in  and  subject  to  which  appeals  may  be 
lad  from  any  order  or  decision  of  the  same  court  in  cases  within  itj 
ordinary  j  urisdiction." 

B.  Q.  Williams  (with  whom  was  0.  Hardy),  control,  was  stopped  by 
the  court(a) 

(a)  The  pointf  Bwked  for  argnnwnt  on  the  part  of  the  rttpondentf  were  as  foUowa  >^ 

**  1.  That  no  appeal  liei  to  thU  oonrt  from  the  decieioa  of  the  eoonty-coart  Jadge  npon  thft 

lutt«r  in  qneetioD  : 
"1  That  It  waa  within  the  jariidiotlon  and  power  of  the  ooonty-coart  Judge  to  make  tha 

Mder  in  qneatif'«." 
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WiLLBB,  J. — ^I  am  of  opinion,  tipon  the  aecoiid  point,  that  this  ^p- 
*5471  ^^  should  be  dismissed.  The  matter  'appealed  agaiost  doeb 
^  not  appear  to  me  to  be  one  which  it  is  competent  for  this  eomt 
to  entertain.  The  only  enaotment  upon  whieh  reliance  ooald  be 
placed  in  order  to  sustain  the  affirmatiire  of  the  proposition,  is,  the 
17th  section  of  the  Industrial  and  Provident  Societies  Act,  1862,  25 
&  26  Vict.  c.  87,  which  enacts  that  ''any  society  registered  nnder  tkia 
act  may  be  wound  up  either  by  the  court  or  Toluntarily,  in  the  san^ 
manner  and  under  the  same  circumstanoee  under  and  in  which  any 
company  may  be  wound  up  under  any  acts  or  act  for  the  time  being 
in  force  for  winding  up  companies."  This  language  is  large  enough 
to  include  the  act  passed  in  the  same  session  (c.  89^  The  clause  goes 
on, — **  and  all  the  provisions  of  such  acts  or  act  with  respect  to  wind* 
ing  up  shall  apply  to  such  soctety,  with  this  exception,  that  the  ooatt 
having  jurisdiction  in  the  winding*ttp  shall  be  the  county-court  of  tli6 
district  in  which  the  office  of  the  society  is  situate.''  Thus,  all  thfe 
provisions  as  to  winding  up  companies,  either  voluntarily  or  compuK 
aorily,  under  the  Companies  Act,  1862,  25  &  26  Vict.  c.  89,  may  be 
applied,  so  far  as  they  are  applicable,  to  a  society  registered  under  the 
25  &  26  Vict.  c.  87 :  and  the  county-court  may  exercise  all- the  powei% 
given  in  Part.iv.  of  the  first-mentioned  act  Now,  it  is  material  t0 
^see  what  those  powers  are,  and  by  whom  they  were  to  be  exercised. 
By  s.  82,  the  power  is  to  be  put  in  motion  by  a  petition ;  which  is  t^ 
be  filed  in  the  Court  of  Chancery,  or  a  similar  jurisdiction :  a.  8S. 
The  first  order  to  be  made  is  an  order  for  winding  up  the  company^ 
s.  86.  By  s.  92,  official  liquidators  are  to  be  appointed,  whose  duties 
are  defined  by  s.  95.    Then  follow  various  provisions  defining  the 

E>wers  ordinary  and  extraordinary  of  the  court.  Amongst  those 
tter  is  8.  124,  which  relates  to  appeals  from  orders.  It  enacta  thai 
*5481  "  rebearings  of  and  appeals  from  any  order  or  decision  *niade 
^  or  given  in  the  matter  of  the  winding  up  of  a  company  by  an^ 
court  having  jurisdiction  under  this  a^  may  be  had  in  the  aam!^ 
manner  and  subject  to  the  same  conditions  in  and  subject  to  whio^ 
appeals  may  be  had  from  any  order  or  decision  of  the  same  court  ia 
cases  within  its  ordinary  jurisdiction;  subject  to  this  restriction,  thai 
no  such  rehearing  or  appeal  shall  be  heard  unless  notice  of  the  sam^ 
is  given  within  three  weeks  after  any  order  complained  of  has  beeA 
made,  in  manner  in  which  notices  of  appeal  are  ordinarily  g^veA 
according  to  the  practice  of  the  court  appealed  from,  unless  such  time 
is  extended  by  the  court  of  appeal :  Provided  that  it  shall  be  lawful 
for  the  Lord  Warden  of  the  Stannaries,  by  a  special  or  general  order^ 
to  remit  at  once  any  appeal  allowed  and  regularly  lodged  with  him 
against  any  order  or  decision  of  the  vice- warden  made  in  the  matter 
^f  a  winding-up,  to  the  court  of  appeal  in  Chancery,  which  court 
fihall  thereupon  hear  and  determine  such  appeal,  and  have  power  ta 
require  all  such  certificates  of  the  vice-warden,  records  of  proceed^ 
Ings  below,  documents,  and  papers,  as  the  Lord  Warden  would  or 
might  have  required  upon  the  hearing  of  such  appeal,  and  toexercni 
all  other  the  jurisdiction  and  powers  of  the  Lord  Warden  specified  in 
the  18  &  19  Vict.  c.  82 ;  and  any  order  so  made  by  the  court  of  appeal 
in  Chancery  shall  be  final."  Down  to  this  point,  the  jurisdiction  ik 
one  which  is  to  be  exercised  only  by  the  Court  of  Chancery.    It  ia 
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Decessary  to  bear  that  in  mind,  in  oonsidering  whether  the  124tii  aeo- 
tioD  of  the  25  &  26  Yiot.  c.  89,  conjointly  with  the  17th  section  of  the 
25  k  26  Vict  c.  87,  can  give  an  appeal  to  a  court  of  common  law, 
which  has  neither  an  appellate  nor  original  jarisdiotion  in  respect  of 
the  26  k  26  Vict  c.  89.  I  do  not  say  that  an  appeal  may  not  be  given 
by  implication :  but  I  think  it  extremely  unlikely  that  the  legislaiune 
*8hould  have  intended,  under  the  general  words  in  the  17th  r^^Ah 
section  of  the  25  k  26  Vict.  c.  87,  to  give  an  appeal  by  impli-  '- 
cation  to  a  court  having  no  jurisdiction  whatever  under  the  25  &  2>B 
Tict  c.  89.  The  objection  acquires  additional  force  from  the  very 
first  words  of  the  124th  section, — "  Behearings  of  and  appeals  from 
any  order  or  decision  made  or  given  in  the  matter  of  the  winding-up 
of  a  company  by  any  court  having  jurisdiction  under  this  act  ^^7  ^ 
bad  in  the  same  manner  and  subject  to  the  same  conditions  in  and 
eabject  to  which  appeals  may  be  had  from  any  order  or  decision  of 
the  same  court  in  cases  within  its  ordinary  jurisdiction."  Here  you 
have  a  section  which  is  dealing  with  a  jurisdiction  in  which  every 
order  for  the  winding-up  of  a  company  from  the  beginning  to  the  end 
may  be  the  subject  of  appeal.  And  it  is  impossible  for  us  to  assume 
a  jurisdiction  of  this  sort  unless  we  are  prepared  to  assume  it  over 
all  orders  in  a  winding-up  proceeding  from  the  first  to  the  last. 
There  are  maoy  other  reasons  why  an  appeal  should  not  lie  to  this 
court.  I  will  particularly  advert  to  two.  Appeals  from  the  county* 
court  to  the  superior  courts  of  common  law  are  given  in  a  cause  or 
action  (13  k  14  Vict  c.  61,  s.  14),  or  an  interpleader  (19  k  20  Vict  c. 
108).  That  clearly  means  a  cause  or  action  in  the  county -court ; 
whereas,  the  order  in  question  affects  a  proceeding  in  the  Passage 
Court  The  appellate  jurisdiction  given  to  the  superior  courts  by  the 
statutes  referred  to  can  have  no  application  to  proceedings  of  that 
description.  But  in  the  next  place,  this  court  and  the  other  superior 
courts  are  not  courts  of  appeal  from  the  county-court  in  causes  whidx 
are  within  its  ordinary  jurisdiction,  but  only  in  respect  of  certain 
q)ecified  things.  In  respect  of  small  matters,  it  was  originally  intended 
that  there  should  be  no  appeal.  The  original  jurisdiction  of  the 
county-court  was  defined  by  the  58th  section  of  the  9  &  10  Vict  c. 
95,  which  enacts  *that  **  all  pleaa  of  personal  actions,  where  r*^QQ 
the  debt  or  damage  claimed  is  not  more  than  202.,  whether  on  '-  > 
balance  of  account  or  otherwise,  may  be  holden  in  the  county-court, 
without  writ ;  and  all  such  actions  brought  in  the  said  court  shall  be 
heard  and  determined  in  a  summary  way  in  a  court  constituted  under 
this  act  &nd  according  to  the  provisions  of  this  act :  Provided  always 
that  the  court  shall  not  have  cognisance  of  any  action  of  ejectment, 
or  in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments, 
or  to  any  toll,  fair,  market  or  franchise  shall  be  in  question,  or  in 
which  the  validity  of  any  devise,  bequest,  or  limitation  under  any  will 
or  settlement  may  be  disputed,  or  for  any  malicious  prosecution,  or 
for  any  libel  or  slander,  or  for  criminal  conversation,  or  for  seduction 
or  breach  of  promise  of  marriage."  When  the  jurisdiction  of  the 
county-court  was  extended  from  20/.  to  50/.  in  respect  of  contracts, 
and  from  52.  to  201.  in  respect  of  torts,  by  the  13  k  14  Vict  a  61,  an 
appeal  was  given,  by  s.  14,  in  these  words,*— "  If  either  party  in  any 
cause  of  the  amount  to » which  jurisdiction  is  given  to  th^  county- 
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courts  by  this  act,  shall  be  dissatisfied  with  the  determination  or  direc- 
tion of  the  said  ooart  in  point  of  la,w,  or  upon  the  admission  or  rejec- 
tion of  any  evidence,  such  party  may  appeal  from  the  same  to  any 
of  the  superior  courts  of  common  law  at  Westminster."    Then  follows 
a  provision  for  notice  and  for  security  to  be  given  by  the  party  appeal- 
ins  :  and  the  section  goes  on, — *'  and  the  said  court  of  appeal  may 
either  order  a  new  trial  on  such  terms  as  it  thinks  fit,  or  may  order 
judgment  to  be  entered  for  either  party,  as  the  case  may  be,  and  may 
make  such  order  with  respect  to  the  costs  of  the  said  appeal  as  such 
court  may  think  proper;  and  such  orders  shall  be  final."     Thus,  the 
appeal,  when  given,  is  not  from  an  order  of  the  court  made  in  the 
*5'>11  ^^^''^^8®  ^f  ^^  ordinary  jurisdiction,  but  only  •where  it  is 
^  dealing  with  a  point  of  law  or  a  matter  of  judicial  procedure. 
Then,  the  68th  section  of  the  19  k  20  Vict.  c.  108,  gives  an  appeal 
in  some  cases  where  none  was  given  by  the  13  &  14  Vict.  c.  61«  s.  14. 
It  enacts  that  "  an  appeal  from  the  decision  of  a  county-court,  on  the 
same  grounds  and  subject  to  the  same  conditions  as  are  provided  by 
the  14th  section  of  the  13  &  14  Vict.  c.  61,  shall  be  allowed  in  Jl 
actions  of  replevin  where  the  amount  of  rent  or  damage  exceeds  201^ 
and  in  all  actions  for  the  recovery  of  tenements  where  the  yearly  rent 
or  value  of  the  premises  exceeds  20/.,  and  in  proceedings  in  inter- 
pleader where  the  money  claimed  or  the  value  of  the  goods  or  chattels 
claimed,  or  of  the  proceeds  thereof,  exceeds  20/.,  and  in  all  actioz2s 
where  the  parties  agree  that  the  court  shall  have  jurisdiction."    These 
latter  words  throw  light   upon  what  goes  before.    Therefore  the 
probabilities  which  suggest  themselves  to  the  mind  when  the  ques- 
tion is  first  presented  to  it,  are  precisely  in  accordance  with  what  the 
language  of  the  legislature  is  found  to  indicate.    It  would  require 
direct  language  to  show  this  court  to  be  a  court  of  appeal  in  a  matter 
which  is  properly  and  only  within  the  jurisdiction  of  the  Court  of 
Chancery.     Construing  the  section  of  the  act  of  parliament  in  ques- 
tion by  the  light  afforded  by  those  to  which  I   have  referred,  it  seems 
to  me  that  this  court  has  no  power  to  entertain  this  appeal,  and  there- 
fore that  it  must  be  dismissed.     I  avoid  expressing  any  opinion  upon 
the  validity  of  the  order,  or  its  effect,  because,  in  the  particulars  I 
adverted  to  in  the  course  of  the  argument,  we  are  not  in  possession 
of  materials  to  enable  us  to  form  a  decisive  judgment.     The  ground 
upon  which  I  dispose  of  the  case  is  this,  that  no  appeal  lies  to  this 
court  from  the  county-court,  in  respect  of  an  order  made  in  exercise 
*5'21  ^^^^  powers  in  a  *winding-up  proceeding  under  the  17th  sec- 

^  -1  tion  of  the  Industrial  and  Provident  Societies  Act,  1862. 

Btlrs,  J. — I  entirely  concur  in  the  ground  upon  which  my  Brother 
Willes  has  rested  his  judgment.  I  cannot  help  thinking,  that,  if  we 
were  to  go  further,  some  things  would  appear  to  be  plain.  It  is  plain 
that  the  county-court  has  jurisdiction  in  the  case  of  registered  societies. 
This  person  was  a  member  both  of  the  original  society  and  of  the 
registered  society.  The  latter  had  all  the  property  of  the  former. 
We  are  called  upon  to  stay  the  proceedings  under  an  order  made  in  a 
matter  in  which  the  county -court  had  jurisdiction  to  make  an  order. 
We  have  not  the  order  before  us.  It  is  difficult,  therefore,  to  say 
whether  it  was  one  which  it  was  competent  to  the  court  to  fnake. 
We  bay?  no  information  as  to  what  is  the  state  of  the  assets  of  the 
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company.  We  cannot  therefore  say  that  the  county-court  judge  had 
not  jarisdiction  to  wind  up  this  society  so  as  to  include  the  debt  in 
question.  If  he  had  jurisidiction,  and  had  not  power  to  stay  the  pro- 
oeedings  in  the  Passage  Court,  his  jurisdiction  would  be  futile.  I  will 
ODly  venture  to  say  this  much,  that,  as  far  as  I  have  any  information 
OQ  the  subject,  I  see  nothing  to  satisfy  me  that  the  judge  was  wrong. 
Mom^AQUS  Smith,  J.,  had  gone  to  Chambers. 

Appeal  dismissed. 


•THE  CITY  OF  DUBLIN  STEAM-PACKET  COMPANY  r#KKQ 

v.  THOMPSON.    July  10.  L  ^^^ 

The  28th  teetion  of  tike  Merchant  Shipping  Act,  1854  (17  k  18  Viet  e.  104),  which  empowers 
the  eommiiflioaere  of  oastoms,  with  the  approval  of  the  board  of  trade,  to  make  **  each  modiil« 
titions  and  alteraUone  as  from  time  to  time  become  necessary  in  the  tonnage-mles  thereby  pr»- 
leribed,  in  order  to  the  more  aecnrate  and  nniform  application  thereof  and  the  effectnal  carry* 
isf  oat  of  the  principle  of  admeasurement  therein  adopted/'  does  not  aathorise  them  to  mak« 
rslas  for  the  measnrement  of  the  tonnage  of  steam-vessels  which  will  have  the  effect  of  alter« 
iog  the  allowance  in  respect  of  the  space  occupied  by  the  propelling-power,  as  provided  by  s.  23. 

This  was  a  special  case  stated  by  consent^  without  pleadings,  for 
the  opinion  of  the  court : 

1.  The  plaintiff  are  a  company  trading  between  England  and  Ire- 
land, and  are  possessed  of  many  steam-vessels  of  large  tonnage^ 
which  are  used  by  them  in  their  trade  of  carrying  passengers  and 
goods  to  and  from  England  and  Ireland. 

2.  The  defendant  is  one  of  the  surveyors  of  customs  at  the  port  of 
Liverpool,  and  represents  the  commissioners  of  customs,  with  whom 
the  present  question  has  arisen. 

3.  The  question  in  dispute  arises  upon  the  construction  of  certain 
provisions  of  the  Merchant  Shipping  Act,  1854,  which  regulate  the 
mode  of  ascertaining  the  registered  tonnage  of  steam-ships,  and  as  to 
the  power  of  the  commissioners  of  customs  to  refuse  the  allowance 
for  propelling-power,  which,  as  the  plaintiffs  insist,  is  provided  for  by 
the  act  of  parliament,  as  hereinafter  mentioned. 

4.  By  the  Merchant  Shipping  Act,  1854  (17  &  18  Vict  c.  104),  s. 
23,  it  is  enacted,  that  **•  in  every  ship  propelled  by  steam  or  other 
power  requiring  engine-room,  an  allowance  shall  be  made  for  the 
space  occupied  by  the  propelling-power,  and  the  amount  so  allowed 
shall  be  deducted  from  the  gross  tonnage  of  the  ship,  ascertained  as 
aforesaid  (ss.  21,  22),  and  the  remainder  shall  be  deemed  to  be  the 
register  tonnage  of  such  ship ;  and  such  deduction  shall  be  estimated 
as  follows,  that  is  to  say, — 

(a) "  As  regards  ships  propelled  by  paddle-wheels,  in  which  the 
tonnage  of  the  space  solely  occupied  by  *and  necessary  for  the  t^k^ra 
proper  working  of  the  boilers  and  machinery  is  above  20  per  ^ 
cent,  and  under  SO  per  cent  of  the  gross  tonnage  of  the  ship,  such 
deduction  shall  be  37  one  hundredths  of  such  gross  tonnage;  and,  in 
ships  propelled  by  screws,  in  which  the  tonnage  of  such  space  is 
above  13  per  cent  and  under  20  per  cent  of  such  gross  tonnage,  such 
deduction  shall  be  32  one  hundredths  of  such  gross  tonnage. 

(&)  '*  As  regards  all  other  shipcf,  the  deduction  shall,  if  the  commis* 
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eloners  of  customs  and  the  owner  both  agree  thereto,  be  estimated  in 
the  same  manner ;  but  either  they  or  he  may  in  their  or  his  discretion 
risquire  the  space  to  be  measured  and  the  deduction  estimated  accord- 
ingly ;  and,  whenever  such  measurement  is  so  required,  the  deduc- 
tion shall  consist  of  the  tonnage  of  the  space  actually  occupied  by 
or  required  to  be  enclosed  for  the  proper  working  of  the  boilers  and 
machinery,  with  the  addition  in  the  case  of  ships  propelled  by  paddle- 
wheels  of  one- half,  and  in  the  case  of  ships  propelled  by  screws  of 
three-fourths  of  the  tonnage  of  such  space ;  and  the  measurement  and 
use  of  such  space  shall  be  governed  by  the  following  rules,  that  is  to 
flay,— 

(1)  "  Measure  the  mean  depth  of  the  space  from  its  crown  to  the 
ceiling  at  the  limber  strake;  measure  also  three,  or,  if  necessary, 
more  than  three  breadths  of  the  space  at  the  middle  of  its  depth, 
liking  one  of  such  measurements  at  each  end  and  another  at  the  mid- 
dle of  the  length ;  take  the  mean  of  such  breadths;  measure  also  the 
mean  length  of  the  space  between  the  foremost  and  aftermost  balk- 
heads  or  limits  of  its  length,  excluding  such  parts,  if  any,  as  are  not 
actually  occupied  by  or  required  for  the  proper  working  of  the 
machinery;  multiply  together  these  three  dimensions  of  length, 
breadth,  and  depth,  and  the  product  will  be  the  cubical  contents  of 
*5551  ^^^  space  below  the  crown.     *Then  find  the  cubical  contents 

■»  of  the  space  or  spaces  -if  any  above  the  crown  aforesaid  which 
are  framed  in  for  the  machinery  or  for  the  admission  of  light  and 
air,  by  multiplying  together  the  length,  depth,  and  breadth  thereof; 
add  such  contents  to  the  cubical  contents  of  the  space  below  the 
crown ;  divide  the  sum  by  100,  and  the  result  shall  be  deemed  to  be 
the  tonnage  of  the  said  space. 

(2)  "  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured, 
the  engines  and  boilers  are  fitted  in  separate  compartmeuts,  the  con- 
tents of  each  shall  be  measured  severally  in  like  manner  according  to 
the  above  rules,  and  the  sum  of  their  several  results  shall  be  deemed 
to  be  the  tonnage  of  the  said  space. 

(3)  '*  In  the  case  of  screw-steamers  in  which  the  space  aforesaid  is 
to  be  measured,  the  contents  of  the  shaft-trunk  shall  be  added  to  and 
deemed  to  form  part  of  such  space,  and  shall  be  ascertained  by  mul- 
tiplying together  the  mean  length,  breadth,  and  depth  of  the  trunk, 
and  dividing  the  product  by  100. 

(4)  '*  If,  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured, 
amy  alteration  be  made  in  the  length  or  capacity  of  such  space,  or  if 
any  cabins  be  fitted  in  such  space,  such  ship  shall  be  deemed  to  be  a 
ship  not  registered  until  remeasurement." 

(5)  "If,  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured, 
any  goods  or  stores  are  stowed  or  carried  in  such  space,  the  master 
wd  owner  shall  each  be  liable  to  a  penalty  not  exceeding  100^.*' 

6.  And  by  the  29th  section  of  the  same  act  it  is  further  enacted  as 
fallows, — **The  commissioners  of  customs  may,  with  the  sanction  of 
the  treasury,  appoint  such  persons  to  superintend  the  survey  and 
admeasurement  of  ships  as  they  think  fit,  and  may,  with  the  approval 


of  the  board  of  trade,  make  such  regulations  for  that  purpose  as  mar 
WKKQ\  be  necessary,  and  *also,  with  the  like  approval,  make  soch 
-^  modificaUons  and  alterations  as  from  time  to  time  beoosie 


GOBCMON  BENCH  SEPOBTS.    (19  J.  SOOTT.    N.  R)       &56; 

necessary  in  the  tonnage  rulea  hereby  prescribed,  in  order  to  the  more 
accurate  and  uniform  application  thereof,  and  the  efiectual  carrying 
out  of  the  principle  of  admeasurement  therein  adopted." 

6.  There  are  several  other  seotiofis  of  the  act  which  have  somo. 
bearing  on  this  question,  and  to  which  it  may  be  useful  to  refer,  viz., 
sections  20,  21,  84,  86,  and  87. 

7.  On  the  23d  of  October,  1860,  the  commissioners  of  customs, 
with  the  approval  of  the  board  of  trade,  issued  the  following  rules:— ^ 

''  28d  October,  1860. 

''In  pursuance  of  the  powers  granted  by  the  29th  section  of  The 
Merchant  Shipping  Act,  1864,  the  board,  with  the  approval  of  the< 
board  of  trade,  direct,  with  a  view  to  the  more  accurate  and  uniform 
application  of  the  principle  of  granting  certain  allowance  to  steamers 
for  their  propelling-power,  that,  in  lieu  of  the  rules  set  forth  in  section 
23  of  the  Merchant  Shipping  Act,  and  in  paragraphs  4,  6,  6,  18,  and 
20  of  instructions  to  measuring  surveyors  of  1856,  the  following  rule 
be  adopted  in  future,  viz. 

*'Bule.  In  every  ship  propelled  by  steam  or  other  power  requiring 
engine-room,  an  allowance  of  space  or  tonnage  shall  be  made  for  the 
space  occupied  by  the  propelling-power,  and  the  amount  so  allowed 
anall  be  deducted  from  the  gross  tonnage  of  the  ship,  and  such  deduc* 
tion  shall  be  estimated  as  follows,  that  is  to  say, — 

(1.)  **  Measure  Che  mean  length  of  the  engine-room  between  the  fore- 
most and  aftermost  bulkheads  in  limits  of  its  length,  excluding  such 
parts  (if  any)  as  are  not  actually  occupied  by  or  required  for  the  pro- 
per working  of  the  machinery;  then  measure  the  depth  *of  r*cs7 
the  ship  at  the  middle  point  of  this  length,  from  the  ceiling  at  ^ 
the  limber  strake  to  the  upper  deck  in  ships  of  three  decks  and  under, 
and  to  the  third  deck  or  deck  above  the  tonnage-deck  in  all  other 
diips ;  also  the  inside  breadth  of  the  ship  clear  of  spousing  (if  any) 
at  the  middle  of  the  depth;  oaultiply  together  these •  dimensions  of 
length,  depth,  and  breadth,  for  the  cubical  contents ;  divide  this  pro- 
duct by  100,  and  the  quotient  shall  be  deemed  to  be  the  tonnage  of 
the  engine-room,  or  allowance  to  be  deducted  from  the  gross  tonnage 
on  account  of  the  propelling-power. 

(2.)  "  In  the  case  of  ships  having  more  than  three  decks,  the  ton- 
nage of  the  space  or  spaces  betwixt  decks,  if  any,  above  the  third 
deck,  which  are  framed  in  for  the  machinery  or  for  the  admission  of 
light  and  air,  found  by  multiplying  together  the  length,  breadth,  and 
depth  thereof,  and  dividing  the  product  by  100,  shall  be  added  to* 
the  tonnage  of  such  space. 

(3.)  .^'In  the  case  of  screw-steamers,  the  tonnage  of  the  shaft-trunk 
shall  be  deemed  to  form  part  of,  and  added  to,  such  space,  and  shall 
be  ascertained  by  multiplying  together  the  length,  breadth,  and  depth 
of  the  trunk,  and  dividing  the  product  by  100. 

(4.)  "  In  any  ship  in  which  the  machinery  may  be  fitted  in  separate 
compartments,  the  tonnage  of  each  such  compartment  shall  be  mea* 
Bured,  severally,  in  like  manner,  according  to  the  above  rules,  and  the 
sum  of  their  results  shall  be  deemed  to  be  the  tonnage  of  the  said 
space. 

.  ''Ordered,  That  the  proper  offlcera  in  London,  and  the  collectors 
aqd  oomplrollfiiB  at  the  outports^  do  govern  themselves  accordingly 
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in  all  future  operationjs  for  estimating  the  allowknoe  to  steamers  for 
their  propelling-powers;  and,  with  regard  to  the  engine-rooms  or 
allowance  to  steamers  already  measured,  that  they  be  remeasured 
*55S1  ^^^^^^^y  ^^  ^^^  above  ^modification  of  the  rule,  on  the  appli- 
^  cation  of  their  owners  or  agents,  and  on  delivery  of  the  original 
certificates  for  endorsement" 

8.  At  the  time  of  the  passing  of  the  Merchant  Shipping  Act,  1854, 
the  plaintiffs  were  and  still  are  possessed  of  (amongst  other  ships) 
the  paddle-wheel  steamship  St.  Columba.  Her  tonnage-space  solely 
occupied  by  and  necessary  for  the  proper  working  of  the  boilers  and 
machinery  was  and  is  above  80  per  cent  of  her  gross  tonnage. 
.  9.  After  the  passing  of  the  said  act,  the  plaintiff  applied,  in 
accordance  with  the  provisions  thereof,  to  have  the  said  ship  mea- 
sured, and  the  vessel  was  accordingly  measured  by  the  proper  officer, 
and  a  deduction  for  the  space  occupied  by  the  propelling-power  was 
allowed  according  to  clause (6)  of  the  28d  section  of  the  act,  including 
the  addition  of  one-half  the  tonnage  of  the  space  of  the  propelling- 
power.  Her  register-tonnage  for  dues  was  then  ascertained  and  fixed 
at  206  tons,  and  her  tonnage  was  accordingly  so  entered  in  the  registiy 
of  shipping  in  the  port  of  Dublin. 

10.  In  1862,  the  plaintifigs  lengthened  the  said  ship  Saint  Columba 
by  adding  to  her  length  forty  feet ;  and,  as  this  increased  her  tonnage, 
it  became  necessary,  in  accordance  with  the  provisions  of  the  Merchant 
Shipping  Act,  1854,  to  have  her  remeasured ;  and  she  was  accord- 
ingly remeasured  by  the  proper  officer  for  the  purpose  in  the  port  of 
Liverpool,  where  the  alterations  in  her  were  being  made,  and  without 
any  application  for  the  purpose  being  made  by  the  plaintiffs.  Her 
tonnage-space  solely  occupied  by  the  propelling-power  was  then 
above  30  per  cent  of  her  tonnage,  as  before  mentioned. 

11.  On  this  remeasurement,  the  gross  tonnage  of  the  ship  was 

*5591  ^"^^^^^^  ^y  ^^^  ^^°^'  ^^^  officers  who  *conducted  the  roea- 
^  surement  measured  her  according  to  the  directions  contained 
in  the  new  Customs  Bules  of  October  2^,  1860.  They  allowed  only 
the  exact  space  occupied  by  or  required  to  be  enclosed  for  the  proper 
working  of  the  boilers  and  machinery,  and  declined  to  allow  the  one- 
half  the  tonnage  of  the  said  space,  as  directed  by  the  23d  section  of 
the  said  act.  By  this  mode  of  measurement,  the  tonnage  for  does 
was  increased  to  456  tons.  The  plaintiffs  objected  to  this  mode  of 
measuring  and  making  the  allowance  for  the  propelling-power,  and 
required  to  have  the  allowance  made  according  to  their  views  of  the 
provision  of  the  act  of  parliament,  and  insisted  that  the  commissioners 
of  customs  had  no  power  to  refuse  such  allowance. 

The  question  for  the  opinion  of  the  court  was,  whether  the  addi- 
tional allowance  of  one-half  the  tonnage  of  the  space  occupied  by  the 
propelling-power  ought  or  ought  not  to  have  been  made  by  the  officers 
of  registry  at  Liverpool.  If  the  court  should  be  of  opinion  in  the 
affirmative,  then  judgment  was  to  be  for  the  plainti&  for  40s.  and 
costs.  If  in  the  negative,  then  judgment  was  to  be  for  the  defendant^ 
with  costs. 

Bovill,  Q.  C.  (with  whom  was  Wdtkin  Willianu),  for  the  plaintiff 
contended,  that,  in  calculating  the  tonnage-space  of  their  vessel,  the 
St  Columba,  they  ought  to  have  been  allowed  the  additional  deda^ 
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tion  of  one-half  the  tonnage  of  the  engine  and  boiler  space,  in  accord- 
aace  with  the  express  provisions  of  the  Merchant  Shipping  Act,  1854, 
17  &  18  Yict.  c.  104,  s.  28(6);  and  that  the  commissioners  of  customs 
had  no  power  by  any  rules  or  regulations  to  repeal  or  alter  the  express 
provision  in  the  statute  for  such  allowance.  He  referred  more  par- 
ticularly to  the  6th,  19th,  21st,  22d,  28d,  28th,  29th,  SOth,  82d,  85th, 
86th,  and  88th  sections  of  the  act ;  and  submitted  that  the  matter  in 
*({aestion  was  not  a  rule  of  measurement,  which  the  commis-  r#5gA 
sioners  were  empowered  by  s.  29  to  interfere  with  or  alter,  but  ^ 
a  principle  of  allowance  given  by  the  statute,  which  could  only  be 
altered  or  taken  away  by  the  legislature. 

The  Solicitor' General  (with  whom  were  H.  Oiffard^  Q.  0.,  and  C. 
Pollock),  for  the  defendant,  contended  that  the  commissioners  of  cus- 
toms, with  the  consent  and  approval  of  the  board  of  trade,  were 
empowered  by  the  29th  section  of  the  Merchant  Shipping  Act,  1854, 
to  alter  the  rules  laid  down  in  s.  82  for  computing  the  allowance  to 
steamera;^  in  consequence  of  that  rule,  by  its  inaccurate  and  unequal 
working,  baving  been  found  to  violate  the  principle  of  allowance  pre- 
scribed by  that  act,  viz.  the  space  occupied  by  the  propelling-power. 
He  submitted  that  it  was  obviously  within  the  scope  of  the  authority 
conferred  upon  the  commissioners  by  the  29th  section,  to  alter  the 
rules  laid  down  in  s.  28,  for  the  purpose  of  more  perfectly  and  uni- 
formly carrying  out  the  principle  of  allowances  contemplated  by  the 
legislature. 

Bovill,  Q.  C,  in  reply. — The  object  of  the  power  conferred  upon 
the  commissioners  by  s.  29  is,  to  secure  uniformity  of  measurement, 
not  to  enable  them  to  alter  the  allowances  which  the  statute  has 
expressly  provided  shall  be  made.  Cur,  adv.  vult, 

Keating,  J.,  now  delivered  the  judgment  of  the  court: (a) — 

In  this  case  a  steamship  belonging  to  the  plaintiffs,  called  the  St. 
Columba  (paddle-wheel),  at  the  passing  *of  the  17  &  18  Vict,  r^cg-i 
c.  104  (the  Merchant  Shipping  Act),  had  been  measured  under  *• 
the  provisions  of  the  28d  section  of  that  statute,  and  its  register  ton- 
nage ascertained  in  the  mode  pointed  out  thereby.  An  increase, 
however,  in  the  length  of  the  ship  in  1862,  by  augmenting  her  ton- 
nage, rendered  a  fresh  survey  necessary,  and  she  was  accordingly 
remeasured  in  pursuance  of  the  directions  contained  in  certain  new 
customs  rules  oi  October  the  28d,  1860,  framed  by  the  commissioners 
of  customs,  with  the  sanction  of  the  board  of  trade,  the  application 
of  which  to  the  plaintiffs'  ship  increased  the  registered  tonnage 
beyond  that  which  would  have  resulted  from  a  measurement  under 
the  former  system.  To  this  the  plaintiffs  objected,  and  contended 
that  the  new  rules  issued  by  the  commissioners  of  customs  were 
inoperative,  as  contrary  to  the  provisions  of  the  act  of  parliament: 
and  the  question  for  the  court  is,  whether  they  are  right  in  that  con- 
tention :  and  we  think  they  are. 

The  28d  section  of  the  Merchant  Shipping  Act  provides,  that,  in 
every  ship  propelled  by  steam,  an  allowance  shall  be  made  for  the 
space  occupied  by  the  propelling-power,  and  the  amount  so  allowed 
shall  be  deducted  from  the  gross  tonnage  of  the  ship,  ^*  and  such  de- 

'   (a)  The  cam  wat  argned  at  Uie  littings  in  banoo  after  lait  Trinity  Term,  before  Willea,  J,, 
Bjlm,  J.,  and  Keating,  J. 

C.  B.  N.  S.y  VOL.  XIX. — 22 


681  STEAM.PACKET  CO.  v.  THOMPSON.    T.  V.  1865. 

duction  shall  be  estimated  as  follows,''  that  is  to  saj,  as  to  paddle^ 
wheel  ships  in  which  the  tonnage  of  the  space  occupied  by  boilers, 
machinery,  &c.,  is  above  20  and  under  80  per  cent  of  the  gross  too- 
nage,  the  deduction  ''shall  be*'  iVoths  of  such  gross  tonnage ;  and,  in 
screw  steamships,  where  the  tonnage  of  such  space  is  above  13  and 
nnder  20  per  cent,  of  such  gross  tonnage,  such  deduction  shall  be 
troths  of  such  gross  tonnage.  In  all  other  ships,  where  there  is  no. 
agreement  between  the  commissioners  and  the  owner,  the  deduction 
shall  consist  of  the  actual  space  occupied  by  machinery,  &c,  with  the 
*&821  ^^'^^^^'  ^°  ^^^  ^^  *paddle-wheels^  of  one-half,  and  in  case  of 
-'  screws,  of  three-fourths  of  the  tonnage  of  such  space ;  *'  and  the 
measurement  and  use  of  such  space  shall  be  governed  by  the  follow- 
ing rules,  that  is  to  say," — and  then  follow  five  rules  for  measuring 
the  space  referred  to. 

The  29th  section  of  the  act  gives  power  to  the  commissioners,  with 
the  sanction  of  the  board  of  trade,  to  make  such  modifications  and 
alterations  in  the  tonnage-rules,  as  from  time  to  time  become  necessary, 
^'  in  order  to  the  more  accurate  and  uniform  application  thereof,  and 
the  effectual  carrying,  out  the  principle  of  aameaaurement  therein 
adopted." 

It  was  under  this  section  that  the  new  rules  referred  to  were  made^ 
and  those  rules  in  effect  repeal  the  provisions  of  s.  23  of  the  statute 
as  to  all  distinction  between  the  different  classes  and  kinds  of  steam^ 
vessels  therein  referred  to,  as  well  as  the  different  deductions  appro* 
priated  thereby  to  each  class,  and  substitute  one  uniform  allowaooe 
for  all  classes  of  steamvessels,  together  with  a  new  mode  of  ascer- 
taining by  admeasurement  such  allowance. 

The  Solicitor-General,  for  the  defendant,  contended  that  the  provi- 
sions in  the  statute  establishing  the  distinctions  referred  to  were  not 
enactments  properly  so  called,  but  merely  tonDage-rules>  the  altera- 
tion of  which  by  the  commissioners  came  within  the  express  powers 
conferred  upon  them  by  s.  29;  that,  although,  s.  23  was  subdivided 
into  several  rules,  yet  that  it  was  itself  a  tonnage-rule,  and  so  within 
those  powers :  and  he  referred  to  the  mode  in  which  the  rules  were 
designated  in  the  margin  of  the  statute,  in  support  of  his  view.  On 
the  other  hand,  it  was  insisted  that  the  tonnage-rules  referred  to  in  s. 
29  of  the  act  were  the  rules  specified  as  such  in  the  different  sections 
of  that  part  of  the  statute,  and  which  regulated  the  mode  of  measure- 
*5631  ^^^^'  ^^^  nothing  more ;  that  the  allowance  of  any  ^deduction 
^  from  the  gross  tonnage  was  not  more  clearly  an  enactment  than 
the  direction  that  such  deduction  should  be  estimated  according  to  the 
specified  differences  in  the  classes  of  vessels  enumerated  in  the  sec- 
tion; whilst  the  mode  of  measuring  the  spaces  according  to  such 
classification  is  expressly  governed  by  the  five  rules  set  out  at  the 
end  of  the  section :  nor  could  the  statements  in  the  margin  control  or 
affect  the  terms  of  the  enactment. 

We  think  this  the  correct  view  of  the  statute,  and  that  it  was  not 
the  intention  of  the  legislature  to  give  to  the  commissioners  the  powers 
contended  for  by  the  defendants. 

Whether  the  new  rules,  as  framed,  would  or  would  not  be  benefi* 
cial  to  the  merchant  service  of  the  country,  is  a  question  which^ 
although  mooted  at  the  Bar,  we  do  not  inquire  into;  the  rules  then* 
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8el?es  being,  in  oar  opinion,  xxltri  vires.    Oar  judgment  will  there* 
fore  be  for  the  plaintifb.  Jadgment  for  the  {daintiflb. 
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BMk-eargo  (limber)  Uwftilly  laden  panauit  to  charter-party,  haring  broken  adrift  in  eon- 
Mqaeaee  of  atonny  weather,  and  impeding  the  narigation  and  endangering  the  aafety  of  th^ 
fMMl,  waa  neoesaarily  thrown  OTerboard : — Held^  that  the  ahipper  waa  entitled  to  claim  gene- 
nl  average  in  reapeet  thereof,  aa  againat  the  ahipowner. 

Thk  following  case  was  stated  for  the  opinion  of  the  coart,  without 
pleadings,  parsuant  to  the  46th  section  of  the  Common  Law  Proce* 
dure  Act,  1862 : — 

1.  The  plainti&  are  the  owners  of  the  vessel  the  Shooting  Star,  and 
the  defendant  is  a  merchant  carrying  on  business  in  Lonaon,  under 
the  name  and  firm  of  E.  H.  Chapman  &  Co* 

*2.  On  the  26th  of  May,  1868,  a  charter-party  was  made  r^gg  4 
by  and  between  the  plaintiffs  and  the  defendant,  as  follows: —  '- 

"  Memorandum  of  charter-party. 

*'  Liverpool,  26th  May,  1868. 

"It  is  this  day  mutually  agreed  between  John  S.  De  Wolfe  &  Co., 
agents  for  owners  of  the  good  ship  or  vessel  called  the  Shooting  Star, 
George  Perkin,  roaster,  and  of  the  measurement  of  1160  tons  or  there* 
aboQts,  now  in  Bristol,  and  E.  H.  Chapman,  Esq.,  o(  London,  that  the 
said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for 
the  voyage,  shall  with  all  convenient  speed  sail  and  proceed  to  Quebec, 
with  liberty  to  take  cargo  from  Bristol  Channel  tor  owners'  benefit^ 
or  so  near  thereto  as  she  may  safely  get,  and  there  load  from  the  fac- 
tors of  the  said  charterers  a  full  and  complete  cargo  of  deals,  includ- 
ing a  deck-load;  one-half  the  careo  to  be  floated  deals  at  the  bottom, 
and  the  remainder  dry  deals,  and  deal-ends  and  staves  as  required  by 
the  master  for  broken  stowage  only,  with  deals  or  deal-ends  or  [andj 
staves  and  [or]  for  broken  stowage,  not  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle,  apparel,  provi* 
sions,  and  furniture ;  and,  being  so  loaded,  shall  therewith  proceed  to 
London  or  so  near  thereunto  as  she  may  safely  get,  and  deliver  the 

flame  on  being  paid  freight  as  follows : — For  timber, per  load  of 

50  feet  (Customs  calliper  measure) ;  deals  per  Petersburgh  standard 
hundred,  4d,  Vis.  6d. ;  deal-ends,  per  ditto,  8L  6«. ;  staves,  per  mille  of 

standard  pipe,  91. ;  lathwood,  per  fathom  of  4  feet, ;  the  act  of 

God,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  navigation,  of  whatever  nature  and  kind 
soever  during  the  said  voyage,  always  excepted :  One-third  of  the 
freight  to  be  paid  in  cash  on  arrival,  and  the  remainder  by  good  and 
approved  bills  ^payable  in  London  at  four  months'  date  from  rttggx 
right  delivery  of  cargo,  or  in  cash  deducting  four  months'  ^ 
interest :  Twenty-five  running  days  are  to  be  allowed  the  charterer, 
if  the  ship  be  not  sooner  despatched,  for  loading,  and  to  discharge  in 
London  as  fast  aa  she  can  deliver,  according  to  the  custom  of  the  port, 
and  ten  days  on  demurrage  over  and  above  the  said  laying  days,  at 
151  per  day.    It  is  hereby  agreed  the  owners  of  the  vessel  shall  have 
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a  lien  on  the  cargo  for  freigbt,  dead-freight,  and  demurrage.  The 
custom  of  each  port  to  be  observed  in  all  cases.  Penalty  for  non- 
performance of  this  agreement,  estimated  amount  of  freight.  Char- 
terers to  pay  two-thirds  dock-dues,  as  usual." 

S.  In  pursuance  of  the  said  charter-party,  the  -Shooting  Star  duly 

f proceeded  to  Quebec,  and  loaded  there  from  the  defendant's  factors  a 
all  and  complete  cargo  of  deals  and  staves,  including  a  deck-load;  and, 
being  so  loaded,  duly  proceeded;  in  pursuance  of  the  said  charter- 
party,  from  Quebec  to  London : 

4.  During  the  aforesaid  voyage *frora  Quebec  to  London,  certaia 
portions  of  the  deck-load  on  board  the  Shooting  Star  were  jettisoned : 
and  the  circumstances  under  which  this  took  place  were  those  which 
are  stated  in  the  following  protest ;  all  the  facts  stated  in  which  pro- 
test were  to  be  taken  as  admitted,  and  as  forming  part  of  this  special 
case: — 

"By  this  public  instrument  of  protest,  Be  it  made  known,  that,  on 
the  8d  day  of  November,  1863,  before  me,  W.  DuflF,  of  the  city  of 
London,  notary  public  duly  admitted  and  sworn,  personally  came  and 
appeared  George  Perkin,  mariner,  master  of  the  ship  or  vessel  called 
the  Shooting  Star,  of  Liverpool,  of  the  burthen  of  1160  tons  or  there- 
abouts, Which  said  appearer  declared  that  the  said  ship,  being  tight, 
*5661  ^^^^^^^f  ^^^  strong,  and  well  and  sufficiently  manned,  fitted, 
^  ^victualled,  tackled,  apparelled,  provided,  and  furnished  for  a 
voyage  from  Quebec  to  the  port  of  London,  and  having  received  and 
well  and  properly  loaded  and  stowed  on  board  of  her  at  Quebec  afore- 
said a  cargo  of  deals  and  staves,  with  the  deck-load  and  boats  properly 
secured,  for  the  said  port  of  London,  did  on  the  6th  dav  of  October 
last  past  weigh  anchor  and  set  sail  from  Quebec  aforesaid  on  her  said 
voyage,  and  prosecuted  the  same  with  for  the  most  part  fair  winds 
and  moderate  weather,  and  without  material  occurrence  to  the  know- 
ledge of  him  the  said  appearer,  until  towards  noon  of  the  ISth  day  of 
the  same  month,  when  the  breeze  freshened,  and  at  about  1  oVIock 
P.  H.  of  the  same  day  it  blew  a  strong  and  increasing  gale  from  W. 
S.  W.,  and  being  accompanied  by  a  &st  rising  sea,  and  causing  the 
said  ship  to  labour  and  strain  excessively.  Sail  was  reduced  to  close 
veefs  to  ease  her ;  but  she  nevertheless  laboured  and  strained  very 
severely,  and  took  so  many  heavy  seas  on  board  that  her  decks  were 
continually  flooded,  and  the  deck-load  was  broken  adrifl,  whereupon 
the  same  was  secured  as  well  as  possible;  and  the  pumps  were  kept 
constantly  attended;  and  at  dusk  of  the  same  day  the  carpenter,  having 
sounded  the  well,  reported  three  feet  of  water  in  the  ship;  and  the 
gale  strengthening  and  raging  with  great  fury,  and  the  said  ship  being 
on  a  lee-shore  was  hauled  to  the  wind,  there  being  no  room  to  heave 
her  to,  and  all  hands  were  set  to  work  at  the  pumpo,  the  water  in  the 

well  at  midnight  having  increased  to  five  feet :  That,  at A.  M.  of 

the  following  day,  the  gale  raged  ^ith  unabated  fury,  accompanied 
by  a  tremendous  heavy  cross-bea,  which  broke  over  the  said  ship  in 
such  immense  bodies  as  to  keep  her  decks  continually  inundated;  and 
the  said  ship,  labouring  and  straining  excessively,  and  making  a  great 
*5671  ^^  ^^  water,  and  the  deck- load  constantly  breaking  aaritt, 
•J  *and  having  damaged  one  of  the  boats,  the  said  appearer  was 
compelled,  for  the  safety  and  preservation  of  the  said  ship,  her  cargo, 
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and  of  all  on  board,  to  throw  part  of  her  deck-load  overboard,  to  pre- 
vent it  doing  further  damage ;  but  the  said  ship  nevertheless  made  very 

bad  weather  of  it  until P.  m.  of  the  same  day,  when,  the  gale 

somewhat  abating,  the  upper  top*sails  were  set  reefed,  to  keep  the 
ship's  head  to  the  sea,  and  all  hands  were  on  deck  keeping  the  pumps 
constantly  going,  until  about  6  o'clock  P.  M.,  when  one  of  the  pumps 
sucked,  and  the  people,  being  much  exhausted,  were  sent  below: 

That,  at A.  M.  of  the  20th  day  of  the  same  month,  the  said  ship 

experienced  a  strong  gale  blowing  in  heavy  squalls,  with  a  high  sea 
running,  causing  the  said  ship  to  labour  and  strain  excessively ;  and 
at  6  o'clock  of  the  same  morning  the  main-sail  was  reefed,  to  ease  the 
ship ;  but  she  nevertheless  made  very  bad  weather  of  it ;  and  as  the 
day  advanced,  it  blew  a  very  strong  and  increasing  gale,  with  a  tre- 
mendous sea  on,  and  the  said  ship  took  such  immense  bodies  of  water 
over  all  that  her  decks  were  continually  inundated,  and  she  made  so 
much  water  that  her  pumps  were  of  necessity  constantly  kept  going, 
and  at  4  p.  m.  she  was  kept  more  before  the  sea,  and  the  upper  top- 
sails and  jib  were  furled,  to  ease  her;  but  she  sullered  bitterly,  and 
made  very  heavy  weather  of  it:  That  the  following  day  commenced 
with  very  heavy  gales  and  a  mountainous  cross-sea,  and  the  said  ship, 
making  fearful  weather  of  it,  took  immense  bodies  of  water  over  all ; 
and  at  half-past  2  A«  M.  she  shipped  a  very  heavy  sea  on  the  port-beam, 
which  stove  the  long  boat  in  bits,  split  the  port  side  of  the  whale-boat 
from  the  keel  upwards,  knocking  the  skid  on  which  the  boat  was 
resting  against  the  gig,  thereby  staving  in  four  planks  of  the  gig's 
starboard  bow,  and  opening  her  along  from  the  stem  to  the  keel, 
knocking  *the  port-quarter  away,  and  breaking  the  gunwales, 
and  damaging  a  fourth  boat,  at  the  same  time  shifting  the 
deck-load  against  the  pumps  on  both  sides,  so  that  they  could  not  be 
worked,  and  filling  the  cabin  with  water,  and  doing  other  consider- 
able damage :  That,  as  soon  as  possible,  the  deck-load  was  secured  as 
well  as  circumstances  would  permit,  and  the  pumps  set  to  work,  and 
they  were  kept  at  work  until  4  o'clock  P.  M.  of  the  same  day,  when 
they  sucked ;  and  shortly  thereafter  the  gale  abated,  the  wind  hauling 
to  the  N.  E.,  and  continuing  to  moderate ;  and,  the  sea  subsiding,  sail 
was  made,  as  necessary :  That,  in  the  morning  of  the  23d  day  of  the 
same  month,  the  said  ship  experienced  a  heavy  swell  from  the  east- 
ward, which  caused  her  to  labour  and  strain  very  much  throughout 
the  day,  and  at  about  5  o^clock  p.  M.  of  the  same  day  she  was  struck 
by  a  heavy  squall,  which  carried  away  the  jib-sheet,  thereby  splitting 
the  jib,  and  shortly  thereafter  the  wind  increased  to  a  gale,  and  sail 
was  shortened ;  and  at  midnight,  it  blowing  a  strong  gale,  accompa- 
nied by  a  tremendous  heavy  sea,  and  the  said  ship  suftering  bitterly, 
she  was  brought  under  lower  top-sails  and  fore-top-mast  stay-sail,  to 
ease  her,  and  she  continued  to  labour  and  strain  very  severely,  and 
made  very  bad  weather  of  it  until  about  3  o'clock  A.  M.  of  the  follow- 
ing day,  when,  the  weather  moderating,  sail  was  made,  as  necessary ; 
the  pumps  being  at  all  times  well  and  carefully  attended:  That,  at  2 
o'clock  p.  M.  of  the  same  day,  the  wind  increased,  blowing  from  N.  E^ 
and  all  light  sails  were  taken  in,  and  at  6  o'clock,  the  wind  still  increas- 
ing and  blowing  a  heavy  gale,  and  the  said  ship  suffering  bitterly  was 
brought  under  lower  fore  and  main  top-sails  and  fore-top-mast  stay-sail, 
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U>  ease  her;  but  she  nerertfaeless  laboured  and  strained  very  heavily, 
rolling  aboat  iSsarfuUj ;  and  she  made  so  much  water  throughout  the 
*5A91  ^^^  ^^^  ^^^  *pump8  were  obliged  to  be  kept  constantly  going 
•'to  keep  her  free :  and  at  4  A.  H.  of  the  25th  day  of  the  same 
month,  the  gale  increasing  to  a  perfect  hurricane,  and  being  accompa- 
nied by  a  tremendous  high  and  heavy  sea,  which  broke  over  the  said 
ship  in  such  immense  bodies  as  to  flood  her  deck,  her  deck -load  was 
again  broken  adrift,  and  knocked  against  the  pumps  on  both  sides ;  and 
the  said  appearer  was  compelled,  in  order  that  the  crew  might  work  the 
pumps,  and  to  prevent  damage  to  the  bulwarks  and  pumps,  and  for 
the  safety  and  preservation  of  the  said  ship,  her  cargo,  and  of  all  on 
board,  to  throw  a  farther  portion  of  the  deck-load  overboard;  and, 
the  said  ship  shipping  and  making  so  much  water,  there  being  fire 
feet  six  inches  in  the  well,  the  pumps  were  of  necessity  kept  constantly 
going :  That  the  said  ship  continued  to  labour  and  strain  very  much, 
and  to  sufier  bitterly;  and  at  2  o'clock  p.  M.  of  the  same  day,  the 
main-top-sail  was  split  by  the  violence  of  the  gale,  whereupon  it  was 
unbent,  and  the  mizen- top-sail  set  close  reefed,  and  the  said  ship  con- 
tinued to  make  very  bad  weather  of  it,  notwithstanding  every  endea- 
vour was  made  to  ease  her,  until  the  following  morning,  when  the 
gale  abated,  and  sail  was  made,  as  necessary,  the  pumps  being  at  all 
times  carefully  attended :  That  thereafter  the  said  ship  prosecuted  her 
said  voyage  with  for  the  most  part  fair  winds  and  moderate  weather, 
and  without  material  occurrence,  to  the  knowledge  of  him  the  said 
appearer ;  and,  finally,  on  the  2d  day  of  November  aforesaid,  arrived 
in  safety  in  the  Commercial  Dock,  in  the  said  port  of  London :  And, 
lastly,  the  said  appearer  declared,  that,  throughout  the  whole  of  the 
said  voyage,  every  exertion  was  made  and  endeavour  was  used,  by 
pumping  and  otherwise,  to  ease  and  prevent  damage  to  the  said  ship, 
.her  appurtenances,  and  cargo;  «nd  that  the  losses  and  damages  afoTe- 
^sjjrn  said,  and  any  other  loss  or  ^damage  which  may  have  happened 
^  or  come  thereto  in  the  course  and  pro8ecati(5n  of  the  said  voy- 
age, were  and  are  in  no  wise  owing  unto  or  occasioned  by  any  unfit- 
ness or  insufficiency  of  or  in  the  said  ship,  her  tackle,  apparel,  or  ap- 
purtenances, nor  unto  or  by  any  neglect,  default,  misconduct,  or  mal- 
conduct  of  him  the  said  appearer,  his  officers  or  mariners;  bat  solely 
and  entirely  unto  and  by  the  gales  and  bad  weather  and  high  seas 
aforesaid,  and  the  perils  of  the  seas,  and  the  winds  and  the  waves,  and 
the  violence  thereof:  And  therefore  he  the  said  appearer  required  of 
me  the  said  notary  to  protest^  in  manner  following :  Whereupon  I  the 
said  notary,  at  the  request  aforesaid,  have  protested  and  by  these  pre- 
sents (h>  solemnly  protest  agaiust  all  persons  whom  these  presents  and 
the  meters  and  things  herein  contained,  do,  shall,  or  may  concern,  for 
all  losses,  average  losses,  sums  of  money,  costs,  charges,  damages,  and 
expenses  suffer^,  sustained,  incurred,  paid,  laid  out,  and  expended, 
and  to  be  sufiered,  sustained,  incurred,  paid,  laid  out,  and  expended  by 
reason,  on  account,  or  in  consequence  of  the  premises,"  &c. 

6.  All  the  goods  loaded  on  board  the  Shooting  Star  aA  Quebec  as 
aforesaid  have  been  duly  delivered  to  the  defendant,  with  the  excep- 
tion of  those  goods  which  were  jettisoned  as  aforesaid. 

6.  The  plaintiffs  contend  that  the  loss  of  the  goods  so  jettisoned  as 
aforesaid  is  a  particular  average  loss,  in  respect  of  which  no  contriba- 
tion  is  due  from  them  to  the  defendant    The  defendant,  on  the  other 
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hand,  conteDds  that  the  said  loss  is  a  loss  in  respect  of  which-  contri* 
botioD  is  payable  by  the  plaintiflb  to  the  defendant. 

7.  It  is  admittea  that  hitherto  it  has  been  the  practice  of  average 
adjusters  not  to  allow  as  general  average  the  jettison  of  such  portion 
of  the  deck-load  as  is  immediately  before  the  jettison  in  a  state  of 
*WTeck.  But  this  admission  is  to  be  taken  without  prejudice  r^'-^-i 
to  the  right  of  the  defendant  to  contend  that  such  practice  can«  ^  ^'^ 
not  affect  the  law. 

8.  The  court  was  to  be  at  liberty  to  draw  infer^ices  of  fact,  in  the 
same  way  as  a  jury  would  be  entitled  to  do. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defend- 
ant was  under  the  circumstances  of  the  case  entitled  to  any  contribu- 
tion from  the  plaintiffs  in  respect  of  the  goods  jettisoned  as  aforesaid. 

If  the  court  should  be  of  opinion  in  the  negativQ^  then  judgment 
was  to  be  entered  up  for  the  plaintiffs  for  1037. 145.  7d.,  together  with 
interest  from  the  16th  of  March,  1864,  and  costs  of  suit.  If  the  court 
should  be  of  opinion  in  the  affirmative,  then  judgment  of  nolle  pro- 
sequi, with  costs  of  defence,  was  to  be  entered  up  for  the  defendant. 

Chhen,  for  the  plaintift8.(a) — The  deck-cargo  was  not  thrown  over- 
board in  order  to  lighten  the  ship.  It  was  only  when  it  had  broken 
adrift  that  it  was  sacrificed ;  *and  then  it  was  done  for  the  pur-  r^^nn 
pose  of  preventing  it  from  occasioning  further  damage.  Both  ^ 
jettisons  are  alike  in  this  respect.  The  case  therefore  falls  within  the 
principle  enunciated  in  Baily  on  Average,  2d  edit.  25, — ''  The  loss 
mast  not  be  caused  by  the  sacrifice  of  an  article  which  is  the  imme- 
diate cause  of  the  impending  injury  which  renders  its  sacrifice  neces- 
sary." At  p.  28,  the  author  treats  of  the  necessity  of  throwing  over- 
board cargo  which  has  become  heated.  He  says:  ''Cargo  may  be  so 
heated  that  the  voyage  cannot  be  continued  with  it  on  board  the  ves- 
sel, unless  it  be  cooled.  When  there  is  no  possibility  of  cooling  it, 
a  jettison  of  it  is  justifiable;  but,  when  it  can  be  cooled,  which  is 
often  practicable,  by  putting  into  a  port  of  refuge,  and  there  discharg- 
ing and  airing  it,  a  jettison  of  it  is  not  justifiable."  [Willbs,  J. — 
Does  Mr.  Baily  draw  a  distinction  between  heating  by  a  peril  insured 
against,  and  heating  by  reason  of  an  inherent  defect  of  the  cargo  ?] 
He  does  not  In  2  Arnould  on  Insurance,  §  329,  it  is  said:  '^  Jetti* 
son  is  defined  in  the  Rhodian  law  (6)  to  be  jactus  mercium  factua 
levandae  navis  gratifi,  a  heaving  overboard  of  the  goods  in  order  to 
save  the  ship.  It  is  the  most  perfect  example  of  a  general  average 
loss,  and,  when  made  intentionally,  for  Jthe  sake  of  saving  the  whole 
adventure  from  imminent  danger,  is  generally  admitted  as  giving  a 

(a)  The  polaU  marked  for  irgnnMot  on  the  part  of  the  plaintiffs  wart  as  follows  :* 

« 1.  That  it  appeara  IVom  the  protest  that  the  eargo  Jettisoned  woald  have  heen  lost  had' It 
not  been  thrown  overboard :  » 

**  3.  That  the  neoessity  of  throwing  the  eargo  OTorboard  was  the  immediate  eonsequenee  of 
damage  whieh  the  cargo  had  sustained,  and  of  an  aooident  whioh  the  eargo  met  with,  and  thai 
>the  causa  eansans  ef  the  loss  by  Jettison  was  not  a  peril  which  threatened  the  safety  of  th« 
flkip: 

"  $.  That  the  Jettison  was  ander  th»  eimmstanees  a-partienlar  STorage  loss,  and  that  it  wu 
aot  a  loss  entitling  the  defendant  to  any  eontribntion  from  the  plaintiffs : 

**  4.  That  the  praetiee  aet  oat  In  the  sOTenth  paragmph  of  the  speeial  ease  is  not  inoonsistsml 
with  any  legal  principle,  and  is  binding  on- the  defendant: 

«  6.  That  the  eaigo  Jettisoned  was  piaetieaUy  lost  before  the  Jettison." 

(6)  Dig.U^  xiT.,tit.3,fo.  1. 
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claim  to  contribution "  "  Where,  in  tbe  course  of  the  voyage,  in 
order  to  save  a  ship  from  foundering,  to  float  her  after  stranding,  or 
to  enable  her  to  make  a  port  of  distress,  part  of  the  cargo  is  put  into 
boats  and  lighters,  and  lost  before  reaching  the  shore,  such  loss  gives 
*57H1  ^  ^^^i^  ^  general  average  contribution.''(a)    In  2  ^Phillips  on 

-*  Insurance,  §  1288,  it  is  said :  "  If  goods  put  into  boats  out  of 
the  usual  course,  for  the  purpose  of  floating  the  ship  when  she  is 
aground,  or  to  lighten  her  that  she  may  pass  over  a  snoal  or  bar,  or 
otherwise  for  the  relief  of  the  ship  and  cargo,  are  lost,  they  must  be 
contributed  for.  A  vessel  having  sprung  a  leak  at  sea,  a  part  of  the 
goods  were  taken  out  and  put  on  board  of  other  vessels  to  lighten 
her,  that  the  leak  might  be  found  and  stopped.  She  was  thus  enabled 
to  proceed  on  her  voyage,  and  finally  arrived  at  her  port  of  destina- 
tion. The  goods  taken  out  were  captured.  The  goods  thus  lost  were 
contributed  for  in  general  average."  Again,  §  1289,  "In  case  of 
goods  being  put  into  a  lighter  from  a  stranded  ship,  not  to  lighten  it, 
but  merely  to  save  the  goods,  and  of  a  jettison  of  part  of  them,  the 
ship  and  cargo,  being  saved,  do  not  contribute  for  the  jettison."  Ar- 
nould,  in  §  830,  thus  sums  up  the  result  of  the  authorities, — **  On  tbe 
whole,  therefore^  the  law  on  this  subject  seems  to  be,  1.  That,  where 
goods  are  sold  by  the  captain  in  order  to  raise  funds  for  repairing 
particular  average  losses,  or  for  defraying  the  ordinary  expenses  of  the 
navigation,  the  loss  arising  from  their  sale  must  be  made  good  by  the 
shipowner  alone,  who  must,  in  such  case,  pay  the  merchant  the  price 
which  the  goods  would  have  fetched  at  their  place  of  destination, 
deducting  therefrom  the  freight  which  would  have  been  due  for  their 
conveyance.  2.  Where,  on  the  other  hand,  they  are  sold  for  the  pur- 
pose of  defraying  expenses  or  repairing  losses  which  are  themselves 
of  the  nature  of  general  average,  the  loss  arising  from  their  sale  gives 
a  claim  to  a  general  average  contribution ;  the  goods  sold  are  consi- 
dered as  though  they  had  been  jettisoned,  and  are  made  good,  as  we 
shall  presently  have  occasion  to  remark,  upon  precisely  the  same  prin- 
'jiples  of  contribution."  Again,  Baily  says,  p.  66 :  "  Cargo  may  also 
5741  ^  *jettisoned  because  it  is  in  *  a  state  of  wreck,'  t.  c,  in  a  posi- 

^  tion,  owing  to  an  accident  to  the  cargo  itself,  inconsistent  with 
the  proper  navigation  of  the  ship;  in  which  case  principle  7 (ft)  ex- 
cludes from  general  average  the  loss  caused  by  such  a  jettison.  Prin- 
ciple 7  excludes  from  general  average  everything  that  is  the  cause  of 
the  danger  which  renders  its  sacrifice  necessary :  but  it  may  not  at 
first  sight  appear  evident  why  cargo  is  the  cause  of  danger  when  in 
this  state,  more  than  when  it  is  in  its  place.  The  application  of  prin- 
ciple 7  to  it  when  in  'a  state  of  wreck,'  therefore,  requires  explana- 
tion. When  a  vessel  puts  to  sea  in  moderate  weather,  properly 
equipped,  and  with  her  cargo  well  and  properly  stowed,  she  is  in  per- 
fect safety,  so  far  as  that  expression  is  applicable  to  a  vessel  at  anv 
time ;  and  therefore  the  cargo  is  not  the  cause  of  danger  under  such 
circumstances ;  for  no  danger  exists.  If,  with  similar  weather,  she 
went  to  sea  with  part  of  her  cargo  adrift,  so  that  it  was  liable  to  shift 

(a)  lUferring  to  Bmerigon,  Chap.  ziU,  ■.  41,  VoL  i.,  p.  699,  edit  1SS7;  Benoeke,  SjtUm  &m 
▲iMeurani,  Vol.  ir.,  pp.  50,  57,  edit.  1810 ;  and  Bailj  on  ATorage,  60,  2d  edit. 

(6)  **  Tbo  logfl  magi  not  be  caused  by  the  aaerifice  of  an  artiole  which  is  the  immediate  eatse 
of  the  impending  injarj  whieh  renders  its  saoriflee  neeessary." 
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from  side  to  side,  no  nautical  man  would  contend  that  the  ship  wdnt 
to  sea  in  perfect  safety.  Danger,  therefore,  exists  in  this  case,  and 
the  cargo  which  is  adrift  must  be  the  cause  of  it ;  for,  all  other  cir- 
cumstances are  the  same  as  in  the  previous  case,  when  no  danger 
existed.  The  same  principle  and  reasoning  apply  when  the  vessel  is 
at  sea  in  a  storm ;  for,  however  violent  the  storm  may  be,  if  it  is 
not  necessary  to  throw  overboard  any  portion  of  the  cargo  when 
it  is  in  its  place  properly  secured,  and  it  is  necessary  when  it  is  adrift 
and  out  of  its  place,  the  cargo  which  is  adrift  and  out  of  its  place  is 
the  cause  of  the  danger  which  renders  its  sacrifice  necessary.  This 
principle  will  apply,  in  practice,  to  exclude  the  loss  caused  by 
*tb6  jettison  of  cargo  in  a  state  of  wreck,  when  even  it  might  r^^^g 
have  been  necessary  to  throw  it  overboard  if  it  had  not  been  '-  ^ 
adrift  and  out  of  its  place ;  for;  it^  being  adrift  and  out  of  its  place  is 
primfi  facie  a  cause  of  danger, — and  that  it  is  out  of  its  place  is  a  fact ; 
whereas,  that  the  circumstances  were  such  that  the  sacrifice  would 
have  been  necessary  if  it  had  not  been  in  that  state,  can  be  but  an 
opinion:  and  a  fact  should  always  be  preferred  to  an  opinion.    This 

Erinciple  does  not  apply  to  anything  not  itself  in  a  state  of  wreck, 
ut  sacrificed  because  something  else  is  in  a  state  of  wreck ;  for 
instance,  it  does  not  apply  to  the  leeward  side  of  a  deck- load  in  the 
following  case : — The  windward  side  is  washed  adrift,  and  the  vessel 
in  consequence  has  a  list  to  leeward,  owing  to  the  leeward  side  being 
without  the  counterpoise  of  the  windward  side :  this  list  renders  neces- 
sary the  jettison  of  the  leeward  side,  and  by  the  jettison  the  danger 
is  avoided.  In  such  a  case,  the  absence  of  the  windward  side  is  the 
cause  of  the  danger  which  renders  necessary  the  jettison  of  the  lee- 
ward side."  [WiLLES,  J. — Does  not  Baily  mean  cargo  adrift  in  con- 
sequence of  bisid  stowage,  not  by  reason  of  the  storm  7]  It  is  sub- 
mitted not.  In  Arnould,  §  831,  it  is  said :  "  If  part  of  the  ship  be 
sacrificed  for  the  general  safety,  it  is  oontributed  for  in  general  aveir- 
age.  Thus,  masts  cut  away,  anchors  heaved  overboard,  cables  cut, 
guns  and  ship's  stores  jettisoned  in  order  to  save  the  whole  adventure, 
are  everywhere  the  subjects  of  general  average.  If  a  mast  be  carried 
overboard  by  the  wind,  it  is,  of  course,  only  a  particular  average  loss : 
it,  however,  a  mast  or  spar  be  snapt  or  sprung  by  the  wind,  and  left 
hanging  in  the  rigging,  so  that,  in  order  to  save  the  ship  and  cargo,  it 
becomes  necessary  to  cut  away  entirely  both  the  mast  and  the  rigging, 
and  throw  both  overboard,  the  damage  caused  bv  the  act  of  so  cutting 
them  away  is  a  *general  average  loss,  and  is  to  be  oontributed  r^xna 
for  to  the  extent  of  the  value  of  the  mast  and  rigging,  as  they  ^ 
lay  after  the  accident.  If  cables  are  cut  or  anchors  abandoned,  in  order 
to  avoid  any  impending  peril,  as,  for  the  purpose  of  putting  to  sea  in 
order  to  escape  a  lee-shore  in  a  gale  of  wind,  this  is  a  general  average 
loss:"  and  for  this  are  cited  the  following  authorities, — 2  Phillips  on 
Insurance,  8d  edit.  80 ;  1  Magensf  Case  27 ;  and  Baily  on  General 
Average,  2d  edit.  67.  Baily,  at  p.  61,  says :  "  Guns,  spars,  chain^ 
anchors,  hawsers,  boats,  and  other  ship's  stores  are  sometimes  jetti- 
soned, either  to  relieve  the  ship  in  a  case  of  extreme  peril,  or  to  get 
at  the  cargo  in  order  to  jettison  it  for  the  same  purpose.  The  loss  so 
aocraing  is  allowable  in  general  average,  subject  to  the  following  ex- 
ceptions : — W  hen  the  reason  for  the  jettison  is,  that  they  are  '  in  a 
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state  of  wreck/  their  loss  is,  under  prineiple  7,  excluded  firom  g^netal 
average.  Under  this  head  will  come, — spars  thrown  overboard  becaoso 
they  have  been -broken  adrift,  and,  rolling  aboat  the  deck,  endangier 
the  lives  or  impede  the  actions  of  the  crew.  A  boat  washed  from  ha 
chocks  to  leeward,  and  thrown  overboard,  either  in  a  damaged  or 
undamaged  state,  because  it  impedes  the  navigation  of  the  yesael.* 
Upon  these  authorities  it  is  submitted  that  the  practice  set  ootan  the 
7ta  paragraph  of  the  special  case  is  not  inconsistent  with  the  law,  and 
that  consequently  the  plaintiffs  are  entitled  to  recover. 

Sir  0.  Hanyman,  contr^ — No  authority  has  been  cited  in  support  6f 
the  argument  for  the  plaintifis,  except  Baily,  who,  after  all,  is  only 
theoretical.  The  circumstance  of  this  beinx  deck4oad  does  not  take 
it  out  of  the  general  rule.  The  oase  of  Gt>uld  v.  Oliver,  4  N.  G.  194, 
5  Scott  445,  shows  the  principle  upon  which  this  case  must  be  deticfr- 
*5771   ™^'^^*  •  Tindal,   C.  J.,  in  delivering  the  judgment   of  the 

^  court  there,  says :  ''  The  general  rule  laid  down  by  the  foreigD 
authorities,  and  adopted  bv  our  own  law,  is,  as  is  well  known,  thai 
all  goods  thrown  overboard  fpr  the  preservation  of  the  ship  and  cargo, 
shall  be  entitled  to  contribution.  Upon  this  general  rule,  howevcfr, 
there  is  engrafted  an  exception  by  the  foreign  writers,  '  that  goodi. 
laden  on  the  deck  and  cast  into  the  sea  shall  not  receive  contribution; 
saving  to  the  owner  of  the  goods  his  recourse  against  thenMster  or  ship- 
owner :'  Consul,  del  Mare  183 ;  Ordinance,  liv.  8,  tit.  8,  art.  18 ;  Emeri- 
goD,  ch.  12,  s.  42 ;  Code  de  Commerce,  art.  421.  Now,  where  the  load- 
ing on  the  deck  has  taken  place  with  the  consent  of  the  merchant,  if 
is  obvious. that  no  remedy  against  the  shipowner  or  master  for  a 
wrongful  loading  of  the  goods  on  deck  can  exist.  The  foreign  authori- 
ties are  indeed  express  on  that  point:  Yalin,  tit.  du  Capitaine, art  12*, 
Consul,  del  Mare,  c.  183.  And  the  general  rule  of  the  English  iaw, 
that  no  one  can  maintain  an  action  for  a  wrong,  where  he  has  ooa- 
sented  or  contributed  to  the  act  which  occasioned  his  loss,  leads  to 
the  same  conclusion.  Unless,  therefore,  the  owner  of  the  timber  m 
this  case  has  a  claim  for  contribution  against  the  owner  of  the  ship, 
he  is  without  any  remedy  whatever  against  any  one,  but  must  himself 
bear  the  whole  of  the  loss  in  oonsequenoe  of  his  timber  having  bedb 
thrown  overboard  for  the  benefit  of  all, — an  inference  directly  t\ 
variance  with  the  general  rule  above  laid  down,  and,  indeed,  contrary 
to  the  authority  of  the  foreign  writers.  For,  Yalin  lays  it  down  that 
the  rule  of  art.  13  does  not  apply  in  respect  of  boats  and  other  small 
vessels  going  from  port  to  port,  '  where  the  usage  is  to  load  merchan- 
dises on  the  deck.^  The  latter  words  of  which  text-writer  give  the 
.reason  for  throwing  such  a  case  out  of  the  exception  into  the  general 
'*5781   ^^^^  ^^^  contribution,  at  least  so  far  as  the  ship  is  ^concerned. 

-'  As  to  the  authorities  in  the  English  courts,  there  is  no  one 
which  states  directly  that  goods  laden  on  deck  shall  in  no  case  be 
entitled  to  contribution.  The  question*  whenever  it  has  arisen  in  our 
courts,  has  been  between  the  owner  of  the  goods  thrown  overboard 
and  the  underwriter.  And  the  rule  generally  established  seems  to  bai^B 
been,  that,  for  goods  so  laden,  the  underwriters  are  not  responsiUe: 
itoss  v.  Tbwaite,  Park  Ins.  26 ;  Backhouse  v.  Bipley^  lb.  But»  in  tkl 
oase  of  Da  Costa  v.  Edmunds,  4  Campb.  142,  it  was  left  to  the  jury  te 
say  whether  there  was  a  usage  to  carry  on  deck  goods  of  the 
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tion  of  those  thrown  oyerboard;  and,  the  jarj  having  found  Biieh 
oaage,  the  underwriters  were  held  liable.  The  case  now  under  con- 
sideration  does  not,  indeed,  arise  between  the  same  parties:  bat*it 
appears  to  fall  within  the  same  prinoiple  of  decision."  Assaming  the 
principles  there  laid  down  to  be  correct,  let  us  see  if  there  be  anything 
in  the  circumstances  of  this  case  to  protect  the  shipowner  from 
liability.  It  cannot  be  denied  that  the  goods  in  question  were  thrown 
overboard  for  the  general  safety  of  the  adventure.  Primfi  facie,  there- 
fore, it  is  a  case  for  general  average.  [Willes,  J. — "  Wreck,"  in 
paragraph  7  of  the  case,  means  that  which  has  been  rendered  useless 
or  irrecoverable  by  a  peril  of  the  sea.]  In  Stevens  on  Average  (edit. 
1833),  p.  67,  the  rule  is  thus  stated, — *'  When  a  mast  is  carried  away 
or  sprung,  and  in  consequence  the  sails  and  rigging  which  are 
hanging  over  the  ship's  side  are  obliged  to  be  cut  away,  some 
foreign  authorities  say  that  the  value,  after  being  thus  damaged, 
shall  be  made  good  by  general  contribution.(a)  But  it  should 
he  remarked  that  the  situation  in  which  these  articles  are  placed 
by  the  breaking  of  the  mast,  renders  them  of  no  value  what« 
ever."  '^Baily,  in  support  of  his  7th  proposition,  which  is  relied  r*ei^A 
on  by  the  other  side,  refers  to  Da  Costa  v.  Edmunds,  4  Gamp.  ^ 
142,  and  the  case  of  The  Neptune,  1  W.  Bob.  Adm.  B.  297.  The 
former  has  no  application  at  all  to  the  subject,  and  the  latter  vevy 
little.  His  reasoning  would  equally  apply  where  cargo  was  thrown 
overboard  in  consequence  of  its  shifting.  He  goes  on  at  p.  26, — *''  It 
is  clear  that  a  man  cannot  be  called  upon  to  pay  damages  for  doing 
that  which  in  principle  he  is  justified  in  doing;  for  instance,  when  hia 
life  is  endangered  by  another,  he  may  even  take  the  life  of  that  oth^, 
if  no  other  means  exist  of  avoiding  the  danger,  and  cannot  be  called 
upon  to  make  any  compensation  for  the  loss  caused  by  his  act.  On 
the  same  principle,  when  another's  property  endangers  his,  and  no 
other  means  exist  of  avoiding  that  danger,  he  may  destroy  it,  and 
cannot  be  called  upon  to  pay  damages  for  his  act.  A  fortiori,  he  may 
destroy  it  when  it  endangers  his  life  also ;  which  is  the  case  at  sea 
under  such  circumstances.  When,  therefore,  property  is  destroyed 
because  it  endangers  other  property,  the  owner  of  the  property  de- 
stroyed is  not  entitled  to  compensation  from  the  destroyer.  The 
application  of  this  principle  will  at  first  sight  appear  difficult :  but, 
by  adhering  closely  to  the  principle,  the  difficulty  will  vanish.  For 
instance,  when  a  vessel  is  making  so  much  water  forward  that  it  is 
necessary  to  lighten  her  forward  by  throwing  overboard  a  particular 
twenty  bales  of  cotton  stowed  forward,  it  may  at  first  sight  appealr, 
that,  since  the  danger  exists  because  the  vessel  is  at  that  time  too 
much  by  the  head,  and  since  she  is  not  too  much  by  the  head  when 
those  twenty  bales  of  cotton  are  removed,  those  twenty  bales  of  cotton 
are  the  cause  of  the  danger  which  renders  their  sacrifice  necessary, 
and  therefore  the  loss  of  them  should' not  be  allowed  in  general  aver* 
Qge.  This,  however,  is  not  the  ^correct  view  of  the  case.  The  r^gg/v 
twenty  bales  of  cotton  were  in  the  same  place  in  the  ship  before  '- 
she  sprung  a  leak,  when,  in  fact,  she  was  in  safety,  and  no  danger 
existed,  and  therefore  they  cannot  be  the  cause  of  danger.    The  real 

<a)  Raferriof  to  the  OrdinanM  of  Konigsbnrg,  nri.  zzt.,  and  the  Ordinance  of  Copenhagen, 
Act  1, 1 10. 


680  JOHNSON  v.  CHAPMAN.    T.  V.  1865. 

cause  of  the  danger  is  the  leak  in  the  ship  forward,  which,  by  the  jet- 
tison of  the  twenty  bales  of  cotton  is  brought  out  of  water;  and  thus 
the  real  cause  of  danger  is  prevented  from  acting  on  the  vessel."  If 
the  article  jettisoned  is  the  cause  of  the  danger,  irrespective  of  a  peril 
of  the  sea,  then  of  course  the  owner  has  no  claim  for  general  average. 
This  is  exemplified  by  Mr.  Baily,  at  p.  63.  A  jettison  may  become 
necessary,  he  says,  "  in  order  to  get  rid  of  goods  or  ship's  stores, 
which,  if  retained  on  board,  will  cause  a  total  loss  of  the  ship  and  of 
the  property  in  her,  or  of  the  lives  of  the  crew,  if  no  new  circum- 
stances arise  to  prevent  it;  as,  in  the  case  of  heated  hemp,  which  is 
liable  to  ignite.  In  such  a  case,  principle  7  will  exclude  from  gene- 
ral average  the  loss  caused  by  such  a  jettison."  [Montague  Smfth, 
J. — Suppose  guns  cast  loose  by  a  storm,  and  thrown  overboard  neces- 
sarily,— are  they  excluded  from  general  contribution  7]  It  must  be 
contended  that  they  are,  in  order  to  sustain  the  plaintiffs'  argument. 
In  the  case  of  hemp  or  any  other  article  igniting  from  its  own  inhe- 
rent heat,  that  would  not  be  the  subject  of  general  average  if  thrown 
overboard.  But,  if  the  heating  is  caused  by  its  becoming  saturated 
with  salt-water  in  consequence  of  a  peril  of  the  sea,  there  it  would 
be.  Upon  the  whole,  it  is  submitted  there  is  nothing  to  deprive  the 
owner  of  this  deck-loading  of  the  right  to  participate  in  general 
average. 

Cohen,  in  reply. — No  authority  has  been  cited  on  the  part  of  the 

defendant  to  countervail  the  high  reputation  of  Mr.  Baily's  book.    It 

*5811   ^  cl^r  from  the  ^protest  that  the  goods  in  question  were 

^   thrown  overboard  solely  because  they  had  broken  adrift.    It 

is,  therefore,  a  case  of  particular  average  only.  Cur.  adv,  vulL 

W.ILLBS,  J.,  now  delivered  the  judgment  of  the  court: — 

In  this  case,  which  was  argued  in  the  course  of  the  last  term,  before 
the  Lord  Chief  Justice  and  my  Brothers  Byles  and  Montague  Smith 
and  myself,  our  judgment  is  for  the  defendant. 

I  may  mention,  lest  it  should  appear  that  any  confusion  is  likely 
to  be  introduced  into  the  law  by  our  decision,  that  we  do  not  at  all 
mean  to  throw  doubt  upon  the  propriety  of  the  practice  of  average- 
staters  in  disallowing  for  that  which  can  properly  be  called  wreck. 
That  appears  to  be  a  very  general  practice ;  and  it  is  a  practice  which 
has  found  its  way  into  the  treatises  upon  the  subject.  The  question 
is,  what  is  wreck  ?  In  order  to  make  jettison  the  subject  of  a  general 
average  contribution,  two  conditions  must  be  fulfilled.  First  of  all, 
there  must  be  common  danger.  It  must  be  a  maritime  peril,  and  it 
must  be  common  to  the  whole  adventure,  which  would  exclude  some 
of  the  cases  which  Mr.  Cohen  very  ingeniously  put,  of  a  subject- 
matter  that  had  within  itself  the  elements  of  aestruction  which 
developed  themselves  during  the  storm :  as,  for  instance,  cotton  which 
was  brought  on  board  in  a  damp  state  bursting  out  into  a  flame,  and 
being  thrown  overboard.  You  cannot  say  there  is  a  common  danger, 
but  a  peculiar  danger  from  the  fault  of  the  person  putting  it  on  board. 
And  tnen,  secondly,  there  must  be  a  sacrifice,  in  the  sense  of  inten- 
tional sacrifice.  That  is  a  second  condition  which  must  be  fulfilled; 
and  that  seems  to  exclude  all  those  cases  *in  which  the  average* 
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staters  ought  to  refuse  to  allow  a  contribution  upon  the  ground 


of  wreck.    Certainly,  the  reasoning  is  all  consistent.    All  the  writers 
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in  this  GouDtrj  and  abroad  appear  to  be  agreed  that  the  question  is, ' 
whether  there  is  common  danger,  and  whether  there  is  yolnntarj: 
sacrifice.  They  are  not  all  agreed,  it  must  be  admitted,  upon  the 
application  in  practice  of  these  rules.  But  there  is  one  case  upon 
which  our  average-staters  appear  to  be  agreed,  that  is  to  say,  if  a  mast 
were  sprung,  and  a  part  of  it  were  to  go  overboard  with  a  quantity 
of  spars  and  sails  attached  to  it,  hanging  on  by  a  stay  which  must 
give  way  in  a  minute  or  two,  whilst  in  the  meantime,  by  battering 
against  the  side  of  the  vessel,  it  adds  to  the  danger,  and  if  the  stay 
were  cut  to  let  it  go  at  once,  it  would  be  very  difficult  to  say  that  that 
was  anything  more  than  wreck.  A  lawyer  could  not  lay  down  as  a 
matter  of  pure  law  that  all  cumber  cut  loose  is  wreck.  But  what  I 
say  is,  if  it  was  virtually  lost,  if  not  recoverable,  if  the  act  of  cutting 
the  rope  was  only  hastening  the  moment  at  which  it  would  be  lost, 
you  would  properly  call  that  wreck,  and  you  would  not  say  it  was 
general  average.  The  reason  given  is,  because  you  cannot  keep  it* 
There  is  no  intentional  sacrifice  in  cutting  it  away.  You  must  lose 
it,  and  the  losing  it  a  minute  or  two  sooner  can  make  all  the  differ- 
ence of  its  doing  great  injury  or  not ;  but  you  cannot  help  losing  it 
Bat,  if,  instead  of  cutting  away  what  is  virtually  lost  only,  you  cut 
away  a  portion  of  what  is  still  on  board  and  safe,  except  for  the  com- 
mon danger ;  for  instance,  a  mast  or  bowsprit,  for  the  purpose  of 
facilitating  the  getting  rid  of  the  wreck  which  is  only  encumbering 
the  vessel, — ^if  you  do  that,  you  ought  to  receive  average  in  respect 
of  the  portion  you  so  cut  away,  because  that  you  do  sacrifice.  It  may 
be  it  is  exceedingly  difficult  *in  some  cases, — one  can  conceive  r^goo 
it  must  be, — for  average-staters  consistently  to  apply  the  prin-  ^ 
ciple.  But  the  principle  appears  to  be  clear,  that,  if  the  danger  is 
common,  and  the  thing  is  voluntarily  sacrificed,  it  is  contributed  for 
rateably. 

In  this  case,  there  was  a  deck-cargo.  And  the  first  observation 
naturally  would  arise  upon  its  being  a  deck-cargo,  and  upon  the 
exception  with  regard  to  deck-cargoes :  but  that  is  taken  out  of  the 
'^e  most  effectually  by  reference  to  the  charter-party.  This  is  an 
a'stion  by  the  shipper  of  cargo  against  the  shipowner ;  and  the  charter- 
party  contemplates  a  deck-cargo.  It  is  not  suggested  there  is  any 
statute  to  make  a  deck-cargo  illegal ;  therefore  it  seems  something 
more  than  custom  to  have  deck-cargoes.  I  think,  it  was  from  Quebec ; 
but  it  is  not  necessary  to  refer  to  any  custom  affecting  the  voyage, 
because,  according  to  the  contract  between  the  parties,  there  was  to  be 
a  deck-cargo.  Then,  immediately  you  find  that  the  deck-cargo  is 
within  the  contemplation  of  the  parties,  you  must  deal  with  it  as  if 
shipping  a  deck-car^o  was  lawful.  When  you  have  established  that 
it  is  a  deck-cargo  lawfully  there  by  the  contract  of  the  parties,  it 
becomes  subject  U>  the  rule  of  general  average. 

Now,  dealing  with  that  case,  and  taking  one  of  the  jettisons,-^ 
because  I  presume  there  was  enough  thrown  overboard  on  each  occa- 
sion to  satisfy  the  plaintiff's  claim,  if  he  was  liable  to  contribute, — 
the  question  is,  whether  there  was  any  liability  for  any  jettison.  If 
so,  the  amount  is  agreed  on  in  the  case.  Therefore,  I  take  only  one 
of  the  jettisons,  and  I  take  the  one  which  Mr.  Cohen  himself  nxost 
insisted  upon,  that  is,  most  addressed  himself  to  in  his  argument,  and 
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iriiioh  waa  most  striking.  The  cargo  appears  to  have  broken  away, — 
appears  to  have  got  loose  on  deok ;  it  was  not  washed  overboard ;  it 
*HR41  ^^^  °^^  *beoome  valueless;  it  was  not  spoiled  with  the  water; 
-'  and,  if  the  weather  had  been  fine,  it  could  have  been  restowed, 
and  it  might  have  come  on  and  been  just  as  valuable  except  getting  a 
little  wetting  with  salt  water.  It  was  once  restowed,  or  part  of  it, 
dtiring  the  voyage;  so  that  it  clearly  was  not  in  a  state  of  wreck,  in 
the  sense  of  having  become  lost  property,  which  they  could  not  reco- 
ver, or  make  use  of  if  they  recovered  it.  Then  there  was  this  pecu- 
liarity about  its  being  thrown  overboard :  it  not  only  encumbered 
that  part  of  the  vessel,  but  it  interfered  with  the  pumps,  which  it  was 
particularly  necessary  at  that  time  to  work.  The  persons  on  board 
the  vessel  naturally  selected  that  part  which  was  near  the  pumps,  as 
first  to  throw  overboard :  and,  no  doubt,  they  would  throw  over  the 
rest,  if  there  was  imminent  danger  of  its  getting  loose,  and  taking  the 
same  course  as  the  first  part.  But  the  same  sort  of  question  might 
arise  in  various  forms  as  to  cargo  stowed  in  the  hold.  For  instance, 
if  there  was  an  exceedingly  heavy  part  of  the  cargo  below,  and  the 
vessel  was  labouring  very  much, — when  I  say  very  heavy,  I  mean 
heavy  in  the  sense  of  great  specific  gravity, — and,  working  upon  a 
particular  part  of  the  vessel,  it  haa  strained  the  vessel,  and  so 
threatened  to  let  in  the  water  and  sink  her :  if  vou  took  that  and 
flung  it  overboard,  in  no  other  sense  can  it  be  said  that  the  cargo  in 
question,  or  that  part  of  the  cargo  so  thrown  overboard,  to  be  more 
precise,  was  exposed  to  danger  different  from  the  rest  of  the  cargo, 
except  in  that  circumstance,  the  circumstance  that  it  was  by  reason 
of  its  weight  and  position  the  best  thing  to  choose  to  throw  overboard, 
and  the  thing  which,  in  that  sense,  it  was  especially  necessary  to  throw 
overboard  for  the  benefit  of  the  whole  concern. 

Was  the  jettison  in  this  case  voluntary  7  Was  it  to  ward  off  a 
*5851  ^^"^™^^  danger  ?  It  is  only  necessary  to  *look  at  the  protest 
^  to  find  the  answer.  The  danger  was  caused  to  all,  both  ship 
and  cargo  and  crew,  by  the  storm;  and,  to  save  the  whole  adventure 
from  that  stormy  the  timber  was  voluntarily  thrown  overboard ;  and 
it  was  not  wreck.  In  short,  the  special  danger  caused  to  and  by  the 
timber  was  only  a  circumstance  of  the  common  peril  to  which  the 
whole  adventure  was  exposed. 

For  these  reasons,  we  think  that  the  set-off  is  good,  and  that  our 
judgment  ought  to  be  for  the  defendant. 

Judgment  for  the  defendant 


Where  it  is  the  custom  of  trade  to 
oaiiy  a  deck-load,  the  jettison  of  goods 
thus  stowed  entitles  the  owner  to  claim 
contribation  for  general  avenge  loss : 
Harris  v.  Moody,  4  Bosw.  (N.  Y. 
1859)  210. 

The  prinoiple  of  general  average,  in 
spite  of  its  simplioity,  has  given  rise  to 
so  great  a  divergence  in  the  praotice 


of  different  oonntries,  that  an  Intenia- 
tional  General  Average  Committee  has 
constituted  itself,  and  clamourB  for  a 
special  code  to  settle  all  the  points  that 
may  arise  in  the  development  of  the 
doctrine:  16  Law  Mag.  (1862)  828. 
An  International  Congress  to  further 
this  end  was  held  in  1864,  at  York, 
England,  in  conjunction  with  the  So- 
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ei«l  Science  AsBOcifttioii.    A  report  of       TheBuckeye,  in  the  proeecation  of  her 

tike  proeeedinge  is  given  in  18  Law  yoyage,  arrived  at  the  port  of  Detroit, 

Mag.  (1865)  322.  at  aboat  half  peat  five  o'clock  in  the 

It  is  unneeeeaary  to  answer  the  axw  mining,  on  the  28th  day  of  July,  1861 . 
g;amenta  advanced  in  &vonr  of  a  codcy       After  being  alongnde  the  wharf,  in 

aa  this  is  already  done  in  the  vohime  Detroit^  some  twenty  minutes,  the  se- 

last  cited,  page  204.  oond  engineer,  then  on  duty,  discovered  ■ 

The  enlightened  advocates  of  a  code  a  slight  smoke  in  his  engine-room, 
would  not,  however,  consider  this  an  which  induced  him  to  call  on  the  fire- 
appropriate  subject  for  codification,  man  to  ascertain  if  there  was  anything ' 
f^her  than  the  statement  made  by  burning  in  the  fire^hold.  The  fireman 
kgialative  authority  of  the  general  prin*  reported  ^'  all  right/' 
ciple:  2  Austin's  Juris.  376.  Tho  The  engineer,  not  being  satisfied, 
a^cation  of  the  principle  to  cases  then  descended  into  the  fire-hold  and 
within  its  scope  should  be  left  in  either  examined  for  himself,  but  could  (iisco*- 
erent  to  the  determination  of  the  courts,  ver  no  fire.    He  returned  to  his  engine^ 

The  beat  justification  of  judiciary  and,  in  a  short  space  of  time,  took  a 

law  is  an  illustration  of  the  method  in  lantern  and  repaired  a  second  time  to 

which  legal  subjects  are  constantly  be-  the  fire-hold  and  made  a  critical  ex* 

ing  reduced  to  order  and  symmetry  by  amination,  but  with  ne  better  success; 

the  intellect  of  the  profession,  where,  as  the  cause  of  the  smoke  was  a  mystery. 
at  the  common  law,  the  reason  of  the        He  reascended  the  stairs  and  looked 

rule  is  the  only  thing  sought  for,  and  down  the  gangway,  when  he  saw  a  por» 

this,  when  discovered,  is  carried  out  in  tion  of  the  main  deck,  directly  above 

its  logical  sequence.    The  argument  the  boiler,  and  nineteen  inches  there* 

printed  below,  which  gives  a  complete  from,  on  fire. 

exposition  of  the  doctrine,  is  a  model       A  space,  apparently  as  large  as  a 

of  this  process,  and  is  a  credit  to  its  man's  hand,  and  immediately  over  the 

aithor,  Hon.  R.  P.  Spalding,  at  one  forward    end  of  the    boiler,  was  in 

period  judge  of  the  Supreme  Court  of  flames. 

Ohio,  and  at  present  member  of  Con-       The  engineer  gave  instant  directions 

gress  for  the  Cleveland  district  of  that  to  the  fireman  to  attach  the  steam* 

state.  pump,  or  "  poney,"  as  he  termed  it, 

but  the  latter  reported  that  the  smoke 

UkUed  StaUi  District  Court,  Northern  had  become  so  dense,  he  could  not 

Dittrici  of  lUinou, — In  Admiralisf.  comply  with  the  order. 

«fTT  T  r .  m^  'H.    mr^/^^^n.*       ««^«««y         Thc  cnginecr  descended  for  the  pur- 

WILLIAM  F.  TUCKER  v.  PROPEL-  r         u-       *u     *  -c 

LER  BUCKEYE.  P^  ^^  working  the  force-pump,   if 

possible,  himself,  but  found  the  smoke 

The  propeller  Buckeye,  belonging  so  annoying  that  he  wes  compelled  to 

to  the  Northern  Transportation  Com-  abandon  the  undertaking.    The  boiler 

pany,  was  on  her  voyage  from  Ogdens-  was  furnished  with  a  "  fire-KJock,"  in 

burgh  to  the  port  of  Chicago,  with  a  the  forward  end,  to  let  off  steam  and 

cargo  of  merchandise.  water  into  the  hold.    This  was  opened. 

She  had  goods  belonging  to  the  libel-  ordinarily,  by  means  of  a  rod  running 

lant,  which  were  taken  on  board  with  to  the  back  end  of  the  boiler,  where  it 

the  express  agreement  that  the  shipper  could  be  readily  handled.    In  this  in«> 

should  take  upon  himself  the  ordinary  stance,  the  rod  had  been  grasped  sud- 

riaks  of  navigation,  with  the  ruk  of  denly  by  the  fireman,  and^  in  his  effort 

fire,  to  tnm  the  cock,  the  lever  wa$  broken. 
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for  the  repairs  of  the  6hip.   Upon  this  in  order  to  eome  at  or  extinguish  an 

ground  it  has  been  determined,  with  accidental  fire,  which  threatena  the  de- 

$ome  iuhliltjfy  that  when  the  cable  was  struction  both  of  ship  and  cargo,  there 

cut  to  save  the  ship,  there  was  no  con-  can  be  no  doubt  that  such  damage 

tribution  for  the  anchor  lost,  Ae  toiU  gives  »  claim  to  contribution :"  2  Ar» 

not  having  extended  thereto,"  nould  on  Ins.  898-900. 

A  beautiful  example  of  an  act  in  the  If,  by  reason  of  cutting  awaj  the 

nature  of  '*  a  jettison/'  and  giving  an  mast  of  a  ship,   or  making   a  hole 

intelligible  view  of  the  elements  that  in  her  deck  or  sides  or  bottom,  with 

are  required  to  be  in  combination  to  ft  "view  to  the  common  safety,  water 

constitute  a  "general  average  loss/'  is  be    introduced    which   damages   the 

presented  by  Emerigon :  merchandise,  this  incidental  damage 

''A  vessel  coming   from  Port-au-  will  take  the  character  of  the  ^'jetti- 

Prince  to    Marseilles,   in    February,  son/'  and  acquire  a  claim  to  oontr^ 

1782,  at  nine  o'clock  in  the  morning,  bution. 

descried  two  frigates  on  her  quarter,  '*  All  the  damage  incidentally  done 

bearing  down  for  her,  with  the  wind  to  the  ship  or  cargo,  "  in  making  a 

free,  at  two  and  a-half  leagues  distance,  jettiicii"  says  Mr.  Phillips,  '^consti- 

About  midday  another  sail,  that  was  tutes  a  part  of  the  amount  to  be  made 

taken  for  an  enemy,  appeared  in  the  good  in  general  average :"  2  Phillips 

opposite  direction;  and  shortly  after  on  Ins.,  section  1286. 

a  third  was  made  out  in  chase.  And  so  Lord  Tenterden  says :  ^  If, 

"  In  the  lapse  of  some  hours,  the  in  the  act  of  jettison,  or  in  order  to  ao> 
captain  was  losing  distance.  At  five  complish  it,  or  in  consequence  of  it, 
o'clock  in  the  evening,  he  prepared  his  other  goods  in  the  ship  are  broken,  da- 
ship's  launch,  placed  in  it  a  mast  with  maged,  or  destroyed,  the  value  of  these 
a  foresail,  and  attached  to  the  top  of  also  must  be  included  in  the  general 
the  mast  a  lantern,  contribution  :"   Abbott  on   Shipping, 

''  As  soon  as  it  was  quite  dark,  the  577,  chap.  10,  marginal  page  476. 

lantern  was  lighted,  and  the  boat  put  It  was  under  thb  rule  that  the  case 

in  the  water,  to  go  where  the  wind  of  Maggrath  v.  Church,  1  N.  Y.  Term 

might  carry  her.  Rep.  196,  was  decided : 

'*  The  vessel  then  changed  her  course.  The  vessel  was  on  her  beam  ends,  in 

sailing  up  the  wind,  close  hauled.     On  which  situation  it  became  necessaiy  for 

the  following  morning  there  was  no  her  preservation,  and  that  of  the  caigo 

enemy  to  be  seen,  and  she  arrived  and  crew,  to  cut  away  the  mainmatL 

bafely  at  Marseilles.  In  doing  this,  it  splintered  off,  at 

*^It  is  not  to  be  doubted  that  the  and  below  "the  partners/' tearing  away 

boat,  thu»  sacrificed  for  the  common  the  piece  of  cloth  called  <<  the  coat," 

safety^  entered  into  general  average :"  which  is  nailed  to  the  deck  and  mast 

Emerigon  on  Ins.,  by  Meredith,  480.  for  the  purpose  of  keeping  the  water 

My  next  proposition  is,  that,  al-  from  running  into  the  hold.  In  coo- 
though  damage  resulting  to  the  mer-  sequence  of  this,  as  the  sea  made  a 
chandise  from  the  simple  introduction  free  passage  over  the  vessel,  a  vast 
of  water,  through  the  hatchway,  to  quantity  of  water  continued  to  nuh 
extinguish  fire,  will  not  and  cannot,  into  the  hold,  till  the  stump  of  tht 
on  principle,  be  decUred  »  *<  general  mast  was  cut  off  and  a  new  coat  nailed 
average  loss,"  yet,  if  part  of  the  ship  over  it  A  quantity  of  com,  th4 
be  xntentumaify  cut  away  and  damaged}  formed  »  part  of  the  cargo,  was  iDJnred 
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by  the  waler  thus  let  into  the  hold  of  and  there  sunk  her  on  »  bar.    A  por" 

the  vessel.     It  was  deemed  to  be  a  tion  0/ the  deck  teas  tarn  up^  Kxd  w&t^T 

«  general  average  loss.''    The  reason  waa  introdnoed  from  above,  and  by  thia 

is  given  in  the  language  of  Mr.  Justice  means  the  fire  was  subdued  and  eztin- 

Kent:  guiahed.    The  cargo  was  greatly  in* 

'*  We  are  to  consider  the  maU  a$  jured  by  the  water. 
$aerificed  for  the  general  safety  of  the        It  was  very  justly  determined  by  the 

ship  and  cargo,  and  that  in  the  act  of  Supreme  Court  in  Pennsylvania,  to  be 

sacrificing  the  mast,  or  as  a  necestaiy  a  case  calling  for  cootribution  under 

contequence  of  it,   the   corn  was  da-  the  law  of  average.     But  the  learned 

maged,  and  this  damage  must  be  in-  juatioe  '*  overleaped  the  rule/'  when  he 

eluded  in  a  general  contribution.''  said,  <*  it  makes  no  difference  how  the 

The  counsel  for  libellant  cite  for  our  water  is  applied ;  by  the  aid  of  fire-en- 

oonsideration  the  case  of  Nimicks  et  ah  gines  on  the  land,  or  in  the  form  of 

V.  Holmes  et  al.y  25  Penn.  State  Rep.  steam,  or  by  tcnttling  the  vessel" 
866,  as  a  case  '^  on  all  fours"  with  the       The  true  ground  on  which  to  place 

one  under  consideration.  the  decision  was,  that  the  deck  of  the 

I  was  impressed  with  the  remark  of  vessel  was  broken  up,  in  order  to  intro* 

his  Honour  Judge  Drummond,  made  duce  the  water.      A  jettison  was  in 

during  the  trial,  that  this  was  *' a  «/roiiy  this  way  made,  and  once  beginning 

case,"  with  the  contribution,  you  shall  bring 

It  is  strong  enough,  unquestionably,  into  the  account  all  the  damages  sus- 

to  break  down  all  the  learned  distinc-  tained  by  the  adventurers,  whether 

tions  that  have  separated  general  from  attendant  upon  the  act  of  jettison,  or 

particular  average,  for  centuries,  unless  incidental  thereto,  if  incurred  in  the 

it  can  be  brought  within  the  spirit  of  use  of  means  to  save  the  adventure, 
the  decision  in  Maggrath  v.  Church.  I  notice,  in  passing,  that  I  am  more 

If  we  look  at  the  facts  in  the  case,  liberal  with   this  case  of  Nimicks  v • 

we  can  be  reconciled  to  the  decision.  Holmes  than  Professor  Parsons,  of  Cam* 

Not  so,  if  we  look  at  the  opinion  aa  bridge.    He  declares  it  to  have  been 

pronounced  by  the  court;  or,  rather,  %  case  of  *' particular  average"  only; 

we  shall  be  forced  to  the  conclusion  «  a  case  of  partial  loss,  for  which  the 

that  an  unsatisfactory  opinion  has  been  iDSurers  against  fire  would  be  liable :" 

given  in  a  case  rightly  decided  upon  vol.  1  Parsons  on  Maritime  Law,  p. 

the  etfidence.  804,  note  3. 

The  facts  were,  that  an  accidental       I  submit  to  the  court  that  I  am  fully 

fire  broke  out  in  the  hold  of  the  steamer  borne  out  in  my  criticisms  upon  the 

**  Susquehanna,"  while  she  was  lying  ^^se  in  25  Penn.  State  Rep.  by  the  de- 

»t  the  wharf  in  Cincinnati,  on  the  4th  eision  of  the  Superior  Court  in  the 

day  of  May,  1852.    All  ordinary  means  City  of  New  York,  in  Lee  v.  Grinnell, 

were  employed  to  extinguish  the  fire,  5  Daer's  Rep.  400. 
but  without  success.     The  officers,  be-       On  the  night  of  the  25th  December^ 

lieving  that  there  was  no  other  possible  1853,  the  ship  "  Great  Republic''  ly- 

way  of  saving  the  boat  and  cargo,  de-  ing  at  her  dock  in  the  city  of  New 

lermined,    after    c&nsultation    among  Tork,  with  nearly  a  full  cargo  on  boards 

Aemselves,  and  with  various  other  per*  destined  for  Liverpool,  took  fire  in  her 

ions,  upon  the  expedient. of  scutding  sails  and  rigging,  from  sparks  blown 

her,  upon  them  from  a  fire  then  raging  in 

They  accordingly  ran  her  out  into  Front  street.    The  forestay  and  the 

the  river,  two  miles  from  the  wharf,  fore-topmaat^tay  were  out  to  let  dowa 
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the  Bptn,  whioli  were  on  fire,  and  the  opinion  is  giyen  by  the  same  judge  to 

fore-topmasty  in  falling,  broke  short  off  whom  I  have  last  alluded, 
and  fell  down,  endways,  through  three       It  is  evidently  not  so  "  well  eonsi- 

decks,  and  set  fire  to  the  cargo  in  the  dered"  a  ease  as  Lee  v.  Orinnell,  and 

lower  between^ecks.     The  mainmast  may  seem,  in  some  slight  partioulan, 

was  next  cut  away,  and  in  falling,  car-  to  vary  from  it 
ried  with  it  the  misen  and  spanker       They  seem  to  have  been  both  deter* 

masts,  by  the  deck.     After  great  ex*  mined  at  the  February  term,  1856,  but 

ertions  to  put  out  the  fire,  by  the  fire-  the  later  decision  of  the  two  b  that  of 

men  of  the  city,  the  ehip  wa$  BcuUled  Lee  v.  Orinnell,  which  also  contaim 

in  three  separate  places,  and  soon  sunk  the  able  and  instructive  remarks  of  Mr. 

about  ten  feet  and  rested  on  the  bottom.  Justice  Duer  on  the  nature  of  a  ^'gen* 

In  the  lower  hold  was  a  large  quantity  end  average  loss.'' 
of  com,  which  was  fiooded  &y  the  fcu/-       I  do  not  attach  much  importance  to 

tltng.    The  grain,  it  was  found,  had  the  isolated  saying  of  Mr.  Benecke, 

swelled  so  as  to  break  the  knees  and  that  '<  the  damages  done  by  the  water 

beams  of  the  lower  deck,  and  otherwise  poured  down  the  hatches  of  a  vessel 

badly  strain  and  injure  the  ship.  to  extinguish  a  fire,  is,''   as  he  eoa- 

The  court  decided  that  such  parts  ceives,  "  of  the  nature  of  a  general 

of  the  ship  and  cargo  as  were  destroyed  average" 

by  the  Bcuttting  should  be  accounted        It  may  approach  very  near  to  gene- 

for  by  general  average  contribution ;  nJ  average,  and,  under  certain  circom- 

the  direct  damage  done  to  the  grain  in  stances,   come,   as  has    been  shown, 

the  lower  hold,  and  the  resulting  da-  within  the  rule ;  but  I  have  leaned 

mage  to  the  ship's  knees  and  timbers,  enough  of  the  law  to  know  that  <<  every 

"  No  damage,"  says  Mr.  Justice  Hoff-  tub  must  stand  upon  its  own  bottom." 
man,  and  please  to  mark  his  language        The  case  of  Nelson  v.  Behnont  was 

(page  429),  "  No  damage  to  the  articles  subsequently  Uken  up  to  the  Court  of 

of  the  cargo  which  were  between  decks.  Appeals,    and    there    affirmed;   but, 

and  on  fire,  ariiing  from  the  water  though  the  expenses  incurred  in  put- 

thrown  tn,  is  to  be  contributed  for.  ting  out  the  fire  were  included  in  the 

The  fire  is  still  to  be  considered  as  an  geDeral  average  loss,  this,  being  an  in* 

accidental  fire."  cidental  point,  was  not  argued  or  re- 

That  is  to  say,  so  long  as  a  fire  is  ferred  to,  and  was  merely  involved  ia 

operated  upon  by  men   using  water-  the  decbion.     The  proposition  argued 

buckets  and  fire  engines  for  its  extin-  and  determined  was,  that  a  separation 

guishment,  in  the  usual  way,  the  in-  of  goods  from  the  rest  of  the  cargo, 

jury  caused  by  the  fire  and  the  water  and  from   the  whole   adventure,  de- 

together,  can  only  be  treated  as  the  re-  stroyed    the    community   of   interest 

suit  of  accident,  and  no  contribution  hitherto  existing  between  the  co-adven- 

can  be  claimed.     "  It  is  an  accidental  turers,  and  consequently  took  away  the 

fire."     But  so  soon  as  you  break  a  hole  right  of  contribution  for  general  ave- 

in  the  deck  or  in  the  bottom  of  the  rage  from  the  goods  separated :  7  Smidi 

ship,  to  let  in  water  upon  the  fire,  the  (N.  Y.  1860)  36.     In  McAndrews  v. 

whole    character    of  the    damage   is  Thatcher  the  abandonment  of  the  ship 

ehanged.    A  sacrifice  is  made,  a  part  by  the  master  was  held  to  release  the 

for  the  whole,  and  the  whole  loss  must  goods  separated  prior  to  that  event  from 

be  brought  into  contribution.  liability  for  general  average  loss :  S 

'   The  case  of  Nelson  v.  Belmont  is  Wall.  (U.  S.  Sup.  Gt  1865)  848. 
found  in  5  Dner's  Bep.  810,  and  the 
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It  Is  BO  gronnd  of  error  in  fact,  that  the  whole  of  the  special  Jnrors  stmok  were  not  snip- 
moned,  or  that  the  special  jury  panel  was  called  over  and  a  tales  prayed  before  10  ▲.  m.,  the 
time  for  which  the  special  Jurors  were  sammoned, — it  not  being  competent  to  the  party  to  arer 
aagrtUng  that  is  Incooiisteiit  with  the  reoord. 

This  was  error  in  fact  brought  by  the  plaintiff.    The  record  was  as 
follows : — 

"  Middlesex.  George  O'Malley  Irwin,  in  person,  sues  The  Bight 
Hon.  Sir  George  Grej,  Bart.,  who  has  been  summoned  to  answer  the 
said  George  O'Malley  Irwin,  by  virtue  of  a  writ  issued  on  the  19th 
day  of  June,  1862,  out  of  Her  Majesty's  Court  of  Common  Pleas, 
For  that  the  plaintiff,  having  a  claim  for  damages,  to  wit,  to  the 
amount  of  100,0007.,  against  Her  Majesty,  heretofore,  to  wit,  on  the 
24th  day  of  April,  1861,  duly  and  according  to  the  Petitions  of  Bight 
Acty  1860,  presented  a  petition  of  right  to  Her  Majesty,  dated,  to  wit, 
the  day  and  year  aforesaid,  and  intituled  in  the  Court  of  Queen's 
Bench,  being  a  court  in  which  the  subject-matter  of  the  said  petition 
would  have  been  cognisable  if  the  same  had  been  a  matter  in  dispute 
between  subject  and  subject,  and  stated  in  the  margin  the  venue  for  the 
trial  of  the  said  petition :  and  the  *said  petition  was  addressed  r«5oa 
to  Her  Majesty  in  the  form  and  to  the  effect  in  the  schedule  to  ^ 
the  said  act  in  that  behalf  annexed,  and  stated  the  Christian  and  sur- 
name and  usual  place  of  abode  of  the  plaintifl^  being  the  suppliant  in 
the  said  petition,  and  of  his  attorney  by  whom  the  same  was  pre- 
sented, and  set  forth  with  convenient  certainty  the  facts  entitling  the 
plaintiff  to  relief,  and  was  signed  by  the  plaintifi''s  said  attorney; 
which  petition  was  duly  left  with  the  secretary  of  state  for  the  home 
department,  in  order  that  the  same  might  be  submitted  to  Her 
Majesty,  for  Her  Majesty's  gracious  consideration,  and  in  order  that 
Her  Majesty,  if  she  should  think  fit,  might  grant  her  fiat  that  right 
be  done :  And  afterwards,  before  the  said  petition  had  been  submitted 
to  Her  Majesty  for  Her  Majesty's  gracious  consideration,  the  defend- 
ant became  and  was  secretary  of  state  for  the  home  department,  and 
had  due  notice  of  the  premises  and  of  the  said  petition :  And  there- 
upon, and  whilst  the  defendant  was  such  secretary,  the  plaintiff 
requested  the  defendant  to  bring,  and  as  such  secretary  to  submit  the 
said  petition  to  Her  Majesty  for  Her  Majesty's  gracious  consideration, 
in  order  that  Her  Majesty,  if  she  should  think  fit,  might  grant  her  fiat 
that  right  be  done :  And  the  plaintiff  did  all  things  necessary  on  hia 
part^  and  all  things  on  his  part  necessary  to  happen  and  exist  hap- 
pened and  existed,  and  all  timas  necessary  to  elapse  elapsed,  to  entitle 
the  plaintiff  to  have  the  said  petition  submitted  by  the  defendant  to 
Her  Majesty  for  Her  Majesty  s  gracious  consideration,  in  order  that 
Her  Majesty,  if  she  should  think  fit,  might  grant  Her  fiat  that  right 
be  done:  And  it  became  and  was  the  duty  of  the  defendant  to  submit 
the  said  petition  to  Her  Majesty  for  Her  Majesty's  gracious  considera- 
tion, in  order  that  Her  Majesty,  if  she  should  think  fit,  might  grant 
Her  fiat  that  right  be  done :  Yet  the  defendant  did  not  nor  would 
submit  the  said  petition  *to  Her  Majesty  for  Her  Majesty's  r*50f 
gracious  consideration,  in  order  that  Her  Majesty,  if  she  should  ^ 
think  fit,  might  grant  her  fiat  that  right  be  done ;  but  wholly  neglected 
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and  refused  so  to  do,  and  therein  wholly  failed  and  made  default :  And 
the  plaintiff*  avers  that  he  is  personally  interested  in  the  perforroance 
tt  the  said  duty,  and  that  he  has  sustained  and  may  sustain  damage 
by  the  non-performance  by  the  defendant  of  his  said  duty  in  that 
behalf;  and  that  the  performance  of  the  said  duty  by  the  defendant 
has  been  demanded  by  the  plaintiff*  of  the  defendant,  and  the  defend- 
ant has  refused  and  neglected  to  perform  the  same ;  and  all  conditions 
have  been  fulfilled,  and  all  things  have  happened,  and  all  times  have 
elapsed  necessary  to  entitle  the  plaintiff  to  the  performance  of  the 
said  duty  by  the  defendant,  and  to  claim  a  writ  of  mandamus  in  that 
behalf:  And  the  plaintiff  hereby  claims  a  writ  of  mandamus  com- 
manding the  defendant  to  submit  his  said  petition  to  Her  Majesty  for 
Her  Majesty's  gracious  consideration,  in  order  that  Her  Majesty  may, 
if  she  should  think  fit,  endorse  Her  fiat  that  right  be  done:  And  the 
plaintiff  claims  100,000t" 

Here  followed  a  plea  of  not  guilty,  a  joinder  of  issue,  and  a  venire 
facias  juratores. 

"  The  14th  day  of  January,  in  the  year 
of  our  Lord  1868. 

"  Afterwards,  on  the  said  14th  day  of  January,  1863,  come  the 
nlaintiff  in  person,  and  the  defendant  by  his  attorney  aforesaid,  and 
the  Right  Hon.  Sir  William  Erie,  Knight,  Her  Majesty's  Chief  Jus- 
tice assigned  to  hold  pleas  in  Her  Majesty's  Court  of  the  Bench  hath 
aent  hither  his  record  had  before  him,  in  these  words, — Afterwarda, 
on  the  26th  day  of  November,  1862,  at  Westminster  Hall,  in  th^ 
county  of  Middlesex,  before  the  Bt.  Hon.  Sir  William  Erie,  Knight, 
Her  Majesty's  Chief  Justice  assigned  to  hold  pleas  in  Her  Majesty's 
*5881  ^^^^  ^^  ^^  Bench,  come  the  within-named  plaintiff  *in  person, 
-'  and  the  within-named  defendant  by  his  attorney  within-named ; 
o/nd  a  jury  of  the  said  county^  being  summoned,  also  come,  who,  being 
sworn  to  try  the  matters  in  question  between  the  said  parties,  upon 
their  oath  say  that  he  the  defendant  is  not  guilty. 

''Therefore  it  is  considered  that  the  plaintiff  take  nothing  by  bia 
said  wHt,  and  that  the  defendant  do  go  thereof  without  day,  &c.,  and 
that  the  defendant  do  recover  against  the  plaintiff  1622.  45.  for  his 
costs  of  defence. 

"The  16th  day  of  January,  1863. 

"Afterwards,  on  the  said  15th  day  of  January,  1868,  the  plaintiff 
in  person  delivered  to  one  of  the  Masters  of  this  court  a  memorandum 
in  writing,  according  to  the  statute  in  that  behalf,  alleging  that  therd 
was  error  in  fact  in  the  record  and  proceedings  aforesaid,  togethet 
with  an  affidavit  of  the  matter  of  fact  in  which  the  said  error  con- 
sisted ;  and  the  said  Master,  according  to  the  said  statute,  filed  th6 
jKiid  memorandum  and  affidavit 

"  The  22d  day  of  January,  1868. 

''Afterwards,  on  the  said  22d  day  of  January,  1868,  comes  herd 
the  said  George  O'Malley  Irwin,  the  plaintiff  in  person,  and  saja 
that  in  the  record  and  proceedings  aforesaid,  and  also  in  the  giving 
the  judgment  aforesaid,  there  is  manifest  error,  in  this,  to  wit,  that^ 
after  the  issue  was  joined  in  this  cause,  and  before  the  trial  of  the 
aaid  issue,  to  wit,  on  the  26th  Of  October,  1862,  it  was  duly  ordered 
^by  the  rule  of  this  Honourable  court  dated  Trinity  Term^  in  the  26ch 
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year  of  the  reign  of  Queen  Yictoria,  Satarday,  the  25th  October  last, 
on  the  motion  of  Mr.  Welsby,  for  tbe  above-named  defendant,  '  That, 
al  the  expense  of  the  defendant,  48  special  jurors  should  be  nomi- 
nated out  of  the  juror's  book  and  special  jurors'  list  for  the  county  of 
Middlesex,  and  be  reduced  before  the  under-sheriff  of  the  said  county, 
of  whom  12  should  be  struck  *out  by  each  party,  and  the  r^ireoQ 
remaining  twenty-four  jurors  should  be  placed  on  a  panel  for  ^ 
the  trial  of  the  said  cause,  pursuant  to  the  statute  6  G.  4,  c.  60,  and 
tbe  Common  Law  Procedure  Act,  1862 ;  and  that  the  sheriff  of  tbe 
said  county  do  cause  the  said  24  jurors  to  be  summoned  to  attend 
at  the  said  trial,  and  that  they  do  attend  accordingly.'  And  the 
plaintiff  further  says  that  the  following  persons  were,  in  pursuance 
of  the  said  rule  and  tbe  said  statute  in  such  case  made  and  provided, 
duly  struck  as  the  jurors  to  be  returned  for  the  trial  of  the  said  issue^ 
•— Bobert  Gardner,  33  Gloucester  Gardens,  merchant,  George  Thomas 
Stroud,  6  Shepperton  Street,  Islington,  merchant,  John  Carter,  25 
Durham  Terrace,  merchant,  William  Sparks,  16  Crescent  Boad«  mer« 
chant,  Peter  Adams^  6  York  Terraoe,  Islington,  merchant,  Edwin  Ah** 
bott,  80  Dorchester  Place,  Marylebone,  Esq.,  Hector  Maclean  Hayi 
87  Howland  Street,  Esq.,  James  Walker,  7  Park  Village  West,  mer^ 
ehant,  Henry  Thompson,  12  St.  John's  Wood  Park,  merchant,  George 
Blaylock,  20  Stock  Orchard  Crescent,  merchant,  George  Poole,  19 
Clarendon  Villas,  Islington,  merchant,  George  Stapley,  13  Devonshire 
Bead,  merchant,  Thomas  Jones  Gibb,  54  Porchester  Terrace,  mer< 
chant,  James  Bryant,  Avenue  Boad  Gardens,  merchant,  Frederick 
Appleford,  14  Aberdeen  Park,  merchant,  Horatio  Bebb,  18  Gloucestef 
Place,  Marylebone,  Esq.,  William  Beachcroft,  7  Devonshire  Terrace^ 
Esq.,  William  Thackery,  18  Ampthill  Square,  merchant,  James  Ger* 
man,  63  Inverness  Terrace,  Esq.,  John  Phillip  Judd,  49  Sussex  Gar4 
dens,  merchant,  Thomas  Goodson,  Albany,  Esq.,  Sir  Bichard  Fredcr 
rick,  62  Berkeley  Square,  Bart.,  Bichard  Bell,  23  Northampton 
Square,  merchant,  Thomas  Foster,  4  Cleveland  Terrace,  Esq. ;  and 
that  the  following  persons,  although  so  struck,  were  not  summoned 
to  attend  as  jurors  on  the  trial  of  the  said  issue, — George  Thomas 
Stroud,  6  Shepperton  Street,  Islington,  merchant.  Hector  Maclean 
Hay,  87  *Howland  Street,  Esq.,  Peter  Adams,  7  York  Terrace,  r^Kgn 
Islington,  merchant,  George  Poole,  18  Clarendon  Villas,  Isling-  ^ 
ton,  merchant,  George  Stepley,  18  Devonshire  Boad,  merchant,  Tho-* 
mas  Jones  Gibb,  54  Porchester  Terrace,  merchant,  James  Bryant,  Ave* 
Hue  Boad  Gardens,  merchant^  John  Phillip  Judd,  49  Sussex  Gardens, 
merchant :  That,  hy  reason  (if  the  said  persons  not  having  been  summoned 
to  attend  the  court  on  the  trial  of  the  said  issue,  and  Uve  names  of  the 
(foresaid  special  jurors  not  having  been  called  over  in  court  at  or  after 
ten  o'cloekf  which  was  the  hour  named  in  the  said  summons  for  the 
said  jury  to  attend  the  court  on  the  trial  of  the  said  issue,  tu}elve  of 
the  said  special  jurors  did  not  attend  to  try  tlie  said  issite,  but  that  only 
Unof  the  said  special  jurors  attended  and  v)ere  sworn  on  the  said  jury  t 
and  that  a  tales  was  thereupon  prayed  on  behalf  of  the  above-named 
defendant,  and  divers,  to  wit,  two  talesmen  were  accordingly  suborn  on 
the  said  jury]  And  this  the  said  plaintiff  is  ready  to  verify,  wherefore 
he  prays  that  the  judgment  aforesaid  may  be  revoked,  annulled,  and 
altc^ether  held  for  naught,  and  that  the  plaintiff  may  be  restored  td 
all  things  which  he  hath  lost  by  occasion  thereof." 
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"  The  4th  day  of  Febrnary,  1868. 
''  The  defendant,  Sir  George  Grey,  Bart.,  by  the  said  H.  T.  Baven, 
his  attorney,  says  that  there  is  no  error  either  in  the  record  and  pro- 
ceedings aforesaid,  or  in  the  giving  the  judgment  aforesaid." 
*5911       ^^^  plaintiff  in  error,  in  person,  (a)— -The  first  ground  ^of 

^  complaint  is;  that  all  the  special  jurors  who  were  struck  ought 
to  have  been  summoned.  This  is  required  by  the  express  words  of 
the  Jury  Act,  6  6.  4,  c.  50,  ss.  26,  26.  The  second  is,  that  the  jury 
struck  ought  to  have  been  the  jury  returned  for  the  trial  of  the  issue. 
This  is  required  by  the  enactment  contained  in  s.  SO.  The  third  ib, 
that  a  tales  can  only  be  prayed  when  the  jury  are  in  default  by  not 
appearing,  which  they  are  not  if  they  have  not  all  been  summoned. 
This  is  required  by  s.  87,  which  enacts,  that,  where  a  full  jury  shall 
not  appear,  &c.,  or  where,  afte)*  appearance  of  a  full  jury,  by  challenge 
of  any  of  the  parties,  the  jury  is  litcely  to  remain  untaken  for  default 
of  jurors,  every  such  court,  on  request  made  by  the  parties  in  any 
action  or  suit,  shall  command  the  sheriff  to  name  and  appoint  so  many 
of  such  other  able  men  of  the  county  then  present  as  shall  make  up 
a  full  jury ;  and  the  sheriff  shall,  at  such  command  of  the  court,  return 
such  men  duly  qualified  as  shall  be  present  or  can  be  found  to  serve 
on  such  jury,  and  shall  add  and  annex  their  names  to  the  former 
panel ;  and  the  court  shall  proceed  to  the  trial  of  every  such  issue 
with  those  jurors  who  were  before  impannelled,  together  with  the 
talesmen  so  newly  added  and  annexed,  as  if  all  the  said  jurors  had 
been  returned  upon  the  writ  or  precept  awarded  to  try  the  issue.  A 
further  objection  is,  that  the  names  of  the  special  jurors  were  not 
called  over  at  or  after  10  o'clock,  the  hour  named  in  the  summons: 
If  the  ordinary  practice  in  this  respect  had  been  adhered  to,  perad ven- 
ture it  would  have  been  unnecessary  to  pray  a  tales.  The  whole 
^6921  ^^^J^^  ^^  ^elaborately  discussed  in  the  opinions  delivered  by 

^  the  judges  to  the  House  of  Lords  in  the  case  of  The  Queen  v. 
O'Connell,  11  Clark  &  Fin.  155.  Lord  Denman,  at  p.  862,  says: 
'*  There  is  one  thing  too  remarkable  to  be  overlooked.  In  that  short 
passage  in  Lord  Coke,  which  contains  the  whole  of  the  learning  upon 
this  subject  (Co.  Litt.  156),  he  cites  a  case  A*om  the  Year  Books,  which 
is  twice  reported,  once  in  the  17th  of  £.  8,  and  once,  I  believe,  in  the 
20th  of  E.  3.  The  sheriff  returned  a  list,  which  the  bailiff  of  the  fran* 
ehise  ought  to  have  returned;  that  was  held  to  be  wrong  primit  facie^ 
because  it  deprived  the  party  of  his  challenge  against  the  bailiff  indi* 
vidually.  But  then  it  was  argued,  ^  Oh,  but  there  are  good  names 
enough  returned  by  the  sheriff  to  insure  the  party  a  fair  trial ;'  exactly 
the  argument  which  appears  to  have  succeeded  in  Dublin.    But  the 

(a)  The  pointa  marked  for  ftrgnment  on  the  part  of  the  plaintiff  In  error  were  ai  foUowi  >^ 

'*  1.  That  all  the  tpeoial  jnrors  who  were  stmclL  ought  to  have  been  fummoned :  6  G.  4,  eu 
60,  i.  25. 

**  2.  That  the  special  jnrj  itmek  onght  to  hare  been  the  jnr/  returned  for  the  trial  of  tte 
Iftne  in  this  cause :  s.  80 : 

*<  3.  That  a  t«]es  can  only  be  prayed  when  the  jury  are  In  delknlt  by  not  appearing,  wbioh 
they  are  not  if  they  have  not  all  been  lummoned :  s.  37 : 

'<  4.  That  the  issue  not  baring  been  tried  by  a  duly  constituted  jury,  the  rerdiet  is  not  bind- 
ing, is  a  nullity,  and  the  Judgment  founded  on  it  is  erroneous : 

«  5.  That  the  names  of  the  special  Jurors  wera  not  called  orcr  at  or  aftar  10  o'clock,  IIm  h«at 
pamcd  in  the  summons." 
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oonrt  held,  in  the  time  of  Edward  8,  that,  fia  the  array  was  one  entire 
indivisible  thing,  one  error  would  vitiate  the  whole ;  and  the  whole 
was  accordingly  set  aside.  In  that  very  case,  the  sherifi'  was  charged 
with  unindifferency :  the  question  of  his  unindifierency  was  tried :  he 
was  acquitted  upon  that  charge ;  and  yet  the  fact  of  his  having  done, 
though  not  with  any  corrupt  or  partial  intention,  that  which  gave  a 
different  jury,  was  oeemed  a  default  sufficient  to  set  aside  the  whole 
proceeding.'  That  plainly  shows  that  any  irregularity  in  the  mode 
of  procuring  the  attendance  of  a  jury  renders  the  whole  proceeding 
erroneous.  Lord  Denman,  in  the  same  case,  at  p.  858,  quotes  the 
opinion  of  Coleridge,  J.,  to  the  following  effect :  ''  It  seems  to  me  that 
all  questions  touching  the  formation  of  juries  must  be  examined  by 
the  judges  with  very  critical  eyes."  In  Haldane  v.  Beauclerk,  8  Exch. 
658,  6  D.  &  L.  642,  where  the  defendant  had  obtained  a  rule  for  a 
special  jury,  which  was  nominated  and  struck,  but  no  special  jury 
process  issued,  and  the  *c^use  was  tried  by  a  common  jury  as  r^rgq 
undefended,  the  court  set  aside  the  trial,  with  costs.  [Willss,  ^ 
J. — That  case  is  disposed  of  by  the  I18th  section  of  the  Common  Law 
Procedure  Act,  1852.]  In  Hague  v.  Hall,  6  M.  &  G.  693  (E.  C.  L.  B. 
vol.  44),  6  Scott  N.  B.  705,  where  a  cause  was  entered  as  a  special  jury 
cause,  but  was  taken  in  the  defendant's  absence,  and  tried  by  a  com* 
monjun/y  as  an  undefended  cause,  the  court  set  aside  the  trial  and 
verdict,  with  costs.  "The  words,"  says  Tindal,  C.  J.,  "of  the  Jury 
Act  (6  G.  4,  c.  50,  s.  80)  are  very  strong, — that  'every  jury  so  struck 
shall  be  the  jury  returned  for  the  trial  of  such  issue.'  The  trial  was 
clearly  irregular."  In.  Newman  r.  Graham,  11  0.  B.  158  (E.  C.  L.  B. 
vol.  78),  it  was  held,  that,  where  the  defendant  has,  duly  obtained  a 
rule  for  a  special  jury,  and  the  jury  has  been  struck  and  reduced,  it 
is  not  competent  to  the  court  to  direct  that  the  cause  be  tried  by  a 
common  jury,  on  the  defendant's  failure  to  summon  a  special  jury. 
"The  statute,"  says  Cresswell,  J.,  "is  imperative,  that  the  jury  struck 
shall  be  the  jury  to  try  the  issue."  And  Jervis,  C.  J.,  adds:  ''It  ia 
not  competent  to  any  court  to  repeal  a  positive  enactment  of  the 
legislature.  The  practice  on  the  subject  is  quite  settled."  In  Mon- 
tague V.  Smith,  21  Law  J.,  Q.  B.  78,  the  Court  of  Queen's  Bench  held 
themselves  to  be  bound  by  the  decision  of  the  Court  of  Exchequer  in 
Haldane  v.  Beauclerk.  Lord  Denman  there  says :  ''  After  great  couf- 
sideration,  looking  to  the  interpretation  put  upon  the  Jury  Act  by 
the  Court  of  Exchequer,  I  will  express  no  other  opinion  in  this  case, 
except  that  I  feel  bound  by  Haldane  v.  Beauclerk.  In  points  of 
practice,  it  is  extremely  desirable  that  there  should  be  an  uniformity 
of  proceeding  in  all  the  courta"  [Willes,  J. — The  simple  question 
of  fact  here  is,  whether  the  circumstance  of  all  the  special  jurors  not 
having  been  summoned,  and  of  the  names  having  been  called  over 
before  10  o'clock,  is  ground  for  error  in  fact.] 

*The  Solicitor-  General  (with  whom  were  The  AUamey-  General,   r*694 
T.  Jones,  and  Hannen),  contr&.(a) — It  is  not  competent  to  the  '- 

(«)  The  poiott  marked  for  argnment  on  the  part  of  the  defendast  in  error  were  ai  followi:— 
"  1.  That  the  matters  alleged  by  (he  plaintiff  ai  grounds  of  error  in  faet  do  not  in  point  of 

law,  nnr  do  any  of  them,  amoant  to  error  in  fact :  , 

**2.  That  the  allegation  in  the  auignment  of  errors,  that,  by  reaton  of  the  juatten  therai|i 

•lleged,  tweWe  special  Jaron  did  not  attend  and  were  not  sworn  to  tiy  the  issue,  does  not  sho^ 
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plaintiff  to  set  up  as  ground  of  error  that  the  whole  of  the  special 
jurors  struck  were  not  summoned,  because  that  would  be  to  contra- 
diet  the  record:  and,  if  there  was  anj  irregularity  in  the  mode  of 
summoning  or  calling  them,  the  plaintiff  by  his  appearance  waived  it 
The  authorities  upon  this  subject  are  very  numerous.  In  Bac.*Abr« 
iErrw  (K),  8,  it  is  said :  ^'  It  seems  a  general  rule  that  nothing  can  be 
assigned  for  error  that  contradicts  the  record ;  for,  the  records  of  the 
courts  of  justice,  being  things  of  the  greatest  credit,  cannot  be  ques- 
tioned but  by  matters  of  equal  notoriety  with  themselves ;  wherefore^ 
though  the  matter  assigned  for  error  should  be  proved  by  witnesses 
of  the  best  credit,  yet  the  judges  would  not  admit  of  it.  Hence  it  is, 
that,  in  a  writ  of  error  to  reverse  a  fine,  the  plaintiff  cannot  assign 
*5d^1  ^^^  ^^  ^conusor  died  before  the  teste  of  the  dedimus,  because 

^  that  contradicts  the  record  of  the  conusance  taken  by  the  com- 
missioners, which  evidently  shows  that  the  conusor  was  then  alive, 
because  they  took  his  conusance  after  they,  were  armed  with  the  com- 
mission and  the  dedimus  issued.  If  a  writ  of  error  be  brought  upon 
a  judgment  in  an  inferior  court,  and  the  record  certified  of  a  court 
.held  before  the  mayor,  bailiffs,  and  burgesses  of  A.  by  custom,  it 
cannot  be  assigned  for  error  that  there  is  no  such  custom,  for  this  is 
contrary  to  the  record,  and  even  what  the  writ  of  error  itself  sup- 
poses, viz.  that  they  have  a  court.  In  a  writ  of  error  upon  a  judg- 
ment in  the  palace  court  held  'coram  Jacobo  Duce  Ormond,' it  cannot 
be  assigned  for  error  that  the  duke  was  not  there,  because  that  is 
oontrary  to  the  record,  though  in  fact  the  court  was  held  before  his 
deputy,  according  to  the  patent.  If  A.  B.  is  sworn  upon  the  principal 
panel,  and  another  of  the  same  name  is  sworn  upon  the  tales,  it  shall 
not  be  assigned  for  error  that  the  A.  B.  first  sworn  and  A.  B.  the 
.talesman  were  one  and  the  same  person,  so  as  to  make  it  a  trial  by 
eleven  jurors  only;  for,  this  is  contrary  to  the  record,  which  says  tluU 
they  who  were  sworn  on  the  tales  were  'alii  de  circumstantibus;'  he 
could  not  be  id/em  consistently  with  the  record,  which  says  that  he  was 
alua;  and  therefore  such  an  averment,  contrary  to  the  record,  shall 
not  be  admitted.  So,  it  shall  not  be  assigned  for  error  that^A.  B.,  who 
was  sworn  as  a  juror  returned  upon  the  principal  panel,  was  never 
returned  by  the  sheriff;  for,  after  the  joinder  in  issue,  the  record  goes 
on  to  the  award  of  a  venire  facias  returnable  at  such  a  day,  'ad  quern 
diem,'  it  says,  'jurata  inter  partes  prsed.  ponitur  in  respectu'  till  the 
next  term,  nisi  prius  the  justices  come,  &c.;  at  which  time  they  come, 
et  juratores  unde  infra  sit  mentio  exacti  unus  eorum  (that  is,  one  of 
^5961  ^^^^^  returned  by  the  sheriff)  *viz.  A.  B.,  venit  et  in  juratam 

-'  illam  jurat  us  existit ;'  so  that  the  record  expressly  says  that  the 
A.  B.  who  was  sworn  was  one  of  them  who  was  returned  by  the  sheriff 
and  therefore  the  error  assigned  is  contrary  to  the  record."  In  Helbut 
V.  Held,  2  Ld.  Baym.  1414,  Stra.  684,  Held  brought  an  action  of  assault 

•07  gronod  of  error,  and  ii  bad,  as  eontradietiog  the  record,  which  •tatei  that  a  jiirj  of  the 
eoanty  of  MiddlOMZ,  being  summooed,  came  and  were  sworn  to  try  the  matters  in  qaeetieB 
between  the  parties : 

'*8.  That,  if  the  matters  alleged  in  the  assignment  of  errors  be  true,  the  same  amoonted  at 
Bost  to  an  irregularity,  in  respect  of  which  the  plaintiff  ought  to  have  made  his  objection  befen 
the  Jury  were  sworn ;  and  that  the  plaintiff,  baring  submitted  his  case  to  a  jury  so  summoned 
Snd  sworn  as  in  the  said  assignment  of  errors  mentioned,  cannot  be  heard  to  allege  that  tha 
ttMde    *  •ummonittg  or  swearing  the  said  Jury,  or  any  of  them,  is  a  groand  of  error." 
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and  battery  in  the  Common  Pleas  against  Helbut,  and,  upon  bis  plead* 
ing  the  general  issue,  verdict  and  judgment  was  given  for  Held ;  upon 
which  Helbut  brought  this  writ  of  error  in  the  King's  Bench,  and 
assigned  for  error,  quod  per  recordum  prsBdictum  apparet  quod  prse* 
dictus  Edwardus  Bichier  (mentioned  in  the  postea  to  be  the  only  jury- 
man who  appeared  on  the  principal  panel)  jurator  npminatus  in  panellKi 
predicto  de  habendo  corpora  juratorum  summonitorum  inter  preedic* 
tarn  Hugonem  et  Isaacum  annexo  exactus  venit,  and  was  sworn  on 
the  jury,  and  gave  his  verdict  simul  cum  juratoribus  praedictis  de  novo 
appositis ;  whereas,  by  the  record  of  the  venire  facias,  it  appeared  that 
the  said  Edward  Bichier  was  not  returned  nor  impannelled  by  tH^ 
sheriff  of  London  in  the  panel  to  the  said  writ  of  venire  facias 
annexed,  and  returned  as  by  law  he  ought,  &c.  For  the  plaintiff  in 
error,  it  was  urged  that  the  verdict,  being  given  bv  a  person  not 
nam^  in  the*  panel  upon  the  venire,  was  ill,  and  the  judgment  there- 
upon given  was  erroneous.  For  the  defendant  in  error,  it  was  insistedi 
and  so  adjudged,  by  the  court,  that  this  was  not  assignable  for  error, 
it  being  against  the  record.  At  the  end  of  that  case  is  a  note  of  a 
case  of  Plommer  v.  Webb,  M.  8  G.  2,  B.  R,  as  follows, — "  Debt  on 
bond ;  non  est  factum  pleaded ;  verdict  and  judgment  for  the  plaintiff 
in  the  Common  Pleas:  on  error  on  this  judgment,  error  was  assigned 
that  Webb  died  before  the  day  of  nisi  prius;  and  held  it  was  not 
assignable  for  error,  because  the  record  mentioned  that  he  appeared 
that  day.  Judgment  was  affirmed."  In  *Molins  v.  Werby,  1  r^ggir 
Lev.  76,  it  is  said  that  "error  that  the  judge  was  not  in  court,  ^ 
is  against  the  record,  and  not  assignable."  In  The  King  v.  Carlile,  2 
B.  &  Ad.  362  (E.  C.  L.  B.  vol.  22),  a  return  to  a  writ  of  error  directed 
to  the  commission  of  oyer  and  terminer  of  (he  city  of  London,  set  out 
the  record  of  an  indictment  found  against  the  defendant,  before  the 
lord  mayor  and  others ;  and  stated  that  he  was  tried  upon  the  said 
indictment  by  a  jury  of  the  country  at  the  next  session  holden  before 
the  lord  mayor,  several  of  the  judges,  aldermen,  recorder,  and  others 
assigned  by  certain  letters-patent  under  the  great  seal  directed  to  them, 
or  any  tvx>  or  more  of  them,  to  inquire  of  certain  offences ;  that  he  wa« 
by  the  verdict  of  such  jury  found  guilty ;  and  that  thereupon  judg*^ 
ment  was  given  by  the  court  against  him.  Upon  this  return  the  defend* 
ant  assigned  as  error  in  law  that  the  judgment  was  insufficient  and 
that  it  should  have  been  for  the  defendant,  and  as  error  in  fact 
(amongst  others),  that,  when  the  jury  gave  their  verdict,  there  was 
but  one  of  the  justices  named  in  the  commission  present  in  court 
The  King^s  coroner  and  attorney  answered  "in  nuUo  est  erratum,'* 
and  prayed  that  the  judgment  might  be  affirmed:  and  it  was  held, 
that,  as  it  appeared  by  the  record  that  the  verdict  was  given  at  a 
session  holden  before  several  of  the  commissioners  and  justices,  the 
plaintiff'  in  error  could  not  be  allowed  to  aver,  in  contradiction  to  the 
record,  that  only  one  of  the  justices  was  present  when  the  jury  gave 
their  verdict;  and  that  the  answer  '4n  nullo  est  erratum,''  is  no 
admission  of  the  fact  assigned  for  error,  unless  it  could  be  lawfully 
assigned,  and  is  well  assigned  in  point  of  form.  Lord  Tenterden,  in 
delivering  the  judgment  of  the  court,  there  said :  "  We  think  our^* 
selves  bound  by  the  authorities  in  the  books,  which  are  numerous 
and  consistent,  to  decide  that  the  plaintiff  in  error  cannot  be  received 
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♦5981  to  n^*^l*^®*lio  averment  contrary  to  the  •record."  [Byles,J. — Do 
'  J  the  court  say  what  ought  to  be  done  in  such  a  case  7]  No.  In 
Ex  parte  Newton,  24  Law  J.,  C.  P.  148,  16  C.  B.  97  (E.  0.  L.  R  vol. 
81),  upon  an  indictment  charging  felony  committed  within  the  joris- 
diction  of  the  Central  Criminal  Court,  the  prisoner  was  convicted  and 
sentenced  to  imprisonment.  After  sentence,  application  was  made  to 
the  Court  of  Common  Pleas  for  a  writ  of  habeas  corpus  to  bring  np 
the  prisoner  to  be  discharged,  upon  an  affidavit  alleging  that  the 
offence  was  committed  out  of  the  jurisdiction  of  the  Central  Crioniaal 
Court :  and  it  was  held  that  the  record  was  an  estoppel,  and  the  writ 
was  refused.  The  cases  upon  the  subject  are  uniform.  [WiLLsa, 
J. — The  plaintiff  has  not  cited  any  authority  for  a  writ  of  error :  all 
the  cases  he  relies  on  are  cases  of  motion.]  A  motion  for  a  new  trial 
was  made  in  this  case,  and  refused.  Nothing  could  be  more  incon- 
venient and  obstructive  of  the  course  of  justice,  than  to  hold  that  the 
mere  neglect  of  the  officer  to  summon  one  of  the  special  jurymen, 
renders  the  whole  proceeding  nugatory  and  void.  [Willes,  J. — 
How  does  it  appear  that  the  jury  were  called  over  and  sworn  before 
10  o'clock  7]  Only  by  the  plaintiff's  affidavit.  The  record,  however, 
alleges  all  that  is  necessary  to  show  that  the  proceedings  were  rega- 
lar :  the  court  will  assume  omnia  rite  esse  acta.  The  plaintiff  was 
present ;  and,  if  he  had  anything  to  object  to,  he  ought  to  have  ai^rod 
It  at  the  time.  [Byles,  J.,  referred  to  Holt  v.  Meddowcroft,  4  M.  & 
Selw.  467.]  There  the  defendant  protested.  Here  the  plaintiff*  did 
not.  Besides,  it  was  a  proceeding  by  motion.  There  are  many 
authorities  to  show  that  even  matter  of  error  may  be  cured  by 
appearance :  see  Bac.  Abj*.  J^rror  (E)  5.  "A  man  shall  never  assign 
that  for  error  which  he  might  have  pleaded  in  abatement,  for  it  shall 
be  accounted  his  folly  to  neglect  the  time  of  taking  that  exception. 
*5991  '^^*  ^^  ^  feme  *covert  brings  an  action  in  her  own  name  per 
-'  attornatum,  and  the  defendant  plead  in  bar  to  the  action,  he 
shall  never  afterwards  assign  the  coverture  for  error.  So,  if  a  feme 
sole  brings  trespass,  and  recovers,  and  a  writ  of  inquiry  of  damages 
is  awarded,  and  before  the  return  thereof  the  plaintiff  takes  husband, 
and  after  the  writ  is  returned,  and  judgment  given  thereupon,  without 
any  exceptions  taken  by  the  defendant,  he  shall  not  have  advantage 
of  this  in  a  writ  of  error,  because  the  writ  was  only  abateable  by 
plea."  [Willes,  J.,  referred  to  Andrews  v.  Elliott,  6  Ellis  &  B.  602 
(E.  C.  L.  R.  vol.  85),  6  Ellis  &  B.  838  (E.  C.  L.  R.  vol.  88).]  There^ 
Mr.  Bramwell,  then  a  Queen's  counsel,  was  in  the  commission  of  nisi 
prius,  and  could  have  tried  the  case  with  a  jury;  and  the  statute  17 
&  18  Yict.  c.  125,  s.  1,  under  certain  limited  conditions,  gave  him 
power  to  try  by  himself.  The  Court  of  Queen^s  Bench  and  the 
Exchequer  Chamber  thought  that  the  plaintiff,  by  his  consent  to  the 
case  being  tried  without  a  jury,  was  estopped  from  denying  that  the 
statutable  conditions  had  b^n  fulfilled.  Here,  the  plaintiff  does  not 
allege  that  all  the  facts  did  not  come  to  his  knowledge  at  the  time. 

The  Plaintiff,  in  replv. — ^The  authorities  already  cited, — ^Newman 
V.  Graham,  11  C.  B.  153  (E.  C.  L.  R.  vol.  73),  Haldane  v.  Beauclerk, 
8  Exch.  658,  Montague  v.  Smith,  21  Law  J.,  Q.  B.  73.  Hague  v.  Hall, 
6  M.  &  G.  693  (E.  C.  L.  R.  vol.  44),  6  Scott  N.  R.  705,  and  The  Queen 
V.  O'Connell,  1 1  Clark  &  Fin.  861,— clearly  show  that  the  proceedings 
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here  are  erroneous,  aDol  tbat  ibis  is  the  proper  way,  and  indeed  the 
only  way,  of  taking  advantage  of  the  irregularity.  As  to  the  8Ug> 
gestion  of  waiver,  it  is  enough  to  say  that  a  man  cannot  waive  an 
irregularity  of  which-  he  has  no  knowledge :  2  Chitt.  Archb.  11th  edit. 
1461 :  and  here  the  plaintiff  could  not  at  the  time  know  that  the  jurors 
had  not  all  been  summoned.  It  is  true,  a  jury  *came ;  but  not  r«gQA 
a  proper  one.  [Bylks,  J. — ^You  knew  that  the  whole  panel  ^ 
did  not  attend.  That  which  you  did  not  know,  was,  that  some  of 
tbem  were  not  summoned.]  Exactly  so.  [Willbs,  J. — In  Doe  d. 
Lord  Ashburnham  v.  Michael,  16  Q.  B.  820  (E.  G.  L.  R.  vol.  71),  on 
the  trial  of  a  special  jury  cause,  when  the  names  of  the  special  jury- 
men, who  had  retired  to  consider  their  verdict,  were  called  over  on 
their  return  into  court,  it  was  discovered  that  a  person  on  the  im- 
pannelling  of  the  jury  summoned  as  a  special  juryman  on  another 
cause  had  answered  by  mistake  to  the  name  of  a  juryman  summoned 
for  the  cause  on  trial,  and  had  served  in  his  stead.  The  defendant 
then  objected  to  take  the  verdict  of  the  jury  so  impmnnelled :  the  plain- 
tiff insisted  on  taking  it:  and  the  jury  gave  a  verdict  for  the  plaintiff. 
It  was  held  that  this  was  a  mis-trial,  as  the  objection  was  taken  before 
verdict,  and  that  there  must  be  a  venire  de  novo.  But  that  was  upon 
motion,]  Cur.  adv,  vuU. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court: — 

This  is  error  in  fact  upon  a  judgment  for  the  defendant  founded  upon 
a  verdict  in  his  favour  pronounced  by  a  jury  of  the  county  of  Mid- 
dlesex upon  a  trial  before  the  Lord  Chief  Justice.  The  argument 
took  place  on  the  19th  and  20th  of  June,  before  my  Brother  Byles 
and  myself,  when  we  took  time  to  consider. 

The  assignment  of  errors  states  in  effect  that  the  defendant  obtained 
a  rule  for  a  special,  jury,  whereupon  twenty-four  jurymen  were  duly 
struck  pursuant  to  the  statute  as  the  jurors  to  be  returned  for  the 
trial  of  the  said  issue;  that  eight  of  the  special  jury  so  struck  were 
not  summoned  to  attend  as  jurors  on  the  trial ;  *that,  by  reason  r^gni 
of  those  persons  not  having  been  summoned,  and  the  names  of  '- 
the  special  jurors  not  having  been  called  over  in  court  at  or  after  10 
p*clock,  the  hour  named  in  their  summons,  only  ten  of  the  special 
jarors  appeared  and  were  sworn  on  the  said  jury. 

The  precise  objections  upon  which  this  assignment  of  errors  is 
founded  are,  therefore, — first,  that  eight  of  the  special  jury  were  in 
&ct  unsummoned, — secondly,  that  the  names  of  the  special  jurors  were 
not  called  over  at  or  after  10  o'clock, — ^and,  lastly,  that,  as  a  conse- 
quence, there  were  only  ten  special  jurors  on  the  jury,  upon  which 
therefore  there  must  have  been  two  talesmen. 

The  plaintiff  in  error  relied  upon  the  Jury  Act,  6  G.  4,  c.  50,  s.  30, 
by  which  it  is  enacted,  that,  when  a  special  jury  is  struck,  "the  jury 
80  struck  shall  be  the  jury  returned  for  the  trial  of  such  issue."  And 
he  showed  much  industry  in  citing  numerous  cases  in  which  a  trial 
by  a  common  jury  after  a  special  jury  had  been  struck  was  set  aside 
by  the  court,  upon  motion, — amongst  which  are,  Holt  v.  Meddowcroft, 
4  M.  &  Selw.  467,  Hague  v.  Hale,  6  M.  &  O.  693  (E.  G.  L.  B.  vol.  44), 
6  Scott,  N.  R.  706,  Newman  v.  Graham,  11  C.  B.  153  (E.  0.  L.  R.  vol. 
78),  and  Montague  v.  Smith,  21  Law  J.,  Q.  B.  73 :  and  he  placed  much 
leliance  upon  the  opinion  expressed  by  Lord  Denman  in  O'Connell'tf 
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XQoeived  the  saim  irespeotivelj,  in  oaae  the  said  last-mentioDed  aet  had 
not  been  made. 

10.  The  8th  section  of  the  aaid  aot  confisiTed  powers  of  appointing 
new  trustees  of  the  said  act. 

11.  The  said  George  Bice  Iiord  Dynevor  Itaa  been  duly  appointed 
And  is  now  the  sole  surviving  trustee  of  the  said  act,  and  the  lands  for 
the  recovery  of  which  this  action  is  brought  are  now  vested  in  him  as 
such  trustee  as  aforesaid,  but  subject  to  the  leases  hereinafter  men- 
tioned, or  one  of  them,  in  case  the  same  are  or  is  valid  and  subsisting. 

12.  The  lands,  for  the  recovery  of  which  this  action  is  brought, 
have  not,  nor  has  any  part  thereof,  ever  been  sold  under  the  provi- 
sions of  the  said  act. 

13.  By  indenture  of  lease,  made  the  2d  of  November,  1880  (which 
for  the  purposes  of  this  case  is  admitted  to  have  been  esecuted  and 
perfected  in  conformity  with  the  powers  contained  in  the  aot  of  1720, 
save  in  so  far  as  herein  appears  to  the  contrary),  the  Bight  Honoura- 
ble John  Earl  of  Shrewsbury,  being  then  heir  male  of  the  body  of  the 
second  son  of  George  Talbot  (whose  first  son  had  died  without  leaving 
any  issue  male),  son  of  Gilbert  Talbot  in  the  said  Shrewsbury  Estate  Act^ 
1720,  mention^,  demised  eighty  acres  in  the  said  township  of  Oxton 
(part  of  which  are  the  lands  sought  to  be  recovered  in  this  action)  to 
Samuel  Ackerley,  for  ninety-nine  years  &om  the  said  2d  of  Novem- 
ber, 1880,  if  three  persons  in  the  said  indenture  mentioned  should  so 
long  live,  at  the  yearly  rent  of  201.  for  the  first  ten  years,  and  802.  for 
*6181   ^^^^7  *year  after  the  first  ten ;  the  said  Samuel  Ackerley  oove- 

^   nanting  to  lay  out  250L  in  building  on  the  said  land  within 
five  years. 

14.  By  indenture  of  lease  of  the  2d  of  February,  1888  (executed  and 
perfected  in  like  mannerV  the  said  John  Earl  </  Shrewsbuir,  in  con- 
sideration of  the  Burrenaer  of  the  said  lease  of  the  2d  of  Novembw, 
1830,  demised  seventy-eig^t  acres  in  the  township  of  Oxton  (which  are 
the  lands  sought  to  be  recovered  in  this  action)  to  Joseph  Bobiosen 
Pirn,  for  ninety -nine  years,  if  three  persons  named  in  the  said  lease, 
or  either  of  them,  should  so  long  live,  at  the  yearly  rent  of  801^  the 
said  Pirn  covenanting  to  lay  out  1000^.  in  building  on  the  said  land 
within  five  years. 

15.  One  of  the  three  persons  named  in  the  last-mentioned  lease,  upon 
whose  deaths  the  same  is  determinable,  is  still  living. 

16.  On  the  9th  of  November,  1852,  the  said  John  Earl  of  Shrews- 
bury died  without  leaving  any  male  issue,  and  thereupon  Bertram 
Arthur,  the  seventeenth  and  last  Earl  of  Shrewsbury,  succeeded  to  the 
title  and  estates  annexed  to  it.  He  died  a  bachelor  on  the  10th  of 
August,  1856,  and  thereupon  the  issue  nuile  of  George  Talbot,  on 
whom  the  estates  were  by  the  settlement  of  the  Duke  of  Shrewsbury 
and  by  the  said  act  of  1720  settled  in  tail  male,  became  extinct;  and 
thereupon  (upon  failure  and  in  default  of  issue  male  of  the  said  Gilbert 
Earl  of  Shrewsbury,  of  the  said  George  Talbot,  and  of  the  said  John 
Talbot,  in  the  said  Shrewsbury  Estate  Act,  1720,  named)  the  present 
Earl  of  Shrewsbury  became  and  now  is  the  person,  being  issue  male 
of  the  body  of  the  said  John,  first  Eiu-l  of  Shrewsbury,  to  whom  the 
said  title,  honour,  and  dignity  of  Earl  of  Shrewsbury  did,  after  the 
decease  as  aforesaid  of  the  said  Gilbert  Earl  of  Shrewsbury,  George 
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QUbot^  and  John  Talbot,  without  iasae  *i!iale  of  their  respec-  r«gi  4 
tive  bodies,  by  virtue  of  the  said  letters-patent  of  creation  of  ^ 
the  said  earldom,  desoend  and  come. 

17.  Copies  of  the  said  Shrewsbury  Estate  Acts  1720  and  1808, 
Tespeotively,  and  copies  of  the  leases  of  the  2d  of  November,  1880, 
ana  of  the  2d  of  Feoraarj,  1888,  respectively,  accompanied  and  were 
to  be  taken  as  part  of  this  case. 

The  question  for  the  opinion  of  the  coart  was, — whether  John  Earl 
of  Shrewsbury  had  power  to  demise  by  the  said  indenture  of  lease  of 
the  2d  of  February,  1838,  the  lands  by  the  Shrewsbury  Estate  Act, 
1803,  vested  in  the  trustees  for  sale,  so  as  to  bind  the  plaintiffs. 

If  the  court  should  be  of  opinion  in  the  negative,  the  plaintifiGs,  or 
aach  one  of  them  as  the  court  should  direct,  were  or  was  to  have  judg- 
ment to  recover  the  lands  described  in  the  writ,  with  costs.  If  the 
ooort  should  be  of  opinion  in  the  affirmative,  the  defendants  were  to 
have  judgment  in  the  said  action,  with  costs. 

Jfanisiy,  Q.  G.  (with  whom  was  Hannen),  for  th^  plaintifib.(a)-^The 
question  to  be  determined  in  this  *case,  is,  whether  John  the  r^oi  5 
tnen  Earl  of  Shrewsbury  had  in  February,  1888,  power,  by  ^ 
virtue  of  the  10th  section  of  the  Shrewsbury  Estate  Act  of  1720  (6 
O.  1,  c.  29),  to  grant  a  lease  of  lands  which  were  vested  in  trustees  to 
sell  by  an  act  of  1808,  48  G.  8,  c.  40.  The  state  of  the  title  to  the 
Shrewsbury  estates  at  the  time  of  the  passing  of  the  act  of  1720  is 
fully  recited  in  the  preamble  to  the  first  section.  There  had  been  a 
settlement  by  the  Duke  of  Shrewsbury  by  indentures  of  the  80th  and 
Slst  of  October,  1700,  and  a  will  of  the  Duke  of  the  19th  of  Julv, 
1712 :  then  the  lands  came  to  Gilbert  Earl  of  Shrewsbury,  who  made 
a  aettlement  on  the  marriage  of  his  younger  brother,  George  Talbot, 
dated  the  8d  and  4th  of  March,  1718,  which  last-mentioned  settlement 
was  ratified  and  confirmed  by  the  act  of  1720.  All  that  is  now  mate- 
rial to  be  stated,  is,  that,  undfer  that  settlement  and  act  of  parliament, 
George  Talbot  took  an  estate  for  life,  with  remainder  to  the  heirs  male 
of  bis  body  in  tail.  The  2d  section  of  the  act  limited  the  estates 
(subject  to  an  exception  and  to  oertain  charges)  to  Gilbert  Earl  of 
Shrewsbury  for  life,  remainder  to  his  first  and  other  sons,  remainder 
to  the  issue  of  the  first  earl  to  whom  the  earldom  should  descend. 
The  4th  section  contains  a  power  for  George  Talbot  to  charge  the 
lands  (except  those  in  the  county  of  Oxford)  to  raise  portions  for 
daughters.  The  6th  and  7th  sections  gave  further  powers  of  charg- 
ing. The  8th  section  gave  rise  to  the  great  contest  between  the  pre- 
sent Earl  of  Shrewsbury  and  the  executors  of  Bertram  Arthur  the 
seventeenth  earl,  reported  6  C.  B.  N.  S.  1  (E.  C.  L.  B.  vol.  95).    The 

(a)  The  p4>faiti  marked  for  argoment  on  the  part  of  the  plainliA  were  ai  foUowa  s — 

'*  "L  Thai  neither  of  the  aoti  mentioned  in  the  «aae  eonlbrred  a  power  to  SMke  the  leaae  la 
qneation : 

*'  3.  That,  1>7  the  ao%  of  1803,  the  landi  thereby  reited  in  trvf  teei  for  tale  were  entirel  j  takea 
4Mt  of  lettlement^  and  the  preriontly  exif ting  power  to  leaae  them  wae  pnt  an  end  to ; 

**  8.  That  the  eontinnanee  of  the  prerionily  ezlftinf  power  to  leaie  the  landi  reited  in  liattoai 
ler  Bale  wonld  be  inoona iitent  with  the  tniat  for  aale : 

'<4.  That  the  1ft  aection  of  the  act  of  1803  ^7  implication  deelarea  that  the  only  leaaec  whieh 
were  to  be  ralid  were  fa<.1i  aa  had  been  made  b^on  the  paaiing  of  that  aot>  and  therefore  that 
«ny  V*9e  inbieqiiently  made  fhoald  be  Toid : 

**&.  That  there  wae  not»  after  the  paaeing  of  the  aet  of  1803,  any  power  to  leaae  any  of  the 
fanda  which  by  it  ware  yeated  in  traa teee  for  aalat" 
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9tli  section  gave  the  successive  tenants  for  life  a  power  of  jointaring. 
*6r61   '^^^  ^^^  ^^^^  section,  which  Ogives  rise  to  the  present  contest, 

-I  is  as  follows : — '*  Provided  always,  and  be  it  further  enacted 
and  declared,  that  it  shall  and  may  be  lawful  to  and  for  the  first  and 
airand  every  other  son  and  sons  of  the  body  of  the  said  Oeorge  Tal- 
bot, son  of  the  said  Gilbert  Talbot,  lawfully  to  be  begotten,  and  the 
several  and  respective  heirs  male  of  the  body  or  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  and  to  and  for  the  first  and 
all  and  every  other  son  and  sons  of  the  body  of  the  said  John  Talbot  of 
Longford  lawfully  to  be  begotten,  and  the  several  and  respective  heirs 
male  of  the  body  or  bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing,  and  also  to  and  for  all  and  every  other  person  and  persons  to 
whom  the  said  manors,  lands,  tenements,  hereditaments,  and  premises 
are  limited  by  this  present  act  of  parliament,  successively,  as  aforesaid, 
by  any  deed  or  deeds,  writing  or  writings,  by  them  respectively  to  be 
signed  in  the  presence  of  two  or  more  credible  witnesses,  to  demise 
or  lease  all  or  any  part  or  parts  of  the  said  manors,  lands,  tenements, 
hereditaments,  and  premises  whereof  the  person  making  such  lease 
shall  be  actually  possessed,  except  the  capital  messuage,  outhouses, 
gardens,  and  park  of  Heathropp,  in  the  county  of  Oxon,  to  any  per- 
son or  persons,  in  possession,  and  not  in  reversion,  for  the  term  of 
three  lives  or  twenty-one  years,  or  for  any  number  of  years  determin- 
able upon  the  death  or  determination  of  three  lives,  so  as  upon  all  and 
every  such  lease  and  leases  there  be  reserved  and  made  payable  yearly 
during  the  continuance  thereof  the  usual  and  accustomed  yearly  rents, 
boones,  and  services  for  the  same,  and  so  as  in  every  such  lease  there 
be  contained  a  condition  of  re-entry  for  non-payment  of  the  said  rent 
and  rents  thereby  to  be  reserved,  and  so  as  the  lessee  and  lessees  to 
whom  such  lease  and  leases  shall  be  made  do  seal  and  execute  coua- 
*6171  ^^P^^  ^^  ^^^^  lease  *and  leases."    It  was  under  that  section 

^  that  John  Earl  of  Shrewsbury,  one  of  the  heirs  male  of  George 
Talbot,  professed  to  grant  the  lease  in  question.  If  he  had  power  so 
to  do,  it  is  conceded  that  the  lease  is  in  all  other  respects  in  conformity 
with  the  act.  But,  in  the  year  1808,  an  act  was  passed  (43  G.  8,  c. 
40),  by  virtue  of  which  the  plaintiffs  contend  that  the  whole  township 
of  Oxton,  including  the  78  acres  demised  by  the  lease  in  question, 
was  amongst  other  lands  taken  out  of  settlement,  and  vested  in  trus- 
tees, freed  from  the  uses,  trusts,  and  powers,  whether  of  jointuring, 
charging,  or  leasing,  contaiued  in  the  act  of  1720,  and  from  all  the 
limitations  contained  in  the  former  settlements,  in  trust  to  sell,  and  to 
re-invest  the  purchase-money  in  other  lands  to  be  settled  to  the  same 
uses,  &c.  This  act  of  1808  recites  the  ancient  settlements  and  the 
act  of  6  G.  1,  c.  29:  it  then  recites,  that  *' whereas  the  Bight  Hon. 
Charles  now  Earl  of  Shrewsbury  is  the  heir  male  of  the  body  of  the 
said  George  Talbot,  deceased,  on  the  body  of  the  said  Mary,  bis  wife, 
his  late  grandfather  and  grandmother,  and  is  entitled  to  an  estate  in 
tail-male  in  possession  of  the  said  settled  manors  and  estates,  subject 
to  the  restriction  imposed  by  the  said  recited  act :  and  whereas  tbe 
said  Charles  Earl  of  Shrewsbury  hath  not  any  issue  of  his  body,  and, 
on  his  decease  without  issue  male,  the  honor,  title,  and  dignity  of 
Earl  of  Shrewsbury,  and  the  said  manors,  lands,  tenements,  and  here- 
ditaments, will,  unaer  the  limitations  in  the  said  indenture  of  settle- 
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meat  cf  the  4th  of  March,  1718,  and  the  said  act  of  parliament^ 
descend  and  accrue  to  the  Hon.  John  Joseph  Talbot,  his  brother,  and 
his  issue  male:  and  whereas  certain  parts  of  the  estates  settled  and 
limited  by  the  said  settlement  of  the  4th  of  March;  1718,  and  the 
said  act  of  parliament,  consist  of  undivided  parts  or  shares,  and  others 
are  dispersed  in  many  parcels,  and  lie  in  a  ^number  of  parishes  r«gi  o 
and  places  very  distant  from  each  other,  in  the  several  counties  ^ 
of  Salop,  Chester,  Berks,  Wilts,  and  Oxford,  and  are  remote  and'  at 
a  great  distance  from  the  principal  estates  of  the  said  Charles  Earl 
of  Shrewsbury  situate  in  the  counties  of  Oxford,  Worcester,  Staflford, . 
and  Chester,  and  from  the  family  seat  of  Heathropp,  which  is  situated 
in  the  parish  of  Heathropp,  in  the  said  county  of  Oxford,  and  the 
management  and  receipt  of  the  rents  of  the  remote  parts  of  the  said 
estates  is,  bv  reason  of  such  their  situation,  attended  with  additional 
expense  and  much  inconvenience;  and,  as  most  parts  of  the  said 
estates  in  the  said  counties  of  Salop,  Chester,  Berks,  Wilts,  and 
Oxford  would  sell  to  great  advantage,  it  therefore  would  be  greatly 
for  the  benefit  of  the  said  earl  and  those  entitled  in  remainder  after 
him  under  the  limitations  in  the  said  settlement  and  act  of  parlia- 
ment, if  all  the  said  estates  situated  in  the  said  counties  of  Salop, 
Chester,  Berks,  and  Wilts,  and  certain  detached  parts  of  the  said 
estates  in  the  said  county  of  Oxford,  were  sold:  and  whereas  it  is 
desirable  to  purchase  and  acquire  other  estates  in  the  said  counties 
of  Oxford,  Worcester;  Stafford,  and  Chester,  which  lie  more  conveni- 
ent and  advantageous  to  be  enjoyed  with  the  bulk  of  the  said  earl's 
estates  in  those  counties,  and  the  said  Earl  of  Shrewsbury  and  the 
said  John  Joseph  Talbot  are  well  satisfied  that  it  would  be  greatly  for 
the  benefit  and  advantage  of  themselves  and  such  other  persons  as 
may  become  entitled  to  the  bulk  of  the  said  settled  estates  by  virtue 
of  the  limitations  contained  in  the  said  settlement  and  act  of  parlia- 
ment, that  power  should  be  given  to  sell  the  said  estates  in  the  said 
counties  of  Salop,  Chester,  Berks,  Wilts,   and  Oxford,  and  to  lay 
out  the  moneys  arising  by  the  sale  thereof  in  the  purchase  of 
other  estates  lying  within  the  said  counties  of  Oxford,  Worcester, 
Stafford,  and  Chester,  or  some  of  them,  to  be  settled  as  nearly   r«/»i  a 
as  may  be  to  the  same  uses  as  by  the  said  settlement  and  act  '- 
of  parliament  are  directed  and  limited  of  and  concerning  the  said 
estates  thereby  settled :  but,  although  such  sale  and  disposition  will 
be  for  the  benefit  and  advantage  of  the  said  Charles  Earl  of  Shrews- 
bury, John  Joseph  Talbot,  and  their  issue  male,  and  the  several  other 
persons  in  remainder,  yet  the  said  earl  is,  by  reason  of  the  restrictive 
clause  (s.  8)  contained  in  the  said  act  of  parliament,  although  tenant- 
in-tail  in  possession  of  the  said  estates,  deprived  of  the  powers  by  laW^ 
incident  to  an  estate- tail,  and  the  salutary  purposes  before  mentioned 
cannot  be  effected  without  the  aid  and  authority  of  parliament.''   The 
section  then  proceeds  to  vest  the  estates  mentioned  in  the  schedule  to 
the  act,  in  trustees  for  ever,  '*  freed,  released,  and  discharged,  and  abso- 
lutely acquitted,  exempted,  and  exonerated  of  and  from  all  and  every 
the  uses,  trusts,  estates,  entails,  remainders,  charges,  powers,  provisoes, 
limitations,  and  agreements  in  and  by  the  said  hereinbefore-recited 
indentures  of  settlement  of  the  80th  and  81st  of  October,  1700,  the 
aaid  will  of  the  said  Charles  Duke  of  Shrewsbury,  the  said  indenture3 
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of  the  Sd  and  4th  lof  March,  1718,  and  the  said  recited  act  of  parlia- 
jnent  reapectively  created,  limited,  provided,  and  declared  <£  or  con- 
cerning the  same  manors,  lordships,  messoages,  lands,  tenemirait^ 
liereditaments,  and  premises,  and  undivided  parts  and  shares  of  manors 
or  lordships,  messuages,  lands,  tenements,  hereditaments,  and  premises 
respectively,  or  any  of  them,  except  only  such  leases  as  have  been 
lieretofbre  made  or  granted  of  the  same  respectively,  in  pursuance  «f 
the  powers  contained  in  the  said  settlements  and  act  of  parliament,** 
in  trust  for  sale;  and,  on  payment  of  the  purchase-money,  to  convey 
and  assure  the  same  manors,  lands,  &a,  unto  and  to  the  use  of  the 
^6201  *P^^^^^^^^  "freed  and  discharged,  and  acquitted,  exempted, 

^  and  exonerated  as  aforesaid."  The  7th  section  contains  a  deda- 
ration,  which  was  perhaps  unnecessary,  *^  that,  in  the  meantime  and 
until  the  said  manors,  messuages,  farms,  lands,  tenements,  heredita* 
menta  and  premises  therebv  directed  to  be  sold,  should  be  sold  in 
pursuance  of  the  trusts  aroresaid,  the  same  premises  respectively 
should  be  held,  possessed,  and  enj^ed,  and  the  rents,  issues,  and 
profits  thereof  should  be  had,  received,  and  taken  by  and  be  applied 
to  and  for  the  benefit  of  such  person  and  persons  as  would  have  been 
entitled  thereto,  and  ought  to  have  held,  possessed,  or  enjoyed  and 
received  the  same  respectively,  in  case  that  act  had  not  been  mada" 
That  was  the  state  of  things  in  the  year  1803 :  and  it  is  aubmitted 
that  it  was  not  competent  to  the  then  Earl  of  Shrewabury,  or  to  John 
Earl  of  Shrewsbury  in  1888  (of  the  lands  in  Oxton  none  having  then 
been  sold),  to  execute  the  power  of  leasing  contained  in  the  act  of 
1720,  seeing  that  the  lands  had  become  vested  in  trustees^  freed, 
exempted,  and  discharged  from  all  the  uses,  limitations,  powen,  &c, 
to  which  they  were  suQect  under  that  act.  Suppose  the  present  earl, 
being  the  person  now  entitled  to  the  rents  and  profits  of  those  lands 
under  the  settlement  and  act  of  1720,  were  to  call  upon  the  aurvivipg 
trustee  to  perform  the  trust  imposed  by  that  act,  ana  a  purchaser  were 
to  object  that  the  land  was  charged  with  the  lease  of  18S8, — 
would  not  the  short  answer  be,  that  the  power  of  leasing  under  the 
act  of  1720  no  longer  existed,  and  that  the  lease  so  granted  was  there- 
fore void  ?  As  well  might  it  be  contended  that  the  lands  taken  out 
of  settlement  by  the  act  of  1720- might  be  charged  with  jointures  or 
portions  for  younger  children,  as  to  say  that  they  may  be  leased. 
The  case  is,  in  truth,  too  plain  for  argument. 
Mo-^i       *^^^  Hugh  Cairns  (with  whom  was  Kcw\  for  the  defend- 

■'  ants,  (a) — The  lease  in  question  was  a  vaUd  exercise  of  the 

(a)  The  poiati  maitEad  for  Ar^ment  on  tlie  pftrt  of  tbe  defendants  were  ni  fonowi : — 
**  That  Joba  Earl  of  Shrewibarj  had  power  to  demiie  bj  the  indentore  of  leaie  of  the  Sd  of 
Fabniary,  18.33,  the  landf  therein  oomprised,  so  as  to  bind  the  plaintiffs,  beoante  tbe  power  of 
leasing  sach  lands  which  was  conferred  upon  him  ^7  the  Shrewsbury  Estate  Ac^  1720,  was  aat 
affected  by  the  Shrewsbury  Estate  Act,  1803,  as  to  lands  which  at  the  time  of  the  exercise  of 
Bttoh  power  had  not  been  sold  under  the  trust  for  sale  contained  in  such  last-mentioned  act; 
and  that  therefore  the  said  lease  is  valid  for  all  tbe  term  and  interest  thereby  demised :  Or 
that,  at  any  rate,  the  said  lease  Is  ralid  natil  the  land  therein  comprised  ahaU  be  sold  -and  eoa- 
Tcyed  to  a  purchaser  under  the  said  last-mentioned  trust  /or  sale :  Or  thal»  if  tbe  said  pewtr 
of  leasing  conferred  by  the  said  act  of  1728  would  otherwise  hare  been  affected  by  the  provi- 
f  ions  of  the  said  act  of  1802,  such  power  wae  r^imited  or  recreated  for  ail  purposes  by  the  7& 
•eotion  of  such  JasUmentioned  act  as  to  all  lands  not  aotnaUy  sold  under  the  aforesaid  trust 
for  sale  at  the  time  of  ezeroising  sudh  power :  Or  that  at  least  such  powur  was  therein  reSn- 
Itad  or  raoseated#  so  as  to  enable  leases  to  be  made  thereoadar  whiob  would  be  ralld  aad 
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power  contained  in  the  act  of  1720.    It  is  conceded  that  the  township 
of  Oxton  was  included  in  that  act,  that  the  act  gave  power  to  the  sac* 
oessive  tenants  in  tail  to  grant  leases,  and  that  the  lease  granted  by 
John  Earl  of  Shrewsbury  on  the  2d  of  February,  1888,  was  a  good 
oom}>liance  with  that  power,  supposing  it  to  remain  unaffected  by  the 
provisions  of  the  act  of  1808.    The  last-mentioned  act  having  autluo- 
nzed  the  trustees  to  sell  the  land,  the  court  is  asked  to  hold  that  all 
the  machinery  of  the  former  act  for  the  management  of  the  Shre^Nrs- 
bury  estate  is  thereby  destroyed  and  put  an  end  to ;  and  *that  r^goo 
without  the  slightest  necessity.    It  appears  by  the  schedule  '- 
annexed  to  the  act  of  1808,  that  the  quantity  of  land  thereby  autho- 
rized to  be  sold  was  very  considerable,  amounting  to  nearly  80002.  a 
year  in  value :  and  the  whole  or  nearly  the  whole  of  it  remains  unsold 
to  the  present  time.    By  that  act  the  scheduled  lands  are  vested  in 
the  trustees,  Wright  and  Conolly  (now  represented  by  Lord  Dynevor), 
for  ever,  freed  and  discharged  from  the  uses,  limitations,  powers,  &c., 
in  the  settlement  and  act  of  1720,  in  the  manner  already  mentioned. 
It  may  be  conceded  that  the  effect  of  these  words,  is,  to  vest  the  iee- 
simple  in  the  lands  in  the  trustees.    But  s.  7  shows,  that^  until  the  trust 
has  been  carried  into  execution  by  a  sale,  there  is  to  be  no  disturb- 
ance of  the  possession  or  beneficial  enjoyment  of  the  landfi^ — ^in  the 
meantime  and  until  the  lands,  &c.,  shall  be  sold  in  pursuance  ^of  the 
trusts  aforesaid,  the  same  premises  respectively  ''shall'  be  held,  pos- 
sessed, and  enjoyed,  and  the  rents,  issues,  and  profits  thereof  shall  be 
had,  received,  and  taken  by  and  be  applied  to  and  for  the  benefi.t  of 
such  person  and  persons  as  would  have  been  entitled  thereto,  and 
ought  to  have  held,  possessed,  or  enjoyed  and  received  the  same 
respectively,  in  case  this  act  had  not  been  made."    Until  sale,  there 
is  to  be  no  disturbance  of  the  tenant  in  tail  for  the  time  being  in  the  pos- 
session or  beneficial  enioyment  of  the  lands, — ^there  is  to  be  the  same 
character,  measure,  and  mode  of  enjoyment,  and  the  same  identity  of 
person  enjoying,  as  there  was  before  the  act  passed.    The  argument 
on  the  part  of  the  defendants  seems  to  assume  that  John  Earl  of 
Shrewsbury  had  no  estate  at  all  in  the  lands  in  (question,  but  was  a 
sort  of  tenant  at  will  to  the  trustees.    It  is  submitted,  however,  that 
he  was  equitable  tenant  in  tail :  he  was  in  as  of  his  old  estate,  subject 
only  to  be  defeated  in  the  event  of  a  sale  of  the  land  by  the  r^a^g 
trustees  in  pursuance  of  the  trusts  created  by  the  act  of  par-  ^ 
liament    Suppose  a  question  of  waste  to  arise :  suppose  John  Earl  of 
Shrewsbury  nad,  whilst  the  lands  remained  unsold,  claimed  as  tenant 
in  tail  to  cut  down  timber,  and  the  trustees  interposed  to  prevent  it, 
alleging  that  the  fee-simple  was  vested  in  them, — might  not  the  earl 
say,  "  The  statute  provides,  that  I  am  to  hold,  possess,  and  enjoy  the 
rents,  issues,  and  profits  of  the  lands  as  I  might  have  done  if  it  had 
not  passed  ?"    A  court  of  equity  would  unquestionably  hold  that 
there  was  nothing  to  interfere  with  the  exercise  of  his  right.    The 
whole  scope  and  object  of  the  act  was,  not  to  qualify  or  lessen  the  enjoy* 
ment  of  the  lands  by  the  tenant  in  tail,  but  merely  to  provide  means 
for  giving  a  good  title  to  a  purchaser  of  the  lands  directed  to  be  sold. 
The  tenant  in  tail  would  in  the  meantime  have  an  equitable  estate  tail, 

Vindisg  niitU  the  lands  theraih  oompriMd  f hould  be  jold  and  oonTey«d  under  the  laid  tniat  for 
tela  contained  in  the  laid  last-mentioned  aek" 
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with  all  the  rights  incident  to  such  an  estate ;  one  of  which  is  the 
power  of  leasing,  without  which  there  (Jould  be  no  complete  enjoy- 
ment of  it.    Such  a  power  is  of  the  very  essence  of  a  settled  estate. 
The  argument  on  the  part  of  the  plaintiff  must  go  this  length,  that, 
since  the  passing  of  the  act  of  180S,  there  could  be  no  power  to  lease 
any  of  these  lands,  even  from  year  to  year.     The  trustees  have  no 
power  to  lease:  they  have  merely  a  trust  to  sell,  and  make  a  title  to  a 
purchaser.    Lord  Mansfield  thus  speaks  of  the  power  of  leasing,  in  a 
very  elaborate  judgment  in  Taylor  v.  Horde,  1  Burr.  120, — **  Of  all 
kinds  of  powers,  the  most  frequent  is  that '  to  make  leases.'    For  the 
encouragement  of  farmers  to  occupy,  stock,  and  improve  the  land,  it 
is  necessary  that  they  should  have  some  permanent  interest.     Unless 
the  owner  of  the  estate  for  life  was  enabled  to  make  a  permanent  lease, 
he  could  not  enjoy  to  the  best  advantage  during  his  own  time :  and 
they  who  come  after  must  suffer  by  the  land  being  untenanted, 
*6241   *^^*  ^^  repair,  and  in  a  bad  condition.    The  plan  of  this  power 
■*   is  for  the  mutual  advantage  of  possessor  ana  successor.     The 
execution  thereof  is  checked  with  many  conditions,  to  guard  the  suc- 
cessor that  the  annual  revenues  shall  not  be  diminished,  nor  those  in 
succession  or  remainder  at  all  prejudiced  in  point  of  remedy  or  other 
circumstance  of  full  and  ample  enjoyment."     [Erlb,  C.  J. — What  was 
Lord  Mansfield  speaking  of  there?     Was  the  question  whether  there 
was  a  leasing-power  in  the  instrument  before  him,  or  was  he  dealing 
with  the  construction  of  the  power  ?]     The  question  was,  whether  the 
power  in  that  case  had  been  properly  pursued.     His  Lordship's  gene- 
ral observations  tended  to  show  that  the  existence  of  a  leasing-power 
was  essential  to  the  beneficial  enjoyment  of  the  estate, — essential  as 
well  with  regard  to  the  interest  of  the  tenant  for  life  or  in  tail,  as  to 
that  of  the  remainder-man.    The  observations  of  the  yice-Chancellor 
of  England,  in  Skeeles  v,  Shearley,  8  Simons  153,  are  pretty  much 
to  the  same  effect.     "As  it  is  impossible,"  he  says,  "that  a  settled 
estate  can  be  enjoyed  except  by  means  of  the  exercise  of  a  power  to 
lease,  the  courts  never  allow  leases  granted  by  the  tenant  for  life 
tinder  his  power  to  be  defeated  by  the  exercise  of  a  power  in  the 
trustees  to  appoint  new  uses  with  the  concurrence   of  the  tenant 
for  life."      The  teason  assigned   by  Sir  L.  Shadwell  is  this,  that 
the  power  to  lease  is  not,  like  any  other  power,  one  which  the 
tenant  for  life  is  to  exercise  according  to  his  will  or  caprice,  but 
is  a  power  which  is  essential  to  the  enjoyment  of  the  estate,  to 
make  it  productive,  and  which  becomes  a  part  of  the  estate  itself; 
and  therefore  it  is  favoured  in  a  way  in  which  no  other  power 
is   favoured.      [Montague   Smith,  J. — Your    argument   is,    that, 
under  the  7th  section  of  the  act  of  1803,  the  earls  are  equitable 
tenants  for  life,  and  that  they  have  still  the  power  of  leasing  created 
*6251  *^^  ^^®  ^^^^  section  of  the  act  of  1720  ?]     That  they  are 
^  equitable  tenants  in  tail.    In  Sugden  on  Powers,  8th  edit  p. 
^  712,  the  learned  author  says :  *'  Lord  Mansfield  truly  observed  that 
of  all  kinds  of  powers  the  most  frequent  is  that '  to  make  leases.'   For 
the  encouragement  of  farmers  to  occupy,  stock,  and  improve  the  land, 
it  is  necessary  they  should  have  some  permanent  interest.   Unless  the 
owner  of  the  estate  for  life  was  enabled  to  make  a  permanent  lease, 
he  could  not  enjoy  to  the  best  advantage  during  his  own  time ;  and 
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tbey  who  come  after  must  suffer  by  the  laud  being  anteuanted,  out  of 
repair,  and  in  bad  condition."  Then,  after  referring  to  several  autho- 
rities, he  says:  "The  books  abound  with  authorities  in  favour  of  the 
liberal  construction  of  the  power."  The  observations  of  Lord  Redes- 
dale  in  the  well-known  case  of  Shannon  v,  Bradstreet,  1  Sch.  &  Lefr. 
61,  afford  a  complete  answer  to  a  suggestion  which  has  been  made 
that  the  exercise  by  the  tenant  for  life  or  in  tail  of  the  power  of  leas- 
ing under  this  7th  section  would  impede  the  performance  of  the  trust 
for  sale.  "  It  is  objected/'  says  his  Lordship,  ''  that  a  leasing-power 
differs  from  all  these  cases  of  powers," — that  is,  powers  of  charging 
for  portions  for  younger  children,  or  of  jointuring, — "  and  the  differ- 
ence is  said  to  consist  in  this,  that,  in  the  other  cases,  the  remainder- 
man has  no  interest  in  the  mode  in  which  the  power  is  executed,  that 
he  claims  nothing  under  it:  but  that,  under  the  leasing-power,  he 
claims  the  rent  reserved.  Now,  on  what  ground  can  it  be  contended 
that  that  which  is  a  mere  charge  upon  a  remainder-man  is  to  receive 
a  more  liberal  construction  than  what  is  not  a  mere  charge  upon  him, 
but  may  be  much  for  his  benefit?  In  the  case  of  powers  to  make 
leases  at  the  best  rent  that  can  be  obtained,  it  is  evident  that  the 
author  of  the  power  looks  to  the  benefit  of  the  estate,  and  that  r^aaa 
Hhe  power  is  given  for  the  benefit  both  of  the  tenant  for  life  '- 
and  of  all  persons  claiming  after  him ;  for,  where  the  tenant  for  life 
can  give  no  permanent  interest,  and  his  tenant  is  liable  every  day  to 
be  turned  out  of  possession  by  the  accident  of  his  death,  it  is  hard  to 
procure  substantial  tenants ;  and  therefore  it  is  beneficial  to  all  parties 
that  the  tenant  for  life  should  have  a  power  to  grant  such  leases.  It 
is  evident  that  the  occupying  tenant  can  afford  to  give  a  better  rent 
under  such  circumstances,  than  if  he  were  only  to  have  a  precarious 
tenure-  We  see  from  the  lettings  for  three  years  in  this  court,  and 
under,  custodiams  in  the  Court  of  Exchequer,  how  disadvantageous 
short  and  precarious  lettings  are.  But,  if  the  letting  be  for  twenty- 
one  or  thirty-one  years,  the  tenant  does  not  consider  the  amount  of 
the  profits  for  the  first  years  so  much  as  the  profit  during  the  term ; 
and  can  afford  to  be  out  of  pocket  by  expenditure  for  the  first  years, 
because  in  the  subsequent  years  he  will  make  it  up  by  the  improve- 
ments the  estate  receives  in  consequence  of  his  expenditure.  This, 
therefore,  is  a  power  which  is  calculated  for  the  benefit  of  the  estcUe, 
Other  powers,  generally  speaking,  such  as  jointuring  powers  and 
powers  to  make  provisions  for  younger  children,  are  calculated  for 
the  benefit  of  the  family:  they  may  be  indirectly  beneficial  to.  the 
remainder-man  in  some  respects ;  but  they  are  no  direct  benefit  to 
him ;  nor  can  I  conceive  why  these  powers  should  be  construed  more 
liberally  than  powers  to  make  leases,  except  where  it  is  evident  that 
such  power  is  abused :  and,  in  case  of  letting  leases,  the  power  is 
certainly  more  liable  to  be  abused  than  in  making  provisions  for  wife 
or  children:  in  these  latter  cases,  the  sum  to  be  raised  is  generally 
limited,  and  cannot  be  exceeded ;  but  a  power  of  leasing  is  to  a  certain 
extent  a  power  of  charging ;  if  a  fine  is  taken,  it  is  unquestionably  so ;  ^ 
*and,  even  where  no  fine  can  be  taken,  it  is  to  a  certain  degree  rwaw 
a  charge  and  for  the  benefit  of  tenant  for  life  as  well  as  the  '- 
remainder-man,  for,  tenant  for  life  will  get  a  better  rent  than  if  he  h&d 
no  such  power."    It  is  obvious,  therefore,  that  the  exercise  of  this 
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power  of  leasing  is  fi>r  the  benefit  of  the  remainder-man :  it  is  benefi- 
cial to  the  estate,  and  oan  in  no  degree  interfere  with  the  due  exercise 
of  the  trust  for  sale.  The  intention  of  the  7th  section  was,  that  the 
earl  for  the  time  being  should  possess  the  estate  as  before  until  sale,— 
as  tenant  in  tail  in  point  of  interest;  and  that  the  mode  of  managing 
and  conducting  the  estate  should  continue  the  same:  the  only  differ- 
ence being,  that  his  estate  would  be  equitable  instead  of  legal.  [Ebli, 
C.  J. — ^Your  argument  would  have  been  more  cogent  if  the  7th  sec- 
tion had  said  that  the  person  for  the  time  being  entitled  should  enjoy 
the  same  '*  estate"  as  before.]  It  was  intended  to  preserve  to  him  an 
equitable  interests  measured  and  defined  by  what  his  estate  was  bdbre, 
but  not  to  interfere  with  the  legal  estate  vested  in  the  trustees.  No 
formal  words  are  I'equired  to  create  a  power.  In  Sugden  on  Powers, 
p.  102,  it  is  said :  "  To  the  valid  creation  of  powers  there  should  be, 
first,  sufficient  words  to  denote  the  intention ;  secondly,  an  apt  instm- 
ment;  and,  thirdly,  a  proper  object.  Tirst,  then,  no  precise  form  of 
words  is  necessary.  Powers  are  mere  declarations  of  trust,  and  there- 
fore any  words,  however  informal,  which  clearly  indicate  an  intention  to 
give  or  reserve  a  power,  are  sufficient  for  the  purpose.  In  favour  of 
the  intention,  the  same  rule  prevails  as  to  common-law  authorities 
created  either  by  deed  or  wilL"  It  is  now  perfectly  well  settled  that 
it  is  not  inconsistent  with  the  fee-simple  being  in  trustees,  that  tlie 
power  of  tenant  for  life  to  lease  should  enable  him  to  give  to  the  lessee 

*6281  *^^^Sp^l^totoi^^h®to^°^*  This  is  well  stated  by  Lord  Tenterden 
-*  in  delivering  the  opinion  of  the  judges  in  the  House  of  Lords,  in 
a  case  of  Long  v.  Bankin,  which  is  set  out  in  the  Appendix  to  Su^en, 
p.  895.  *'  It  is  not  essential,"  says  that  learned  judge,  "  to  the  vabditj 
of  a  leasing  power,  or  of  a  lease  granted  in  virtue  of  such  a  power, 
that  the  lessor  should  have  any  interest  whatever  in  the  land  demised; 
such  powers  are  not  unfrequently  given  to  persons  to  whom  no  estate 
in  the  land  is  given.  They  are  often,  and  more  often,  given  to  persons 
to  whom,  as  in  the  present  instance,  a  life-estate  is  also  given.  On 
such  occasions  they  are  more  or  less  guarded,  according  to  the  discare- 
tion  of  the  settler,  with  provisoes  as  to  rent  and  other  matters  for  tbe 
benefit  of  the'  remainder-man,  and,  so  guarded,  they  are  considered 
beneficial  to  the  whole  inheritance,  and  to  all  who  may  successively 
become  entitled  to  portions  of  it,  as  providing  the  means  of  keeping 
the  land  continually  in  a  proper  state  of  cultivation.  A  leasing-power 
given  to  a  tenant  for  life  is  usually  spoken  of  in  our  books  as  a  pover 
appendant  to  the  estate  of  the  tenant  for  life ;  and  it  is  said  that  the 
estate  of  the  lessee  is  in  such  a  case  derived  out  of  the  estate  of  the 
tenant  for  life,  for  such  period  of  the  term  as  he  may  happen  to  live. 
It  would  probably  be  more  correct  to  say  that  it  operates  upon  that 
estr.te,  than  to  say  it  is  derived  out  of  it  even  during  that  period.  It  is 
not  necessary  to  say  in  the  present  case  that  a  leasing-power  may  not  by 
the  terms  m  which  it  is  given  be  inseparably  annexed  to  the 
estate  of  the  tenant  for  life,  so  as  to  become  void  and  in^P?* 
rativo  if  ha  parts  with  his  esttite  and  transfers  it  to  another.  This 
probably  may  be  so  by  the  terms  in  which  the  power  is  given, 
because  be  who  gives  it  may  give  it  with  what  qualifications  he 
*629il  *pleases :  but,  as  I  have  already  observed,  it  is  not  essential 
^  to  the  vididity  of  such  a  power  that  it  should  be  appurteoml* 
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or  annexed  to  anj  estate  in  tbe  land.  It  is  also  immaterial  to  tbe* 
remainder-man  whether  or  not  it  be  so  annexed :  his  secarity  depends- 
npon  the  conditions  and  qualifications  under  which  the  power  is  to^ 
be  executed,  and  not  upon  the  estate  or  interest  of  the  person  by  whom 
it  is  executed.  If  these  are  not  duly  observed,  the  lease  is  void  as- 
against  him ;  and,  if  they  are  duly  observed,  it  matters  not  to  him 
whether  the  estate  originally  given  to  his  predecessor  continued 
vested  in  that  predecessor  at  the  time  of  granting  the  lease,  or  had 
been  previously  transferred  to  another  person."  What  object  could 
those  who  procured  this  act  of  parliament  have  in  extinguishing  the 
leasing  power?  The  recitals  clearly  show  that  thej  had  no  such 
desire,  but  that  the  sole  object  of  the  act  was  to  fhcihtate  the  sale  of 
certain  outlying  parts  of  the  estate,  and  the  acquisition  of  other  lands 
which  might  he  more  convenienUy  held  with  the  main  part  of  the 
property.  Powers  of  jointuring  and  to  raise  money  for  younger 
children  are  powers  for  the  benefit  of  the  person  exercising  them,  or 
that  of  his  fiimily :  but  the  power  of  leasing  is  for  the  benefit  of  the 
estate,  and  in  no  way  affects  the  power  of  sale  or  exchange.  Lord 
St.  Leonards,  dealing  with  this  subject,  says, — Sugden  on  Powers 
489, — "  The  nature  of  the  powers,  in  most  instances,  sufficiently  points 
out  the  priority  to  which  the  estates  created  under  them  are  entitled. 
Thus^  a  power  of  sale  must  defeat  every  limitation  of  the  estate, 
whether  created  directly  by  the  deed  or  through  the  medium  of  a 
power,  except  estates  limited  to  persons  standing  in  the  same  situation 
as  the  purchaser;  for  example,  a  leasee,  for  the  very  object  of  a  power 
of  sale  is  to  enable  a  conveyance  to  a  purchaser  discharged  of  the 
uses  of  the  settlement,  and  it  is  immaterial  whether  *any  r^goA 
particular  use  was  really  contained  in  the  original  settlement,  ■- 
or  was  introduced  into  it  in  the  view  of  the  law  by  the  execution  of  a 
power  oontained  in  it.  The  same  principle  applies  to  a  lease.  As  to 
powers  executed  in  favour  of  the  family,  a  jointure,  whether  created 
before  or  after  a  provision  for  the  jointress's  younger  children,  ought 
to  take  precedence  of  it ;  but  they  must  both  give  wav  to  a  subse- 
quent execution  of  a  power  to  sell  and  exchange,  or  lease.  ^As  we 
have  seen,  the  jointure  and  portions  will  be  transferred  to  the  new 
estates  under  the  usual  powers  in  settlements,  and  the  leases  will' 
operate  for  their  benefit.  If  a  tenant  for  life  had  a  power  to  charge  a 
sum  general  ly,  and  also  powers  to  sell  and  exchange,  and  lease,  &c., 
it  is  said  that  the  use  or  estate  appointed  by  either  of  those  powers 
would  vest  in  the  appointee  in  possession,  and  no  subsequent  act  of 
the  tenant  for  life  could  defeat  his  own  previous  appointment  in  favour 
of  a  purchaser.  If  the  subsequent  could  defeat  tne  previous  appoint«> 
ment,  the  appointee  under  the  previous  appointment  would  not  take 
an  estate  in  possession  according  to  the  express  purport  of  the  appoint* 
ment.  But  this  cannot  be  considered  a  general  rule,  for  in  some  cases 
the  charge  appointed  mav  be  defeated  by  an  exercise  of  the  power  of 
sale,  and  transferred  to  the  estate  to  be  purchased  in  lieu  of  it.  In  a 
case  where^  under  a  will,  the  tenant  for  life  had  a  power  of  leasing, 
and  the  executors  had. a  power  to  sell  or  mortgage,  although  it  was 
held  that  an  exercise  of  the  latter  power  overreached  the  life-estate^ 
and  all  estates  created  by  way  of  interest  out  of  it ;  yet  it  was  assumed, 
both  at  the  Bar  and.by  the  Ben4dv  that  a  lease  granted  by  the  tenant 
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for  life  under  his  power,  before  the  exercise  of  the  power  by  the  exe- 
cutors, had  continuance  after  a  mortgage  ezecutea  under  she  latter 

*6811  P^^^^  *  ^^^  ^^  ^^  ^^^^  ^^^^  ^^®  mortgagee  took  the  ^immediate 
-'  reversion  expectant  upon  the  lease :''  Bringloe  v.  Goodson,  4 
N.  C.  726,  6  Scott  602.  That  case  affords  a  very  good  ilmstration. 
In  the  act  of  1720,  there  was  a  power  for  each  successive  tenant  in 
tail  to  jointure.  The  argument  on  the  part  of  the  plaintiffs  must  go 
the  length  of  contending  that  that  power  also  was  destroyed  as  to 
those  lands  by  the  act  of  1803,  and  was  not  I'estored  by  the  7th  section. 
It  is  unnecessary  for  the  purpose  of  the  defendants'  case  to  grapple 
with  that^  because  the  power  to  lease  stands  upon  much  higher  ground 
than  the  power  of  jointuring  or  any  other  power  connected  with  the 
mere  personal  interest  of  the  holder  of  the  estate.  If  it  be  said  that 
the  power  of  jointuring  still  exists,  it  can  only  be  on  the  ground  that 
it  is  restored  by  the  7th  section:  and,  if  the  power  of  jointuring  is 
restored,  why  not  also  the  power  of  leasing  7  By  the  act  of  1720, 
the  exercise  of  the  power  of  leasingas  attached  as  an  incident  to  the 
actual  possession  of  the  estate.  The  proper  mode  of  dealing  with  the 
7th  section  of  the  act  of  1803  is,  to  treat  it  as  forming  the  first  trust> — 
upon  trust,  until  the  manors,  &c.,  should  be  sold,  to  permit  and  suffer 
the  Earl  of  Shrewsbury  for  the  time  being  to  possess  and  enjoy  the 
estates  with  all  the  incidents  of  enjoyment  he  would  have  had  in  case 
that, act  had  not  been  made;  and  then  upon  trust  to  sell,  &c.  The 
possession  and  enjoyment  are  attributed  to  the  limitations  in  the  old 
settlement  and  in  the  act  of  1720.  By  s.  1,  a  purchaser  would  take 
free  from  the  power  of  leasing  for  the  future,  but  subject  to  any  lease 
which  might  have  already  been  granted.  Upon  the  whole,  therefore, 
it  is  submitted  that  the  leasing  power  was  not  destroyed  by  the  act 
of  1803,  but  that,  on  the  contrary,  it  was  necessary  to  the  enjoyment 
of  the  estate,  an  incident  to  the  possession  of  it,  and  it  was  properly 
exercised  upon  the  occasion  in  question. 

♦6321  *Mani8iy,  Q.  0.,  in  reply. — The  substance  of  the  argument 
^  on  the  part  of  the  defendants,  is,  that  the  7th  section  of  the  act 
of  1803  restores  to  the  Earl  of  Shrewsbury  for  the  time  being  the 
estate  he  had  before,  with  all  the  incidents  to  its  possession  and  enjoy- 
ment,— that  he  has  still,  in  equity,  an  estate  tail,  with  all  the  rights 
and  powers  he  had  before  the  passing  of  that  act,  including  the  power 
of  leasing.  [Erle,  C.  J. — The  possession  and  enjoyment  of  the  lands, 
not  the  estate.]  In  order  to  arrive  at  that  conclusion,  the  court  has 
been  invited  to  transpose  the  provision  in  s.  7,  and  read  it  as  the  first 
trust  imposed  upon  the  trustees  by  the  1st  section  of  the  act  The 
authorities  which  have  been  referred  to  are  not  controverted.  They 
all  resolve  themselves  into  this,  that,  when  you  find  in  a  settlement  a 
variety  of  powers  which  are  all  in  a  sense  concurrent,  you  must  look 
at  the  general  scope  of  the  instrument, — be  it  deed,  or  be  it  will,— in 
order  to  ascertain  the  order  in  which  they  are  to  take  eSbct.  It  is  in 
all  cases  a  question  of  intention:  and  here  it  is  submitted,  that  the 
language  used  in  the  act  leads  to  a  conclusion  precisely  opposed  to 
that  contended  for  by  the  defendants.  The  power  was,  to  lease,  not 
at  the  best  rent  that  could  be  obtained,  but  at  the  old  and  accustomed 
rents,  boons,  and  services,  so  as  to  enable  the  lessor  to  take  a  fine,  and 
lease  at  a  mere  nominal  rent.    [Bylss,  J. — ^And  of  an  estate  vested 
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in  trustees  to  be  Bold.J  Yes.  It  is  impossible  to  conceive  a  mode  of 
defeating  the  very  object  of  the  act  more  effectual  and  more  oertainr 
than  sach  form  of  leasing.  When  a  power  is  repealed,  it  is  always^ 
with  a  saving  of  all  that  had  been  done  under  it :  this  was  the  foun^ 
dation  of  the  decision  of  the  Exchequer  Chamber  in  The  Earl  of 
Shrewsbury  v.  Scott,  6  C.  B.  N.  S.  221  (E.  C.  L.  R.  vol.  95).  It  would 
he  contravening  the  very  intention  of  the  legislature,  to  read  the  7th 
section  of  the  act  of  "^1803  as  it  is  proposed  on  the  part  of  the  rtaoo 
defendants :  it  can  only  be  done  by  introducing  words  which  '- 
are  nowhere  to  be  found  in  the  act,  and  which  certainly  would  have 
been  introduced  had  the  legislature  so  intended.  The  provision  in  & 
7  is  the  ordinary  provision  that  is  found  in  every  estate  act  and  in 
every  marriage-settlement, — until  the  marriage  shall  take  effect  or  the 
power  of  sale  be  exercised,  the  person  entitled  to  the  possession  shall 
have  and  enjoy  the  rents  and  profits.  Nothing  is  more  common. 
As  a  mode  of  enjoyment,  no  doubt,  the  earl  for  the  time  being  would 
be  entitled  to  grant  leases,  but  not  such  as  to  prejudice  the  remainder*: 
man,  or  to  extend  beyond  bis  own  time.  The  power  of  leasing  is* 
not  given  to  the  person  in  possession,  simpliciter,  but  to  the  persons 
holding  under  the  limitations  of  the  settlement  and  act  of  1720,  all 
which  limitations  are  annihilated  and  put  an  end  to  by  the  act  of 
1803.  The  intention  is  abundantly  expressed  by  the  words  found  in 
the  various  parts  of  the  act :  and  there  is  nothing  to  oppose  to  them  but 
surmise  and  conjecture. 

Eblk,  C.  J. — ^I  think  our  judgment  in  this  case  ought  to  be  for  the^ 
plaintiff.  The  question  turns  upon  the  7th  section  of  the  statute  of - 
1803,  43  Gt,  3,  c.  40 :  and  the  result  of  the  several  enactments  leading 
up  to  that  point,  is  this : — In  the  year  1720,  the  Shrewsbury  estates 
had  been  settled  in  the  manner  recited  in  the  statute  6  G.  1,  c.  29,(a> 
and  the  settlement  was  confirmed  by  that  act,  the  10th  section  of 
which  gave  power  to  the  persons  therein  named,  and  also  to  all  and 
every  other  person  and  persons  to  whom  the  said  manors,  lands, 
hereditaments,  and  premises  were  limited  by  that  act,  ''by  any  deed 
or  deeds,  &c.,  to  demise  or  lease  all  or  *any  part  or  parts  of  the  r^aoA 
said  messuages,  lands,  tenements,  hereditaments,  and  premises  ^ 
whereof  the  person  making  such  lease  should  be  actually  possessed/ 
except  the  capital  messuage,  outhouses,  gardens,  and  park  of  Heath- 
ropp,  in  the  county  of  Oxon,  to  any  person  or  persons  in  possession, 
and  not  in  reversion,  for  the  term  of  three  lives  or  twenty-one  years^ 
or  for  any  number  of  years  determinable  upon  the  death  or  deter- 
mination of  three  lives,  so  as  upon  all  and  every  such  lease, and 
leases  there  be  reserved  and  made  payable  yearly  during  the  continu*: 
ance  thereof  the  usual  and  accustomed  yearly  rents,  boones,  and  sev* 
vices  for  the  same,  and  so  as  in  every  such  lease  there  be  contained  m 
condition  of  re-entry  for  non-payment  of  the  said  rent  and  rents 
thereby  to  be  reserved,  and  so  as  the  lessee  and  lessees  to  whom  such; 
lease  and  leases  shall  be  made  do  seal  and  execute  counterparts  of 
such  lease  and  leases."  This  power  of  leasing  is  one  which  is  greatly, 
for  the  benefit  of  the  tenant  in  possession :  it  is  not  a  power  to  grant 
leases  at  the  best  rent  that  could  be  obtained,  but  at  *'  the  ususi  and 
accustomed  rents ;"  and  these  on  most  of  the  old  estates  were  merely 

(d)  See  the  statata  set  oai  in  •  C.  B.-  N.  S,  54  et  wq.,  in  tbe  notee. 
C«  B.  N.  S.,  VOL.  XIX.— 26 
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nominal.  So  stood  the  Shrewsbury  estates  until  the  statute  of  1803, 
whereby  certain  portions  of  the  estate  situate  in  the  several  counties  of 
Salop,  Chester,  Berks,  Wilts,  and  Oxford  (of  which  the  land  now  in 
*  question  formed  part),  were  taken  out  of  settlement,  and  vested  in 
trustees  to  sell  and  reinvest  the  purchase-monej  in  other  lands  to  be 
aubject  to  the  same  uses,  limitations,  &c.,  as  the  lands  so  sold  were 
subject  to.  The  words  of  the  first  section  are  remarkably  dear  and 
absolute  to  exonerate  the  lands  to  be  so  sold  from  all  uses,  trusts, 
S^Q. :  the  trustees  are  to  take  them  ''  for  ever,  freed,  released,  and  dis- 
obarged,  and  absolutely  acquitted,  exempted,  and  exonerated  of  and 
*6351  ^^^^  ^^  ^^^  every  the  uses,  trusts,  estates,  entails,  *remainderSt 

^  charges,  powers,  provisoes,  limitations,  and  agreements  in  and 
by  the  thereinbefore  recited  indentures  of  settlement  of  the  SOth  and 
81st  of  October,  1700,  the  will  of  Charles  Duke  of  Shrewsbury  (July 
19th,  1712),  the  indentures  of  the  8d  and  4th  of  March,  1718,  and 
tiie  recited  act  (6  G.  1,  c.  29),  respectively,  created,  limited,  provided, 
and  declared  of  and  concerning  the  same  manors,  &c.,  or  any  of  them." 
That  particularly  exonerates  them  from  all  powers:  it  vests  the 
land,  so  exonerated  from  all  powers,  in  the  trustees,  upon  trust  to 
sell,  and,  on  payment  of  the  purchase-money,  to  convey  and  assure 
the  same  respectively  to  the  use  of  the  puirchaser  or  purchasers 
thereof,  and  his,  her,  or  their  heirs  and  assigns  respectively,  "freed 
and  discharged,  and  acquitted,  exempted,  and  exonerated  as  afore- 
said." There  could  be  no  doubt,  if  there  was  nothing  more  in  the 
act,  that  there  would  be  an  end  of  the  power  of  leasing  in  respect  of 
ibe  lands  dealt  with  by  the  act  of  1808.  But  the  7th  section  enacts, 
that,  '*  in  the  meantime  and  until  the  said  manors,  messuages,  farms, 
lands,  tenements,  hereditaments,  and  premises  thereby  directed  to  be 
sold,  should  be  sold  in  pursuance  of  the  trusts  aforesaid,  the  same 
premises  respectively  should  be  held,  possessed,  and  enjoyed,  and 
the  rents,  issues,  and  profits  thereof  should  be  had,  received,  and 
taken  by  and  be  appli^  to  and  for  the  benefit  of  such  person  and 
persons  as  would  have  been  entitled  thereto,  and  ought  to  have  held, 
possessed,  or  enjoyed  and  received  the  same  respectively  in  case  that 
act  had  not  been  made."  Now,  the  question  between  the  parties  is, 
whether  these  words  are  to  be  construed  in  their  literal  sense,  to  give 
to  the  earl  for  the  time  being  holding  the  Shrewsbury  estates  a  right 
to  the  possession  of  the  lands  and  premises  comprised  in  the  statute 
*6361  ^^  ^808,  and  to  receive  the  rents  and  profits  of  those  lands 

-'  ^'merely,  or  whether  in  respect  of  those  lands  and  premises  it 
ireviyed  all  the  powers  contained  in  the  settlement  and  act  of  1720, 
and  among  them  the  power  of  leasing  contained  in  s.  10  of  the  last- 
mentioned  act.  It  was  contended  on  behalf  of  the  plaintifls  that  the 
words  must  be  construed  according  to  their  ordinary  acceptation,  and 
that  their  ordinary  acceptation  would  be,  that  the  trustees  should 
allow  the  Earl  of  Shrewsbury  for  the  time  being  to  possess  and  to 
receive  the  rents  and  profits  of  such  of  the  lands  as  should  not  ba 
sold  under  the  power  given  to  them  for  that  purpose.  But  the  ques- 
tion is,  whether  the  section  is  to  be  so  construed,  or  whether  the  Eu^l 
of  Shrewsbury  for  the  time  being  was  to  have  the  right  to  exercise  in 
respect  of  those  lands  the  leasing  power  granted  by  the  former  act 
1  was  much  impressed  with  the  argument  of  Sir  Hugh  Cairns,  being 


COMMON  BENCH  REPOBTS.    (19  J.  SCOTT.    N.  S.)       638 



very  desirous  of  upholding  estates  whicb  have  been  granted^  and  of 
preventing  them  from  being  defeated  by  doubtful  words.  The  line 
of  argument  would  have  been  most  clear  and  satisfactory  to  my  mind» 
if  the  tenant  for  life  had  been  required  to  reserve  the  best  and 
most  improved  rent  that  could  be  obtained  for  the  premises  so 
leased ;  because  then  the  power  to  sell  and  exchange  might  have  been 
read  into  the  settlement  and  the  act  of  1720,  and  that  would  have 
produced  pretty  nearly  the^same  result.  But  it  is  not  so.  The  his- 
tory of  settlements  and  the  doctrine  of  powers  was  perhaps  not  so 
well  understood  then  as  it  has  since  become.  We  cannot,  however, 
be  swayed  by  considerations  of  that  sort :  we  can  only  deal  with  the 
language  which  is  before  us.  I  think  we  should  be  defeating  the 
object  of  the  statute  of  1803,  if  we  were  to  hold  that  the  tenant  for 
life  might  grant  leases  for  ninety-nine  years,  determinable  on  lives, 
at  a  nominal  rent,  and  taking  a  fine,  which  would  in  effect  be  selling 
the  land  for  so  long  a  time  as  the  leases  should  enure.  *I  can-  rmao'T 
not  believe, — the  statute  contemplating  an  immediate  sale  by  '- 
the  trustees, — that  the  7th  section  intended  to  re-cieate  the  power 
contained  in  the  10th  section  of  the  act  of  1720,  and  so  to  a  great 
extent  defeat  the  power  of  sale  which  was  its  main  object.  I  there- 
fore come  to  the  conclusion  that  the  power  of  leasing  was  not  revived, 
and  consequently  that  the  lease  of  the  second  of  February,  1838, 
came  to  an  end  with  the  life  of  the  grantor,  and  that  the  plaintiffs 
are  entitled  to  succeed. 

WiLLES,  J. — I  am  of  the  same  opinion.  At  one  time,  under  the 
influence  of  the  able  argument  addressed  to  us  on  the  part  of  the  de- 
fendants, I  was  disposed  to  think  that  the  enjoyment  contemplated  by 
the  7th  section  of  the  act  of  1803  included  the  power  to  make  such  a 
lease  as  that  now  in  question.  But  I  am  now  satisfied  that  that  is  not 
the  point  upon  which  the  decision  of  this  case  ought  to  turn.  The 
question  is,  whether  the  enjoyment  spoken  of  in  s.  7  involves  the 
making  of  such  a  lease  as  was  contemplated  by  the  10th  section  of 
the  6  G.  1,  0.  29, — not  only  the  making  of  such  a  lease  as  might  come 
within  the  terms  of  the  10th  section  of  that  act,  but  of  every  lease 
which  would  come  within  the  terms  of  that  section,  because  it  seems 
to  be  impossible  to  divide  the  power,  and  to  say  that  the  7th  section 
gives  the  tenant  in  tail  for  the  time  being  a  power  to  make  some  or 
one  of  the  leases  which  the  10th  section  of  the  act  of  1720  would 
authorize,  without  holding  that  he  may  make  all  or  any  of  such  leases : 
the  power  must  extend  to  all,  or  it  can  justify  none  at  all.  Take,  for  . 
instance,  one  lease  which  might  be  made  under  the  10th  section,  viz^ 
a  lease  of  property  which  had  become  much  improved  between  the 
time  of  G.  1  and  the  act  of  1803,  and  in  respect  of  which  only  the 
rent  accustomed  at  the  *time  of  the  6  G.  1,  or  before  that  time,  r^goo 
had  been  reserved,  and  in  respect  of  which  the  Earls  of  Shrews-  *- 
bury  from  time  to  time  had  been  in  the  habit  of  taking  fines  for 
renewals, — ^it  is  clear  that  in  such  a  case  a  large  fine  might  have  been 
taken,  instead  of,  as  in  this  case,  a  stipulation  that  the  lessee  should 
lay  out  a  sum  of  money  on  the  land.  There  are  no  words  in  that 
10th  section  prohibiting  the  taking  of  any  fine  or  foregift.  So  long 
as  the  accustomed  rent  was  reserved,  there  was  nothing  to  prevent  the 
lessor  from  stipulating  for  a  fine  in  respect  of  the  improvements  on 
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the  land.  Such  a  fine  would  obviously  be  a  payment  for  the  enjoy- 
xoent  of  the  land  during  the  term :  it  would  in  effect  be  a  sale  of  the 
land  in  fbture.  Whether  such  a  lease  comes  within  the  7th  section  of 
the  act  of  1803  or  not,  depends  upon  whether  that  section  provides 
for  the  enjoyment  of  the  profits  of  the  land  arising  between  the  period 
of  the  vesting  of  the  estate  in  the  trustees  for  sale  and  the  sale,  or 
whether  it  meant  to  deal  with  the  future  profits  of  the  land  to  be 
received  by  way  of  fine  upon  the  granting  of  leases.  I  am  of  opinion 
that  it  deals  with  the  former,  and  not  with  the  latter ;  and  that  it 
would  be  doing  violence  to  the  words  to  give  them  a  construcuon 
which  should  make  them  include  the  latter.  I  am  further  of  opinioa 
that  the  7th  section,  being  declaratory  in  terms,  cannot  authorize  any- 
thing  which  would  be  in  opposition  to  what  the  trustees  are  required 
to  do  by  s.  1.  That  leads  to  the  conclusion  that  present  profits  only 
were  intended  to  be  dealt  with  by  s.  7.  The  words  are  plain, — *'  la 
the  meantime  and  until  the  said  manors,  messuages,  &C.,  hereby 
directed  to  be  sold,  shall  be  sold  in  pursuance  of  the  trusts  aforesaid, 
the  same  premises  respectively  shall  be  held,  possessed,  and  enjoyed, 
and  the  rents,  issues,  and  profits  thereof  shall  be.  had,  received,  and 
*6S91  ^^^^  ^y  ^^^  *^^  applied  to  and  for  the  benefit  of  such  person 
-'  and  persons  as  would  have  been  entitled  thereto,  and  ought  to 
have  held,  possessed,  or  enjoyed  and  received  the  same  respectively  in 
case  this  act  had  not  been  made."  That  is  not  an  enactment  that  the 
rents  are  to  be  received  and  taken  as  if  the  act  had  not  been  made ; 
bi^t  that  the  person  who  is  to  enjoy  is  the  person  who  would  have 
enjoyed  if  the  act  had  not  been  made.  It  is  clear  that  these  words, 
which  in  themselves  only  import  an  enjoyment  of  the  rents,  issues, 
and  profits  as  they  arise  from  time  to  time,  could  not  have  been 
intended  to  have  any  further  effect,  so  as  to  entitle  the  equitable 
tenant  in- tail  to  acquire  to  himself,  not  only  the  profits  from  time  to 
time,  but  also  the  profits  of  the  future  interest  in  the  land,  because 
the  power  to  dispose  of  the  future  interest  in  the  land  had  already  by 
the  1st  section  been  vested  in  the  trustees.  By  whatever  road,  there- 
fore, one  approaches  the  7th  section,  it  appears  to  be  one  which  not 
only  does  not  include,  but  expressly  excludes,  the  power  now  asserted : 
it  excludes  everything  but  a  temporary  enjoyment  of  the  rents  and 
profits.  I  am  fortified  in  that  construction  of  the  7th  section  by  a 
reference  to  the  exception  in  s.  1, — "except  only  such  leases  as  have 
been  heretofore  made  or  granted  of  the  same  respectively  in  pursuance 
of  the  powers  contained  in  the  said  settlements  and  act  of  parliament.^ 
That  shows  that  the  framer  of  the  act  had  in  his  mind  this  very  power 
of  leasing.  Notwithstanding  what  has  taken  place,  I  cannot  but 
think  that  it  was  intended  that  the  contemplated  sales  should  be 
effected  with  all  convenient  speed.  I  must  own  I  was  at  one  time 
almost  convinced  by  the  arguments  urged  by  Sir  Hugh  Cairns  in 
favour  of  the  lease:  but,  looking  at  the  nature  and  character  of  the 
power  contained  in  the  10th  section  of  the  act  of  1720,  a  power  which 
•6401  8^^  beyond  the  present  enjoyment  of  the  *profits,  I  come  at 
^  last  without  any  hesitation  to  the  conclusion  arrived  at  by  my 
Lord  and  the  rest  of  the  court,  viz.  that  the  lease  in  question  was  not 
warranted  by  the  power,  and  is  void. 
Bylss,  J. — I  also  am  of  opinion  that  the  plaintiff  are  entitled  to 
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the  judgment  of  the  coart.  The  key  to  the  right  interpretation  of  the 
act  of  1803  is  to  be  found  in  the  recitals  which  are  contained  in  the  first 
section,  that  certain  of  the  estates  settled  and  limited  by  the  settlement 
of  the  4th  of  March,  1718,  and  the  act  of  1720,  consisted  of  undivided 
parts  and  shares,  and  others  were  dispersed  in  many  parcels,  and  lay  in 
many  parishes  and  places  very  distant  from  each  other,  and  that  it 
would  be  greatly  for  the  benefit  of  the  then  earl  and  those  entitled  in 
remainder  after  him  under  the  limitations  in  the  said  settlement  and 
act,  if  all  the  estates  situated  in  the  counties  of  Salop,  Chester,  Berks, 
and  Wilts,  and  certain  detached  parts  of  the  said  estates  in*the  county 
of  Oxford^  were  sold,  and  that  the  money  arising  from  the  sale  thereof 
should  be  laid  out  in  the  purchase  of  other  estates  lying  within  the 
coanties  of  Oxford,  Worcester,  Stafford,  and  Chester,  or  some  of  them, 
to  be  settled  as  nearly  as  might  be  to  the  same  uses.  The  first  and 
paramount  object  of  the  act  of  1803,  therefore,  was,  to  sell  the  lands 
m  the  schedule  thereto  for  the  best  price  that  could  be  got  for  them. 
Now,  it  is  obvious  that  that  object  would  be  at  once  defeated  by  a 
sale  of  premises  which  had  just  been  demised  for  twenty-one  years  or 
three  lives  at  what  might  be  nominal  rents.  All  powers  of  leasing 
contained  in  the  act  of  1720  are  extinguished  by  the  later  act :  and 
by  the  7th  section  of  the  last-mentioned  act  it  is  declared  that  in  the 
mean  time  the  premises  shall  be  held  and  enjoyed,  and  the  rents, 
issues,  and  profits  thereof  received  and  taken  by  and  ^be  ap-  ri^oAi 
plied  to  and  for  the  benefit  of  such  person  and  persons  as  '- 
would  have  been  entitled  thereto  in  case  that  act  had  not  been  made. 
Upon  the  construction  contended  for  by  the  defendant,  they  would  be 
taking  the  rents  and  also  a  portion  of  the  purchase-money  on  the  sale 
of  the  premises,  for  the  term  for  which  the  leases  were  granted.  Are 
we  to  imply  any  such  power  ?  There  is  no  express  power :  all  express 
powers  are  extinguished.  It  was  thought  possibly,  although  the 
words  are  "  estates  and  powers,"  that  the  leases  already  granted  would 
be  extioguished :  therefore  the  act  of  parliament  expressly  excepts 
*'  such  leases  as  have  been  heretofore  made  or  granted  of  the  same 
respectively  in  pursuance  of  the  powers  contained  in  the  said  settle- 
ments and  act  of  parliament."  Why  should  the  legislature  with  so 
much  care  preserve  those  leases,  if  it  left  to  the  persons  in  possession 
of  the  estates  for  the  time  being  the  power  to  make  leases  far  more 
disadvantageous  to  those  in  remainder,  because  they  would  have  a 
longer  period  to  run,  if  it  allowed  them  to  deal  with  the  estate  in  the 
way  in  which  the  original  power  allowed  them  to  deal  with  it?  Why 
should  not  the  power  be  expressed  ?  I  see  no  reason  why  it  should 
not  be  expressed,  except  that  it  was  never  meant.  Besides,  it  is  to  be 
observed  that  a  speedy  sale  was  intended:  it  never  was  contemplated 
that  the  sale  would  be  delayed  for  sixty  years  and  upwards,  but  that 
it  would  take  place  within  a  short  or  at  all  events  a  reasonable  time. 
The  power  to  lease,  therefore,  is  not  express ;  and  to  imply  it  would, 
as  it  seems  to  me,  frustrate  the  manifest  intention  of  the  act.  I  trust 
no  injustice  will  be  done  by  our  decision.  If  the  lease  contains 
a  covenant  for  quiet  enjoyment,  the  lessee  will  have  a  sufiicient 
remedy  ;  and,  if  not,  such  a  covenant  is  implied  under  the  word  "  de* 
mise."    For  these  reasons,  I  concur  with  my  Lord  and  my  Brother 
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•AJ.01  *Wille3  that  our  jadgmeut  in  this  case  must  be  for  the 
*^^J  plaintiflEs. 

Montagus  Smith,  J. — ^I  am  of  the  same  opinion.  The  only  ques- 
tion is,  whether  the  leasing  power  created  by  the  10th  section  of  the 
Shrewsbury  Estate  Act  of  1720  was  in  existence  in  1838,  when  the 
lease  referred  to  in  the  special  case  was  granted.  I  am  of  opinion 
that  it  was  not.  The  1st  section  of  the  act  of  1803  vests  the  fee- 
simple  of  those  portions  of  the  estates  now  in  question  in  trustees  for 
sale,  freed,  released,  and  discharged,  and  absolutely  acquitted,  ex- 
empted, aod  exonerated  of  and  from  all  and  every  the  uses,  trusts^ 
estates,  entails,  remainders,  charges,  powers,  provisoes,  limitations, 
and  agreements  in  and  by  the  recited  settlements,  will,  and  act  of  par- 
liament respectively  created,  limited,  provided,  and  declared  of  or  cod- 
cerning  the  same, — except  only  such  leases  as  had  been  theretofore 
made  or  granted  of  the  same  respectively,  in  pursuance  of  the  powers 
contained  in  the  said  settlements  and  act  of  parliament.  It  may  be 
that  that  exception  was  not  necessary :  but,  at  all  events,  it  was  use- 
ful, to  remove  all  doubt  as  to  those  leases.  If  it  had  been  intended 
to  preserve  the  future  power  of  leasing,  that  would  have  been  a  very 
apt  place  to  insert  it.  The  question  is,  whether  that  power  is  pre- 
served or  re-created  by  the  7th  section  of  the  act  of  1803.  The  enact- 
ment in  s.  1  being)  so  perfectly  clear  and  distinct,  one  would  expect 
to  find  very  strong  words  to  show  that  that  direct  effect  was  not 
intended.  I  find  no  such  words  in  the  act.  It  is  admitted  by  Sir 
Hugh  Cairns  that  no  new  power  of  leasing  is  given  in  direct  words: 
but  he  says,  and  says  very  truly,  that,  if  we  can  collect  from  the  lan- 
guage which  the  legislature  has  used  an  intention  to  restore  or  to 
*6431  ^^'^^^^®  ^^  power,  we  must  give  effect  to  it,  though  no  formal 
-'  *words  are  used  for  the  purpose.  I  find  nothing  to  warrant 
me  in  thinking  that  any  such  intention  was  entertained.  I  conceive 
that  every  word  of  the  7th  section  may  be  fully  satisfied  without  put- 
ting upon  it  the  construction  for  which  Sir  Hugh  Cairns  has  contend- 
ed. He  insists  that  the  whole  object  of  the  act  of  1803  was,  to  add 
a  power  of  sale  to  the  limitations  already  found  in  the  settlements 
and  in  the  act  of  1720.  If  that  had  been  intended,  it  might  have 
been  efiected  without  disturbing  any  of  the  existing  legal  estates.  It 
seems  to  me  that  the  intention  clearly  was,  and  is  clearly  expressed, 
to  vest  the  legal  estate  in  fee-simple  in  the  trustees.  No  aoubt,  a 
power  of  leasing  may  be  exercised  by  one  who  has  not  the  legal 
estate ;  but  then  there  must  be  clear  and  unambiguous  words  to  show 
such  an  intention.  I  should  have  been  glad  if  we  could  have  sup- 
ported the  lease.  But  I  am  clearlv  of  opinion  that  the  power  of  leas- 
ing had  no  existence  at  the  time  this  lease  was  granted. 

Judgment  for  the  plainti& 
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THE  EIGHT  HON.  HENSY  JOHN  CHETWYND,  EARL  OF 
SHREWSBURY  AND  EARL  TALBOT,  AND  THE  RIGHT 
HON.  GEORGE  RICE,  BARON  DYNEVOR,  r.  HARBORD  and 
Others.    June  6. 

[See  the  head-note  of  the  preoeding  ease.] 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs  against 
the  defendants  to  recover  possession  of  certain  messuages,  lands,  and 
hereditaments,  in  the  township  of  Oxton,  in  the  parish  of  Woodchurch, 
and  county  of  Chester,  to  the  possession  whereof  the  plaintiffs,  or  one 
of  them,  claimed  to  be  entitled. 

*The  cause  came  on  for  trial  before  Williams,  J.,  at  the  ^41^44 
Chester  Spring  Assizes,  1864,  when  a  verdict  was  found  for  ^ 
the  plainti&,  subject  to  the  opinion  of  the  court  upon  the  following 
case: — 

[The  first  twelve  paragraphs  were  substantially  the  same  as  in 
Keightley's  Case,  ant^,  p.  606.    The  case  then  proceeded  as  follows :] 

13.  In  the  year  1827,  Charles  Earl  of  Shrewsbury  died,  without 
issue  male ;  and,  upoa  his  death,  the  title  and  the  last-mentioned  lands 
descended  to  John  Earl  of  Shrewsbury,  the  lessor  named  in  the  leases 
hereinafter  mentioned. 

U.  By  ;'  The  Shrewsbury  Estate  Act,  18-43"  (6  &  7  Vict.  c.  28), 
after  reciting,  amongst  other  things  (as  the  fact  was),  that  the  said 
John,  the  then  Earl  of  Shrewsbury,  had  no  issue  male,  and  that  he 
was  the  heir  male  of  the  body  of  the  said  George  Talbot,  and  tenant 
in  tail  male  in  possession  of  the  said  settled  hereditaments  and  pre- 
mises ;  and  that  it  would  be  for  the  benefit  of  the  said  John  Earl  of 
Shrewsbury  and  those  who  might  succeed  to  the  settled  estates,  if 
certain  hereditaments  were  vested  in  trustees  in  trust  to  sell  the  same^ 
with  a  provision  for  investing  the  moneys  to  arise  thereby  in  the  pnr- 
chase  of  other  hereditaments,  to  be  settled  to  the  uses  and  under  'ihe 
restrictions  which  should  be  subsisting  or  capable  of  taking  effect  in 
the  settled  estates  not  vested  by  the  act  of  1803  in  trustees  to  be  sold ; 
and  that  it  would  be  for  the  benefit  of  the  said  John  Earl  of  Shrews* 
bary  and  those  succeeding  to  the  settled  estates,  if  the  said  John  Earl 
of  Shrewsbury  and  the  successive  takers  of  the  said  settled  estates 
were  enabled  to  lease,  and  to  enter  into  contracts  for  leasing,  any  pari 
or  parts  of  the  said  settled  estates,  for  such  terms  of  years  and  under 
such  provisions  as  would  induce  persons  to  build  upon  or  improve 
the  same,  or  to  repair  the  messuages  or  ^tenements  or  other  r^^^e 
buildings  standing  thereon,  or  to  build  others  in  lieu  thereof,  '- 
— it  was  enacted,  that  all  and  singular  the  manors  or  lordships,  mes- 
suages or  farms,  lands,  tenements,  and  other  hereditaments  particu* 
larly  mentioned  and  described  in  the  second  schedule  to  the  said  act 
of  1843  (which  schedule  does  not  include  any  of  the  lands  in  the 
township  of  Oxton)  should  from  and  after  the  passing  of  the  said  act 
be  vested  in  certain  persons  in  the  said  act  mentioned,  their  heirs  and 
assigns,  for  ever,  freed  and  absolutely  acquitted,  exempted,  exonerated, 
and  discharged  from  all  and  every  the  uses,  trusts,  estates,  entail^, 
remainders,  charges,  powers,  provisoes,  limitations,  and  agreements, 
in  and  by  the  said  indenture  of  the  31st  of  October,  1700,  the  said 
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will  of  the  said  Charles  Duke  of  Shrewsbur  j,  the  said  indenture  of 
the  4th  of  March,  1718,  and  "The  Shrewsbury  Estate  Act,  1720," 
respectively  created,  limited,  provided,  and  declared  of  and  concern- 
ing the  same  manors,  messuages,  farms,  lands,  tenements,  heredita- 
ments, and  premises,  or  any  of  them,  upon  trust  with  all  convenient 
speed  to  sell  and  dispose  of  all  and  singular  the  said  manors,  &a,  so 
by  the  said  act  vested  as  aforesaid,  subject  and  without  prejudice  to 
any  lease  or  leases  which  might  have  been  made  under  the  power  of 
leaising  in  the  said  act  thereinafter  contained. 

16.  By  section  11  of  the  said  act,  the  aforesaid  power  of  leasing 
contained  in  the  said  act  of  6  Q.  1,  was  repealed ;  and  by  section  12 
new  powers  of  leasing  were  created. 

16.  By  the  18th  section  of  the  new  act,  it  is  enacted  that  it  should 
be  lawful  for  the  said  John  Earl  of  Shrewsbury,  during  his  life,  and, 
after  his  decease,  for  every  other  person  to  whom  the  ^said  heredita* 
ments  and  premises  limited  by  the  said  indenture  of  the  4th  of  Mareb, 

*64ffl  ^'^^^f  ^^^  ^^®  ^^^  Shrewsbury  '^Estate  Act  of  1720,  were  by 
-'  the  said  settlement  and  act  respectively  limited,  as  and  when 
they  should  respectively,  by  virtue  of  the  limitations  aforesaid,  be  in 
the  actual  possession  or  entitled  to  the  receipt  of  the  rents,  issues,  and 
profits  of  the  said  settled  estates,  to  accept  a  surrender  or  surrenders 
of  any  lease  or  leases  which  had  been  granted  for  lives^  or  for  years 
determinable  upon  lives,  under  the  power  of  leasing  contained  in  the 
said  ''Shrewsbury  Estate  Act,  1720,''  and,  upon^such  surrender,  to 
demise  to  the  person  making  such  surrender,  or  to  such  person  as  he 
l^iould  nominate,  the  hereditaments  comprised  in  the  said  surrendered 
lease,  for  any  term  of  years  absolute,  in  possession,  not  exceeding 
<sixty  years,  to  be  computed  from  the  date  of  the  surrendered  lease,  so 
as  upon  every  lease  to  be  so  granted  there  should  be  reserved  and 
iBade  payable  during  the  continuance  thereof  such  and  the  same  rentsi^ 
beers,  and  services,  as  would  have  been  payable  for  the  prenuses  if 
Ihe  surrendered  lease  had  been  a  lease  for  a  like  term  of  years  absolute 
to  the  lessee  to  be  named  in  such  new  lease. 

17.  By  the  83d  section  of  the  said  act  it  was  enacted  that  it  should 
be  lawftil  for  the  said  John  Earl  of  Shrewsbury,  during  his  life,  and, 
after  his  decease,  for  all  and  every  other  person  and  persons  to  whom 
the  said  hereditaments  and  premises  limited  by  the  said  indenture  of 
the  4th  of  March,  1718,  and  the  said  '*  Shrewsbury  Estate  Act,  1720," 
are  by  the  said  settlement  and  act  respectively  limited  successively  as 
aforesaid,  as  and  when  they  should  respectively,  by  virtue  of  the 
imitations  aforesaid,  be  in  the  actual  possession  or  entitled  to  the 
receipt  of  the  rents  and  profits  of  the  lands  which  should  for  the  time 
being  stand  limited  and  settled  to  such  of  the  uses  limited  by  the  said 
^6471  ^^^1^°^^^^  ^^  ^718  and  the  said  act  of  *1720  respectively  as 

^  aforesaid,  as  should  be  then  subsisting  or  capable  of  effect,  by 
indenture,  to  be  sealed  and  delivered  by  him  in  the  presence  of  two  or 
more  credible  witnesses,  to  demise  or  lease  all  or  any  parts  of  the 
same  lands,  for  any  term  or  number  of  years,  not  exoeeding  ninety- 
nine  years,  in  possession,  to  anv  person  whomsoever,  upon  building 
leases,  so  as  in  such  please  should  be  reserved  the  best  yearly  rent  that 
oould  be  reasonably  had  or  gotten  for  the  same,  and  that  such  leasea 
should  contain  certain  covenants  in  the  said  act  partioularly  mentioned. 
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18.  Section  85  conferred  ^wers  to  enter  into  contracts  for  leases. 
Section  86  contained  a  provision  that  such  contracts  should  contain 
provisoes  for  re-entr j.  Section  87  authorized  the  granting  of  new 
leases  when  possession  had  been  recovered  under  the  power  of  re« 
entry.  Section  88  gave  power  to  alter,  vary,  and  rescind  contracts: 
and  section  89  gave  powers  to  confirm  le^es  containing  technical 
errors. 

19.  By  the  40th  section  of  the  said  act,  power  is  given  to  Earl  John 
daring  his  life,  and,  after  his  decease,  for  every  person  to  whom  the 
said  hereditaments  and  premises  limited  by  the  indenture  of  the  4th 
of  March,  1718,  and  the  act  of  1720,  were  by  the  said  settlement  and 
act  respectively  limited,  as  and  when  they  should  respectively,  by 
virtue  of  the  limitations  aforesaid,  be  in  the  actual  possession  or 
entitled  to  the  receipt  of  the  rents  and  profits  of  the  lands  which  for 
the  time  being  shoald  stand  limited  and  settled  to  such  of  the  uses 
limited  by  the  said  indenture  of  the  4th  of  March,  1718,  and  the  said 
act  of  1720,  respectively,  as  should  then  be  subsisting  or  capable  of 
effect,  to  demise  or  lease  all  the  mines  in,  under,  or  upon  any  part  of 
the  said  lands  situate  in  the  townships  of  Little  Neston,  Oxton,  and 
^other  places,  in  the  counties  of  Chester,  Salop,  and  Stafford,  r^cg^o 
in  the  manner  in  the  said  section  mentioned.  '- 

20.  By  indenture  of  lease,  dated  the  2d  of  February,  1841,  and 
made  between  the  said  John  Earl  of  Shrewsbury  of  the  one  part,  and 
Edwin  Lewis  and  George  Hibbard  of  the  other  part  (which  for  the 
purpose  of  this  case  is  admitted  to  have  been  executed  and  perfected 
in  conformity  with  the  powers  contained  in  the  act  of  1720  save  in  so 
£eu-  as  herein  appears  to  the  contrary),  the  said  earl  demised  a  piece  of 
land  containing  one  acre  and  two  roods,  part  of  Heath  Hey,  in  the 
said  township  of  Oxton,  to  the  said  Lewis  and  Hibbard,  for  ninety- 
nine  years,  at  the  yearly  rent  of  71,  10s,,  if  certain  persons  therein 
named  should  so  long  live. 

21.  The  land  comprised  in  this  lease  forms  part  of  the  land  sought 
te  be  recovered  in  this  action. 

22.  By  indenture,  dated  the  12th  of  December,  1843,  and  made 
between  the  said  John  Earl  of  Shrewsbury  of  the  one  part,  and  Francis 
George  Ebrbord  of  the  other  part  (which  for  the  purpose  of  this  case 
is  admitted  to  have  been  executed  and  perfected  in  conformity  with 
the  power  contained  in  the  act  of  1843,  save  in  so  far  as  herein  appears 
to  the  contrary),  it  was  witnessed,  that,  for  and  in  consideration  of  the 
•orrender  of  the  said  lease  of  the  2d  of  February,  1841,  and  of  the 
fents  and  covenants  in  the  said  lease  of  the  12th  of  December,  1848^ 
contained,  the  said  earl  did  demise  to  the  said  Francis  George  Har- 
bord  the  said  piece  or  parcel  of  land,  for  fifty-five  years  from  2d 
February,  1841,  at  the  yearly  rent  of  71 10s. 

23.  By  indenture  of  lease  dated  the  2d  of  August,  1841,  and  made 
between  the  said  John  Earl  of  Shrewsbury  of  the  one  part,  and  the 
•aid  Messrs.  Lewis  and  Hibbard  of  the  other  part,  aud  executed  and 
perfected  in  like  manner  as  the  said  first-mentioned  lease,  the  rvAiA 
*8aid  earl  demised  a  piece  of  land  containing  three  roods,  other  '- 
part  of  Heath  Hey,  in  the  said  township  of  Oxton,  to  the  said  Messrs. 
Ijeiris  and  Hibbard,  for  ninetv-nine  vears,  at  the  yearly  rent  of  82.,  if 
certain  persona  therein  named  should  so  long  live. 
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the  defendants  to  recover  possession  of  certain  xnessaages,  lands^and 

*B521  h^i'^di^'^^"^;  i^  ^^^  ^township  of  Oxton,  in  the  parish  of 
^  Woodchurch,  and  oonnty  of  Chester,  to  the  possession  whereof 
the  plaintiffs,  or  one  of  them,  claimed  to  be  entitled. 

The  cause  came  on  for  trial  before  Williams,  J.,  at  the  Chester 
Spring  Assizes,  1864,  when  a  verdict  was  foand  for  the  plainti£^  sub- 
ject to  the  opinion  of  the  court  upon  the  following  case : — 

[The  first  twelve  paragraphs  of  the  special  case  were  substantially 
the  same  as  in  Keightlej's  Case,  antd,  p.  606.  The  case  then  pro- 
ceeded as  follows] : — 

13.  Id  the  year  1827,  the  said  Charles  Earl  of  Shrewsbury  died 
without  issue  male ;  and,  upon  his  death,  the  title  and  the  said  last- 
mentioned  lands  descended  to  John  Earl  of  Shrewsbury,  the  lessor 
named  in  the  lease  hereinafter  mentioned. 

14.  By  the  Shrewsbury  Estate  Act,  1843  (6  4  7  Vict.  c.  28),  after 
reciting  amongst  other  things  (as  the  fact  was)  that  the  said  John, 
the  then  Earl  of  Shrewsbury,  had  no  issue  male,  and  that  he  was  the 
heir  male  of  the  body  of  the  said  George  Talbot,  and  tenant  in  tail-male 
in  possession  of  the  said  isettled  hereaitaments  and  premises,  and  that 
it  would  be  for  the  benefit  of  the  said  John  Earl  of  Shrewsbury  and 
those  who  might  succeed  to  the  settled  estates,  if  certain  hereditaments 
were  vested  in  trustees  in  trust  to  sell  the  same,  with  a  provision  for 
investing  the  moneys  to  arise  thereby  in  the  purchase  of  other  here- 
ditaments to  be  settled  to  the  uses  and  under  the  restrictions  which 
should  be  subsisting  or  capable  of  taking  effect  in  the  settled  estates 
not  vested  by  the  act  of  1803,  in  triistees  to  be  sold ;  and  that  it^ would 
be  for  the  benefit  of  the  said  John  Earl  of  Shrewsbury  and  those 
succeeding  to  the  settled  estates,  if  the  said  John  Earl  of  Shrews- 
*6531   ^^^7  *Kn^  the  successive  takers  of  the  said  settled  estates  were 

^  enabled  to  lease,  and  to  enter  into  contracts  for  leasing,  any 
part  or  parts  of  the  said  settled  estates  for  such  terms  of  years  and 
under  such  provisions  as  would  induce  persons  to  build  upon  or  im- 
prove the  same,  or  to  repair  the  messuages  or  tenements  or  other 
buildings  standing  thereon,  or  to  build  others  in  lieu  thereof, — ^it  was 
enacted,  that  all  and  singular  the  manors  or  lordships,  messuages  or 
farms,  lands,  tenements,  and  other  hereditaments  particularly  men- 
tioned and  described  in  the  second  schedule  to  the  said  act  of  1843 
fwhich  schedule  does  not  include  any  of  the  lands  in  the  township  of 
Oxton),  should  from  and  after  the  passing  of  the  said  act  be  vested  in 
certain  persons  in  the  said  act  mentionea,  their  heirs  and  assigns  for 
ever,  freed  and  absolutely  acquitted,  exempted,  exonerated,  and  dis- 
charged from  all  and  every  the  uses,  trusts,  estates,  entails,  remain- 
ders, charges,  powers,  provisoes,  limitations,  and  agreements,  in  and 
by  the  said  indenture  of  31st  October,  1700,  the  said  will  of  the  said 
Charles  Duke  of  Shrewsbury,  the  said  indenture  of  the  4th  of  March, 
1718,  and  The  Shrewsbury  Estate  Act,  1720,  respectively  created, 
limited,  provided,  and  declared  of  and  concerning  the  same  manors, 
messuages,  farms,  lands,  tenements,  hereditaments,  and  premises,  or 
any  of  them,  upon  trust  with  all  convenient  speed  to  sell  and  dispose 
of  all  and  singular  the  said  manors,  &c.,  so  by  the  said  act  vested  as 
aforesaid,  subject  and  without  prejudice  to  any  lease  or  leases  which 
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might  have  been  made  under  the  power  of  leasing  ia  the  said  aot 
chereinaflber  contained. 

15.  By  section  11  of  the  said  i^ct,  the  aforesaid  power  of  lefisinfl? 
contained  in  the  said  act  of  6  G.  1,  was  repealed,  and  by  section  12 
new  powers  of  leasing  were  created. 

16.  By  the  33d  section  of  the  said  act  it  was  enacted  *that  r^koxA 
it  should  be  lawful  for  the  said  John  Earl  of  Shrewsbury  '■ 
during  his  life,  and,  after  his  decease,  for  all  and  every  other  person 
and  persons  to  whom  the  said  hereditaments  and  premises  limited  by 
the  said  indenture  of  the  4th  of  March,  1718,  and  the  said  Shrews* 
bur^  Estate  Act,  1720,  are  by  the  said  settlement  and  act  respectively 
limited  successively  as  aforesaid,  as  and  when  they  should  respectively 
by  virtue  of  the  limitations  aforesaid  be  in  the  actual  possession  or 
entitled  to  the  receipt  of  the  rents  and  profits  of  the  lands  which 
should  for  the  time  being  stand  limited  and  settled  to  such  of  the 
uses  limited  by  the  said  settlement  of  1718  and  the  said  act  of  1720 
respectively  as  aforesaid,  as  should  be  then  subsisting  or  capably  of 
effect,  by  indenture,  to  be  sealed  and  delivered  by  him  in  the  presence 
of  two  or  more  credible  witnesses,  to  demise  or  lease  all  or  any  parts 
of  the  same  lands,  for  any  term  or  number  of  years  not  exceeding, 
ninety-nine  years  in  possession,  to  any  person  whomsoever,  upon 
building  leases,  so  as  in  such  lease  should  be  reserved  the  best  yearly 
rent  that  could  be  reasonably  had  or  gotten  for  the  same,  and  that 
such  leases  should  contain  certain  covenants  in  the  said  act  particu- 
larly mentioned.  Section  35  conferred  powers  to  enter  into  contracts 
for  leases.  Section  36  contained  a  provision  that  such  contracts  should 
contaix^  provisoes  for  re-entry.  Section  37  authorized  the  granting^ 
of  new  leases  when  possession  had  been  recovered  under  the  power 
of  re-entry.  Section  38  gave  power  to  alter,  vary,  and  rescind  con-, 
tracts ;  and  section  39  gave  powers  to  confirm  leases  containing  techni* 
cal  errors. 

17.  By  the  40th  section  of  the  said  act,  power  is  given  to  Earl  John 
during  his  life,  and,  after  his  decease,  for  every  person  to  whom  the 
said  hereditaments  and  premises  limited  by  the  indenture  of  the  4th 
of  March,  1718,  and  the  act  of  1720,  were  by  the  said  ♦settle-  r«g55 
ment  and  act  respectively  limited,  as  and  when  they  should  '- 
respectively,  by  virtue  of  the  limitations  aforesaid,  be  in  the  actual 

f>os8es8ion  or  entitled  to  the  receipt  of  the  rents  and  profits  of  the 
ands  which  for  the  time  being  should  stand  limited  and  settled  to 
such  of  the  uses  limited  by  the  said  indenture  of  the  4th  of  March, 
1718,  and  the  said  act  of  1720  respectively  as  should  then  be  subsist* 
ing  or  capable  of  effect,  to  demise  or  lease  all  the  mines  in,  under,  or 
upon  any  part  of  the  same  lands  situate  in  the  township  of  Little 
^leston,  Oxton,  and  other  places,  in  the  counties  of  Chester,  Salop,  and 
Stafibrd,  in  the  manner  in  the  said  section  mentioned. 

18.  By  indenture  of  lease  made  the  2d  of  February,  1851  (whicli 
for  the  purposes  of  this  case  was  admitted  to  have  been  executed  and 
perfected  in  conformity  with  the  power  contained  in  the  act  of  1848» 
save  in  so  far  as  herein  appears  to  the  contrary),  between  the  Bight 
Hon.  John  Earl  of  Shrewsoury  of  the  one  part,  and  James  Beaziey 
of  the  other  part,  it  was  witnessed,  that,  under  and  by  virtue  of  the 
power  and  authority  in  that  behalf  given  and  reserved  to  the  said 


6bS        EABL  OF  SHBEWSBURT  v.  BEAZLET.    T.  Y.  1865. 

*-  "  — 

earl  by  the  Shrewsbury  Estate  Act,  1848,  and  of  every  or  any  other 

Sower  or  authority  enabling  the  said  earl  in  that  behalf,  the  said  earl 
id  demise  to  the  said  James  Beazley  a  certain  plot  of  land  in  the 
said  township  of  Oxton,  for  ninety-nine  years  from  the  2d  of  Febru- 
ary. 1861. 

19.  The  land  comprised  in  this  lease  was  the  land  sought  to  be 
recovered  in  this  action. 

20.  On  the  9th  of  November,  1852,  the  said  John  Earl  of  Shrews- 
bury died  without  leaving  any  male  issue,  and  thereupon  Bertram 
Arthur,  17th  and  last  Earl  of  Shrewsbury,  succeeded  to  the  title  and 
estates  annexed  to  it.  He  died  a  bachelor  on  the  10th  of  August, 
*6561   ^^^^9  ^^^  thereupon  the  issue  male  of  George  *Talbot,  on 

^  whom  the  estates  were  by  the  settlement  of  the  Duke  of 
Shrewsbury  and  by  the  said  act  of  1720  settled  in  tail-male,  became 
extinct;  and  thereupon  (upon  failure  and  in  default  of  issue  male  of 
the  said  Gilbert  Earl  of  Shrewsbury,  of  the  said  George  Talbot,  and 
of  the  said  John  Talbot,  in  the  said  act  mentioned,)  the  plaintiff,  the 
present  Earl  of  Shrewsbury,  became  and  now  is  the  person,  being 
issue  male  of  the  body  of  the  said  John,  first  Earl  of  Shrewsbury,  to 
whom  the  said  title,  honour,  and  dignitv  of  Earl  of  Shrewsbury  has, 
after  the  decease  as  aforesaid  of  the  said  Gilbert  Earl  of  Shrewsbury, 
George  Talbot,  and  John  Talbot,  without  issue  male  of  their  respeo- 
tive  bodies,  by  virtue  of  the  said  letters-patent  of  creation  of  the  said 
earldom,  descended  and  come. 

21.  Copies  of  the  acts  of  parlian^ent  referred  to,  and  a  copy  of  the 
lease  hereinbefore  mentioned,  accompanied  and  were  to  be  considered 
parts  of  this  case.  • 

The  question  for  the  consideration  of  the  court  in  this  action  was, — 
whether  John  Earl  of  Shrewsbury  had  power  to  demise,  by  the  said 
indenture  of  lease  of  the  2d  of  February,  1861,  the  lands  therein 
mentioned,  so  as  to  bind  the  plaintiffs. 

If  the  court  should  be  of  opinion  in  the  negative  of  the  above 

Suestion,  the  plaintiff,  or  such  one  of  them  as  the  court  should 
irect,  were  or  was  to  have  judgment  to  recover  the  lands  described 
in  the  writ  in  this  action,  with  costs.    If  the  court  should  be  of 
opinion  in  the  affirmative  of  the  above  question,  the  defendants  in 
the  said  action  were  to  have  judgment  in  the  said  action,  with  costs. 
Manisty^  Q.  C.  (with  whom  was  JTbnnen),  for  the  plaintifl&.(o)— The 

(a)  The  points  marked  for  Argument  on  the  part  of  the  pluntiffs  were  ts  follows  :— 

"  1.  That  neither  of  the  acts  mentioned  in  the  ease  eonferred  a  power  to  make  the  lease  ia 
question : 

«  2.  That,  by  the  aet  of  ISdS,  the  lands  therebj  Tested  in  tnulees  for  sale  were  entirely  taken 
ovt  of  settlement  and  the  preyioosly  existing  power  to  lease  them  was  pat  an  end  to : 

"  3.  That  the  oontinoanee  of  the  proTioasly  existing  power  to  lease  the  lands  Tested  in  tms- 
tees  for  sale  woald  be  inconsistent  with  the  tmst  for  sale : 

«  4.  That  the  1st  section  of  the  act  of  1803  by  implication  deelares  that  the  only  leases  vhkA 
were  to  be  Talid  were  snch  as  had  been  made  before  the  passing  of  that  not,  and  therefore  thai 
•ay  Bobsequently  made  shoald  be  Toid : 

«  5.  That  there  was  not  after  the  passing  of  the  aet  of  1803  any  power  to  lease  any  of  tka 
lands  which  by  it  were  Tested  in  trustees  for  sale : 

«  6.  That  the  leasing  power  eonferred  by  the  83d  seetion  of  the  aet  of  1843  is  eonf  ned  to  At 
lands  for  the  time  being  limited  and  settled  to  the  subsisting  uses  of  the  settleoMut  of  1718  and 
thtf  act  of  1720  respeetiTcly,  and  is  not  exerciseable  OTor  lands  whieh  had  been  taken  oat  of 
lettlement,  and  were  by  the  aet  of  1808  Tested  in  trustees  for  sale : 

«7.  That  the  power  oonferxed  by  the  88d  section  of  the  aei  of  1843  was  to  be  azeroised  only 
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qaestion  in  this  oase  ia  whether  *the  lease  granted  by  John  r«geif 
Mrl  of  Shrewsbury  on  the  2d  of  February,  1851,  of  certain  *- 
land  in  the  township  of  Oxton,  in  the  county  of  Chester,  is  a  valid 
lease.    The  act  of  parliament  upon  which  the  defendants  rely  in  sup^ 
port  of  that  lease  is  an  act  of  6  &  7  Vict.  c.  28,  passed  in  the  year 
1843,  which  had  two  main  objects, — one,  the  taking  out  of  settlement 
certain  other  of  the  Shrewsbury  estates  and  vesting  them  in  trustees 
for  sale, — the  other,  to  regulate  all  the  settled  estates  properly  so 
called.    The  power  of  leasing  which  is  relied  on  is  that  contained  in 
the  83d  section,  which  enacts  that  "  it  shall  be  lawful  for  the  said 
John  Earl  of  ^Shrewsbury  during  his  life,  and,  after  his  r^ana 
decease,  for  all  and  ev-ery  other  persons  and  person  to  whom  ■- 
the  said  manors^  hereditaments,  and  premises  limited  by  the  said 
indenture  of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1,  are 
by  the  same  settlement  and  act  respectively  limited  successively  as 
aforesaid,  as  and  when  they  shall  respectively  by  virtue  of  the  limita- 
tions aforesaid  be  in  the  actual  possession  or  entitled  to  the  receipt  of 
the  rents  and  profits  of  the  lands  which  for  the  time  being  shall  stand 
limited  and  settled  by  virtue  of  or  under  the  said  indenture  of  the 
8lBt  of  October,  1700,  the  said  will  of  the  said  Gh&rles  Duke  of 
Shrewsburv,  the  said  indenture  of  the  4th  of  March^  1718,  and  the 
said  act  of  6  G.  1,  or  any  of  them,  or  by  virtue  of  or  under  or  by 
means  of  any  purchase,  exchange,  or  partition,  or  any  act  or  acts  fot 
enclosure,  or  otherwise  howsoever,  to  such  of  the  uses  limited  by  the 
said  indenture  of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1 
respectively  as  aforesaid,  as  shall  then  be  subsisting  or  capable  of 
effect," — '*  to  demise  or  lease  all  or  any  part  or  parts  of  the  same 
lands,"  except,  &c.,  "  for  any  term  or  number  of  years  not  exceeding 
ninety-nine  years,  in  possession,  to  any  person  or  persons  whomsoever 
who  shall  be  willing  substantially  to  improve  or  repair  any  of  the 

E resent  or  any  future  houses  or  buildings  upon  any  part  of  the  same 
inds,"  &c., — *^  so  as  in  every  such  lease  or  demise  there  be  reserved 
and  made  payable  the  best  yearly  rent  that  can  be  reasonably  had  or 
gotten  for  the  same,  to  be  made  payable  half-yearly  or  oftener ;  and 
so  that  every  such  lease  or  demise  be  made  without  taking  any  fine, 
premium,  of  foregift,  or  anything  in  the  nature  thereof,  for  or  in 
respect  of  the  making  of  the;  same," — with  the  usual  covenants  and 
conditions.    The  1st  section,  after  reciting  the  several  settlements  and 
the  act  of  1720,  and  reciting  (amongst  other  ^things)  the  expe-  r^gRo 
diency  of  selling  certain  portions  of  the  estates  described  in  *- 
the  second  schedule  annexed  to  the  act, — that,  in  consequence  of  the 
great  increase  in  the  annual  value  of  the  settled  estates  since  the 
passing  of  the  6  G.  1,  it  was  reasonable  that  the  jointuring  powejr 
should  be  increased, — that  it  would  be  for  the  benefit  of  the  said  John 
Earl  of  Shrewsbury  and  those  succeeding  to  the  settled  estates,  if  the 
power  of  leasing  contained  in  the  6  G.  1  were  repealed,  and  the  said 
Earl  and  the  successive  takers  of  the  settled  estates  were  enabled  to 
grant  leases  for  any  term  not  exceeding  twenty -one  years,  in  posses- 
sion, at  rack-rent,  or  leases  for  such  terms  and  under  such  provisions 

by  parties  for  the  time  being  in  posaeMion  or  rtoeipt  of  the  rents  by  rirtae  of  the  lettlemeiDl 
of  1718,  and  the  set  of  1720 ;  and  that  Bui  John  never  wts  in  poiaession  or  receipt  of  rent  by 
Tirtae  of  the  laid  settlement  and  aoU" 
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fts  would  indnoe  persona  to  btiild  upon  or  improve  the  same,  and  also 
to  grant  mining  leases.  It  tben  proceeds  to  vest  all  the  lands  in  the 
second  schedule  described,  in  trustees,  their  heirs  and  assigns  for  ever, 
^' freed  and  absolutely  acquitted,  exempted,  exonerated;  and  discharged 
of  and  from  all  and  every  the  uses,  trusts,  estates,  entails,  remainders, 
charges,  powers,  provisoes,  limitations,  and  agreements  in  and  by  the 
said  indenture  of  the  81st  of  October,  1700,  the  said  will  of  the  said 
Charles  Duke  of  Shrewsbury,  the  said  indenture  of  the  4th  of  March, 
1718,  and  the  said  act  of  6  G.  1  respectively  created,  limited,  provided, 
and  declared  of  and  concerning  the  same  manors,"  &c.,  upon  trust,  with 
the  consent  of  the  person  who  for  the  time  being  shall  be  in  the  pos- 
session of  the  settled  estates  by  virtue  of  the  limitations  before  men- 
tioned, to  sell  and  dispose  of  the  same,  "subject  and  without  prejudice 
to  any  lease  or  leases  which  may  have  been  made  under  the  power 
of  leasing  thereinafter  contained."  Now,  the  powers  of  leasing  and 
jointuring  had  already  been  repealed,  as  regarded  Oxton,  by  the  act 
of  1803.    By  s.  8,  the  lands  purchased  with  the  proceeds  of  the  sales 

♦fieoi  ^®^®  *^  ^®  "  ^^^^^y^t  settled,  and  ♦assured  to  the  uses,  and 
^  with,  under,  and  subject  to  the  powers,  provisoes,  conditions, 
limitations,  restrictions  from  alienation,  declarations,  and  agreements 
to,  with,  under^  and  subject  to  which  the  said  manors,  &a,  hereby 
vested  in  trust  as  aforesaid  would  have  stood  limited  and  settled  if 
the  same  had  not  been  so  vested  in  trust  as  aforesaid,  or  as  near 
thereto  as  the  nature  of  the  estates  to  be  purchased  and  other  circum- 
stances will  admit.'*  By  s.  6,  which  is  similar  to,  though  stronger  in 
terms  than,  the  7th  section  of  the  act  of  180S,  it  is  enacted,  *^  that,  in 
the  meantime  and  until  such  sale  or  sales  as  aforesaid,  the  said  manors 
and  other  hereditaments  hereby  vested  in  trust  as  aforesaid,  or  the 
unsold  part  or  parts  thereof  for  the  time  being,  shall  be  held  and 
enjoyed,  and  the  rents,  issues,  and  profits  thereof  had,  received*  and 
taken  by  and  for  the  benefit  of  such  person  or  persons  as  would  have 
been  entitled  thereto  and  ought  to  have  held  and  enjoyed  the  same  in 
case  the  same  premises  had  not  by  this  act  been  so  vested  in  trust  as 
aforesaid."  The  real  question  is,  whether  the  88d  section  includes 
the  lands  in  Oxton.  It  is  submitted  that  it  does  not, — the  lands  in 
Oxton  having  by  the  act  of  1808  ceased  to  be  part  of  the  '*  settled 
estates."  The  power  of  leasing  created  by  the  act  of  1843  was  to  be 
exercised  in  respect  only  of  lands  which  stood  limited  to  the  uses 
which  were  subsisting  and  capable  of  taking  efiect  under  the  limita- 
tions contained  in  the  settlement  of  1718  and  the  act  of  1720:  and 
there  is  nothing  to  show  that  it  was  intended  to  extend  that  power  to 
Oxton,  which  bad  ceased  to  be  subject  to  those  limitations. 

Sir  Hugh  Cairns  (with  whom  was  Kay),  for  the  defendants,  (o)— The 

*6611  ^^^^^  ^^^  ^^  question  is  in  all  *respects  a  compliance  with  the 

^  provisions  contained  in  the  83d  seotion  of  the  6  &  7  Vict.  o. 

(a)  The  pointa  marked  for  argoment  on  the  part  of  Uie  defendants  wore  as  follows : — 
'( The  defendants  will  contend  that  John  Earl  of  Shrewsbury  had  power  to  demise  by  tht 
indenture  of  lease  of  the  2d  of  February,  1861,  the  lands  therein  mentioned,  so  as  to  bind  the 
plaintiffs,  because  the  power  of  leasing  which  was  conferred  upon  him  by  the  Shrswsbny 
Sstate  Act,  1843,  extended  to  and  included  the  lands  comprised  in  the  said  lease,  sad  the 
exercise  of  such  power  Tbsted  the  legal  estate  in  such  lands  in  the  lessees  for  the  term  expnsssl 
In  sueh  lease,  or  at  least  untO  the  said  property  should  be  sold  and  oonreyed  under  the  trart 
Ibr  sale  in  that  behalf  contained  in  the  aet  of  1803,  in  the  special  caae  mentioned.'' 
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28 :  it  is  a  building-lease,  and  contains  all  the  covenants  and  condi* 
tions  which  are  required  for  the  protection  of  those  in  remainder  to 
the  settled  estates.  The  objects  of  the  statute  of  1848  were,  to  vest 
in  certain  trustees  the  lands  described  in  the  second  schedule  for  the 

I)urpose  of  sale,  the  proceeds  to  be  invested  in  the  purchase  of  other 
anas  to  be  settled  to  the  same  uses,  and  to  repeal  the  then-ezisting 
power  of  leasing,  and  to  substitute  other  powers  of  leasing  in  lieu 
thereof.    The  main  contention  on  the  part  of  the  plaintiffs,  is,  that 
this  newly-created  power  of  leasing  applies  only  to  the  '*  settled  estates,^ 
properly  so  called,  and  that  Oxton,  having  been  taken  out  of  settle* 
ment  and  vested  in  trustees  for  sale  under  the  act  of  1803,  was  no 
longer  a  part  of  the  ''settled  estates,"  and  so  not  affected  by  the  leas- 
ing power  contained  in  the  act  of  1843.    The  township  of  Ozton, 
however,  is  specifically  mentioned  in  s.  40,  as  one  of  the  parishes  or 
townships  to  which  the  power  of  granting  "mining  leases"  is  extended ; 
and  that  in  terms  precisely  the  same  as  those  contained  in  the  83d 
section.    The  special  case  states  that  the  whole  of  the  township  of 
Oxton  was  dealt  with  by  the  act  of  1803,  and  vested  in  trustees  for 
the  purpose  of  sale.     There  can  be  no  doubt,  therefore,  as  to  the 
^intention.    The  language  in  which  the  estates  in  question  are  rmaao 
dealt  with  in  the  1st  section  of  the  act  of  1843  is  as  follows : —  ^ 
"  Be  it  enacted  that  all  and  singular  the  manors,  messuages,  &c.,  men* 
tioned  and  described  in  the  second  schedule  to  this  act,"  with  all 
appurtenances,  &c.,  "  shall,  from  and  after  the  passing  of  this  act,  be 
vested  in  and  settled  upon,  and  the  same  are  hereby  from  henceforth 
vested  in  and  settled  upon,  John  Wright  and  £.  W.  Jerningbam,  and 
their  heirs,  to  the  use  of  them  the  said  John  Wright  and  E.  W.  Jern- 
ingbam, their  heirs  and  assigns  for  ever,  freed  and  absolutely  aoquittedt 
exempted,  exonerated,  and  discharged  of  and  from  all  and  ever^  the 
uses,  trusts,  estates,  entails,  remainders,  charges,  powers,  provisoes^ 
limitations,  and  agreements  in  and  by  the  said  indenture  of  the  81st 
of  October,  1700,  the  said  will  of  the  said  Charles  Duke  of  Shrews* 
bary,  the  said  indenture  of  the  4th  of  March,  1718,  and  the  said  act 
of  parliament  of  6  O.  1,  respectively  created,  limited,  provided,  and 
declared  of  and  concerning  the  same  manors  or  lordships,  messuages^ 
farms,  lands,  tenements,  undivided  parts  or  shares,  hereditaments,  and 
premises,  or  any  of  them ;  nevertheless,  upon  the  trusts  and  for  the 
intents  and  purposes  hereinafter  expressed  and  declared  of  and  con- 
cerning the  same,  that  is  to  say,  upon  trust  that  they  the  said  John 
^Wright  and  E.  W.  Jerningham  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor,  or  their  or  his  assigns,  do  and  shall  with  all 
convenieiit  speed,  with  the  consent  and  approbation  of  the  said  John 
Barl  of  Shrewsbury,  to  be  testified  by  some  writing  under  his  hand, 
and,  after  his  decease,  then  with  the  consent  of  the  person  who  for  the 
time  bein^  shall  be  in  the  possession  of  the  settlea  estates  by  virtue 
of  the  limitations  before  mentioned,  &c.,  sell  and  dispose  of  all  and 
every  the  said  manors  or  lordships,  messuages,  farms,  lands,  tene* 
zsents,  undivided  parts  or  ^shares,  hereditaments,  and  premises  r«gM 
so  by  this  act  vested  as  aforesaid,  with  their  rights,  members,   '- 
and  appurtenances, — subject  and  without  prejudice  to  any  lease  or  leaseg 
^vhich  may  have  been  made  under  the  power  of  leasing  hereinc^kr  con* 
lainedL"    The  argument  on  the  part  of  the  plaiuti^,  is,  that,  when  the 
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lands  were  rested  in  trnstees  for  the  purpose  of  sale,  tliej  ceased  to  he 
settled  estates.  That  which  is  said  of  Oxton  ma^  be  said  of  all  the 
lands  vested  in  the  trustees  by  this  act.  But  it  is  obvious  from  the 
above  recital  that  the  act  contemplated  the  leasing  of  the  lands  there- 
in mentioned  between  the  time  of  its  passing  and  their  sale.  The 
lands  when  sold  are  to  be  conveyed  to  the  purchasers  "freed  and 
absolutely  acquitted,  exempted,  exonerated,  and  discharged  as  afort- 
waidj  but  stdnect  and  without  prgudice  a$  aforesaid ;^^  that  is  to  say,  freed 
from  the  old  limitations,  but  subject  and  without  prejudice  to  any 
leases  which  may  have  been  made  under  the  leasing-power  therein- 
after contained.  It  is  difficult  to  conceive  words  that  could  more 
dearly  express  that  the  power  of  leasing  intended  to  be  given  is  a 
power  to  be  exercised  with  reference  to  the  whole  of  the  lauds  vested 
in  the  trustees,  by  that  act.  The  Earl  of  Shrewsbury  for  the  time 
being  is  tenant  in  tail  of  the  whole  of  the  settled  estates.  The  grasp 
of  the  settlement  is  never  relaxed  until  something  else  is  substituted 
for  it.  The  2d  section  provides  that  the  moneys  to  arise  from  any 
teles  to  be  made  in  pursuance  of  the  act  shall  be  paid  into  the  Bank 
of  England,  in  the  name  and  with  the  privity  of  the  accountant-general 
of  the  High  Court  of  Chancery,  to  be  placed  to  his  account  there, 
^*  Ex  parte  the  purchasers  of  the  settkd  estates  of  the  Right  Hon.  John 
Earl  of  Shrewsbury.''  This  is  hatdiy  consistent  with  the  argument 
of  the  plaintiff,  that  that  which  is  to  be  sold  has  already  ceased  to 

♦6641  *^  P*^*  ^^  ^^^  "settled  estates"  of  the  Shrewsbury  &mily. 
^  Then,  the  6th  section  provides,  that,  until  sale,  the  estates  are 
to  be  enjoyed  as  before  the  passing  of  the  act.  The  11th  section 
enacts  that  the  power  of  leasing  contained  in  the  6  G.  1,  shall  be  and 
the  same  is  thereby  repealed.  The  12th  section  gives  to  the  person 
in  possession  of  the  settled  estates  a  power  of  leasing  all  or  any  of  the 
lands  (except  Alton  Towers)  for  twenty-one  years,  in  possession,  at 
the  best  and  most  improved  yearly  rents  that  can  be  reasonably  had 
or  gotten  for  the  same,  without  fine,  premium,  or  fbregift,  or  anything 
in  the  nature  thereof.  The  18th  section  in  like  manner  gives  power 
to  accept  surrenders  of  leases  granted  under  the  power  of  leasing  in 
the  6  O.  1,  c.  29,  and  to  grant  new  leases  for  sixty  years  from  the  aate 
of  the  surrendered  lease,  at  the  same  rent,  and  without  fine  or  pre- 
mium, &c.  Then  comes  the  important  section,  viz.  s.  33, — '*  It  shall 
be  lawful  for  the  said  John  Earl  of  Shrewsbury  during  his  life,  and, 
after  his  decease,  for  all  and  every  other  persons  and  person  to  wbom 
the  said  manors,  hereditaments,  and  premises  limited  by  the  said 
indenture  of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1,  are 
by  the  same  settlement  and  act  respectively  limited  successivelj  as 
aioresaid,  as  and  when  they  shall  respectively  by  virtue  of  the  limitor 
tions  aforesaid  be  in  the  actual  possession  or  entitled  to  the  receipt  of 
the  rents  and  profits  of  the  lands  which  for  the  time  being  shall  stand 
limited  and  settled  by  virtue  of  or  under  the  said  indenture  of  the 
81st  of  October,  1700,  the  said  will  of  the  said  Charles  Duke  of 
Shrewsburv,  the  said  indenture  of  the  4th  of  March,  1718,  and  the 
said  act  of  6  G.  1,  or  any  of  them,  or  by  virtue  of  or  under  or  by 
means  of  any  purchase,  exchange,  or  partition,  or  any  act  or  acts  for 
enclosurei  or  othertvisc  howsoever,  k>  such  of  the  uses  limited  by  the 
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said  indenture  of  *tbe  4th  of  March,  1718,  and  the  said  act  of   r«gg5 
66. 1,  respectively  as  .aforesaid,  as  shall  then  be  subsisting  or  *-      ^ 
capable  of  taking  eflFect," — **  to  demise  or  lease  all  or  any  part  or  parts 
^the  same  lands,  except  such  parts  of  the  same  lands  in  the  county  of 
Stafford  as  lie  to  the  north  of  the  river  Churnett,  together  with  the 
buildings  thereon,  if  any,  for  any  term  or  number  of  years  not  exceed- 
ing ninetv-nine  years,  in  possession,  to  any  person  or  persons  whom- 
soever who  shall  be  willing  substantially  to  improve  or  repair  anv  of 
the  present  or  any  future  houses  or  buildings  upon  any  part  of  the 
same  lands,  or  to  erect  and  build  any  house  or  houses  or  other  build- 
ings in  lieu  or  stead  thereof,"  &c. ;  "  so  as  in  every  such  lease  or 
demise  there  be  reserved  and  made  payable  (except  in  the  cases  where 
peppercorn  rents  may  be  reserved  according  to  the  provisions  herein- 
after,— 8.  85,— contained)  the  be^t  yearly  rent  that  can  be  reasonably 
had  or  gotten  for  the  same,  to  be  made  payable  half-yearly  or  oftener ; 
and  so  that  every  such  lease  or  demise  be  made  without  taking  any 
fine,  premium,  or  foregift,  or  anything  in  the  nature  thereof,  for  or  in 
respect  of  making  the  same."    The  clause  then  goes  on  to  provide 
that  the  lease  shall  contain  all  the  usual  covenants  and  conditions,  and 
a  proviso  for  re-entry  for  breach.    The  contention  on  the  part  of  the 
plaintiffs  upon  this  section  has  been,  that  John  Earl  of  Shrewsbury 
at  the  time  he  granted  the  lease  in  question  was  not  in  possession  of 
Oxton  ''  by  virtue  of  the  limitations  aforesaid,"  and  that  Oxton  did 
not  at  this  time  stand  limited  to  the  uses  of  the  settlement  of  1718 
and  the  act  of  6  G.  1.    That,  however,  is  a  fallacy.    John  Earl  of 
Shrewsbury  tuas  in  actual  possession  of  Oxton  under  and  by  virtue 
of  the  limitations  aforesaid.    Whether  he  had  the  legal  estate  or  not, 
is  immaterial.    He  clearly  was  not  a  trespasser.    The  legal  estate,  no 
doubt,  was  in  the  ^trustees :  but  they  nad  no  right  to  the  r«ggg 
possession  or  the  profits  of  the  land.    The  fee-simple  was  in  '- 
them  merely  to  enable  them  to  make  a  title  to  a  purchaser.    It  must 
always  be  borne  in  mind  that  this  act  of  parliament,  which  is  evi- 
dently drawn  with  much  care  and  forethought,  was  drawn  with  the 
full  knowledge  that  the  power  of  sale  contained  in  the  act  of  1803  had 
altogether  failed  to  be  carried  into  effect.    Hence  the  necessity  of  a 
power  of  leasing  as  a  conveniqnt  mode  of  enjoying  the  property  in  the 
meantime. 

Manisty,  Q.  C,  in  reply. — The  state  of  things  which  existed  in  180S 
as  to  Oxton  continues  to  exist  at  the  present  time,  save  inasmuch  as  it  is 
affected  by  the  act  of  1848.  Much,  therefore,  of  the  argument  on  the 
part  of  the  defendants  is  wholly  inapplicable.  It  is  incontrovertible 
that  the  lands  in  Oxton  still  remain  vested  in  the  trustees  for  sale, 
freed  and  exempted  from  all  limitations,  charges,  and  powers,  save 
and  except  the  power  of  leasing  which  then  existed.  Although  new 
powers  of  leasing  are  introduced  by  the  act  of  1848,  these  were  not 
intended  to  affect  the  trusts  created  by  the  former  act.  These  remain 
intact,  and  must  be  executed  if  the  trustees  are  called  upon  to  execute 
them.  At  the  time  of  the  passing  of  the  act  of  1858,  Oxton  was  not 
one  of  the  estates  which  were  settled  to  uses  still  subsisting  and  capa- 
ble of  being  carried  into  effect  under  the  indentures  of  1718  and  the 
act  of  1720 :  and  it  was  obviously  to  those  only  that  the  act  of  1848 
was  intended  to  apply.    John  Earl  of  Shrewsbury  could  not  at  th^^ 
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time  of  granting  this  lease  be  the  person  entitled  to  the  lands  by  vir- 
tue of  the  limitations  in  the  settlement.  All  he  was  entitled  to,  wu, 
the  perception  of  the  rents  and  profits  until  the  trusts  for  sale  should 
be  carried  into  effect.  This  is  plain  from  the  7th  section  of  the  act 
*AA71  ^^  ^^^^ '  *^nd  even  more  so  from  the  5th  section  of  the  act 
^^'J  of  1843.  By  8.  3  of  the  act  of  1843,  the  premises  to  be  pur- 
chased  in  substitution  for  those  vested  in  the  trustees  for  sale,  were  to 
be  "conveyed,  settled,  and  assured  to  the  uses,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  conditions,  limitations,  restrictions 
from  alienation,  declarations,  and  agreements,  to,  with,  under,  and 
subject  to  which  the  said  manors  or  lordships  and  other  hereditaments 
hereby  vested  in  trust  as  aforesaid  would  have  stood  limited  and  set- 
tled if  the  same  had  not  been  so  vested  in  trust  as  aforesaid,  or  as 
near  thereto  as  the  nature  of  the  estates  to  be  purchased,  and  other 
circumstances,  will  admit."  [Montagub  Smith,  J. — What  effect  do 
you  give  to  the  words  in  the  1st  section  of  the  act  of  1843, ''  subject 
and  without  prejudice  to  any  lease  or  leases  which  may  have  been 
made  under  the  power  of  leasing  hereinafter  contained  r''\  That  is 
explained  by  section  13,  which  I  have  already  adverted  to,  and  which 
provided  for  the  surrender  of  leases  made  under  the  old  leasing  power, 
and  the  granting  of  new  leases  in  lieu  thereof,  which  might  very  well 
apply  to  Oxton.  The  foundation  upon  which  the  argument  on  the 
part  of  the  plaintiffs  is  based,  is  this,  that  the  trusts  created  by  the  act 
of  1803  remain,  and  that  the  language  of  the  leasing  power  in  the  act 
of  1843  is  essentially  different  from  that  contained  m  the  former  act 
The  7th  section  of  the  act  of  1843  regards  those  persons  only  as  being 
in  possession,  who* would  have  been  entitled  to  be  in  possession  bv 
virtue  of  the  limitations  before  referred  to,  if  that  act  had  not  passed. 
If  the  power  of  leasing  had  been  intended  to  apply  to  the  lands  vested 
in  the  trustees  for  sale,  it  would  have  been  so  stated  in  plain  terms : 
it  would  not  have  been  left  to  inference  or  conjecture.  The  mention 
of  Oxton  in  reference  to  the  power  to  grant  mining  leases  in  s.  40  was 
*8681  P^'P^^^J  ^^  'oversight :  and  no  substantial  argument  can  be 
^  founded  upon  it. 

Eble,  G.  J. — I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment. A  lease  was  granted  on  the  2d  of  February,  1851,  by  John 
Earl  of  Shrewsbury,  to  the  defendant  Beazley,  pursuant  to  the  power 
contained  in  the  33d  section  of  the  Shrewsbury  Estate  Act,  1843  (6 
Sl  7  Vict.  c.  28),  of  lands  in  Oxton,  in  the  county  of  Chester ;  and  the 
defendant  is  entitled  to  succeed  if  that  is  a  valid  lease. 

The  history  of  this  property,  so  far  as  is  material  to  the  present 
question,  is,  that  large  estates  were  settled  in  1720  upon  the  persona 
who  should  take  the  Earldom  of  Shrewsbury :  and  Oxton  was  included 
m  the  estate  so  settled.  In  the  year  1803,  the  act  of  43  6.  3,  c  40, 
passed,  by  which  certain  portions  of  that  estate  were,  in  the  language 
of  the  act,  exonerated  from  the  uses  imposed  in  1720,  and  vested,  in 
trustees  in  trust  for  sale :  and  s.  7  of  tnat  act  enacted,  "  that  in  the 
mean  time  and  until  the  said  manors,  messuages,  farms,  lands,  tene- 
ments, hereditaments  and  premises  therebv  directed  to  be  sold,  should 
be  sold  in  pursuance  of  the  trusts  aforesaid,  the  same  premises  respect- 
ively should  be  held,  possessed,  and  enjoyed,  and  the  rents,  issuea^ 
and  profits  thereof  should  be  had,  received,  and  taken  by  and  be  ap- 


COMMON  BENCH  REPORTS.    (19  J.  SCOTT.    N.  S.)       668 

■I      I  ■  I  I    I  ■  ■■      .1  ■    ..       I  I       ■  I  ■  I  I  I      I    !■       *        . 

plied  to  and  for  the  benefit  of  such  person  and  persons  as  would  hav6 
been  entitled  thereto,  and  ought  to  have  held,  possessed,  or  enjoyed 
and  received  the  same  respectively  in  case  this  act  had  not  been 
made." 

.  It  is  material  to  consider  what  is  the  right  by  which  the  Earl  of 
Shrewsbury  for  the  time  being  takes  the  lands  in  Oxton  which  were 
so  exonerated  from  the  uses  of  the  settlement  of  1720,  and  vested  in 
trustees  for  a  given  purpose,  but,  subject  to  those  trusts,  to  be  r«ggA 
^possessed  by  him.  In  ray  opinion,  he  has  possession  of  Oxton  '■ 
by  virtue  of  the  uses  in  the  settlement  of  1720,  in  this  sense,  that  he 
takes  it  under  the  statute  of  1803 ;  but  that  statute  refers  to  the  settle- 
ment of  1720,  and  requires  the  person  claiming  possession  of  the  lands 
vested  in  trustees  for  the  purpose  of  sale  under  the  statute  of  1808,  to 
prove  that  he  would  have  been  entitled  by  virtue  of  the  settlement  of 
1720  if  that  statute  had  not  intervened,  and  that  he  is  now  entitled 
by  virtue  of  the  settlement  of  1720,  subject  only  to  such  rights  as  are 
interposed  by  virtue  of  that  statute.  If  any  person  were  claiming 
possession  of  Oxton  as  against  the  Earl  of  Shrewsbury  for  the  time 
being,  the  right  of  the  claimant  as  against  the  earl  would  be  deter- 
mined by  referring  to  the  settlement  of  1720,  and  ascertaining  who 
by  virtue  of  that  settlement  would  have  been  entitled,  if  the  statute 
of  1803  had  not  passed.  He  takes,  therefore,  in  one  sense,  possession 
of  Oxton  by  virtue  of  the  uses  of  the  settlement  of  1720.  So  matters 
Btood  until  the  year  1848,  when  it  was  found  expedient  to  sell  certain 
outlying  portions  of  the  property,  and  to  invest  the  proceeds  in  other 
lands  which  should  make  a  more  compact  estate  around  the  grand 
mansion-house  of  the  Earls  of  Shrewsbury:  and  therefore,  as  there 
was  a  schedule  including  Oxton,  and  including  land  in  various  other 
parishes,  in  the  statute  of  1803,  so  again,  for  the  same  purpose,  there 
IS  a  schedule  of  lands  to  be  sold  by  virtue  of  the  statute  of  1848.  That 
was  one  purpose  of  the  act  of  1848.  But  it  appears  to  me  to  be  clear, 
from  the  perusal  of  that  statute,  that  the  proprietor  of  these  estates 
obtained  from  parliament  in  1848  several  other  powers  applicable  to 
the  whole  of  the  Shrewsbury  property,  and  in  particular  the  leasing 
power  granted  by  s.  S3 ;  and  that  leasing  power,  as  I  understand  the 
section,  extends  not  only  to  the  lands  which  *are  unaffected  pg^Q 
by  the  statute  of  1808,  but  also  to  the  lands  that  were  taken  '- 
out  of  settlement  and  vested  in  trustees  for  the  purpose  of  sale  in 
1803,  and  also  to  the  lands  in  the  parishes  mentioned  m  the  schedule 
to  the  statute  of  1848,  which  are  again  exonerated  from  the  uses  of 
the  settlement  of  1720,  and  vested  in  trust  for  the  purpose  of  sale, 
and,  subject  to  that  trust,  to  be  possessed  by  the  Earls  of  Shrews- 
bury. Several  parts  of  this  statute  relate  to  the  whole  of  the  estates 
settled  in  1720,  of  which  the  Earls  of  Shrewsbury  are  in  possession 
by  virtue  of  the  powers  of  that  settlement,  as  modified  and  explained 
by  what  I  have  already  said. 

I  now  take  s.  33,  which  enacts  that  "  it  shall  be  lawful  for  the  said 
John  Earl  of  Shrewsbury  during  his  life,  and,  after  his  decease,  for 
all  and  every  other  persons  and  person  to  whom  the  said  manors, 
hereditaments,  and  premises  limited  by  the  said  indenture  of  the  4th 
of  March,  1718,  ana  the  said  act  of  6  G.  1,  c.  29,  are  by  the  same 
settlement  and  act  respectively  limited  successively  as  aforesaid,  as 
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and  when  thej  shall  respectiyely  by  virtue  of  the  liiftitations  i^oremii 
be  in  the  actual  possession  or  entitled  to  the  receipt  of  the  rents  aiid 
profits  of  the  lands  which  for  the  time  being  shall  stand  limited  and 
settled  by  virtue  of  or  under  the  said  indenture  of  the  Slst  of  October^ 
1700,  the  said  will  of  the  said  Charles  Duke  of  Shrewsbury,  the  said 
indenture  of  the  4th  of  March,  1718,  and  the  «aid  act  of  6  G.  1,  c.  29^ 
or  any  of  them,  or  by  virtue  of  or  under  or  by  means  of  any  purcbasei 
exchange,  or  partition,  or  any  act  or  acts  for  enclosure,  or  otherwise 
howsoever,  to  such  of  the  uses  limited  by  the  said  indenture  of  the  4th 
of  March,  1718,  and  the  said  act  of  the  6  6. 1,  c.  29,  respectively,  as 
aforesaid,  as  shall  then  be  subsisting  or  capable  of  effect,  &c.,  to  demise 

*B711  ^^  ^^^^^  ^^^  ^^  ^^y  P^^  ^^  parts  of  the  same  lands,  except,  *&c^ 
^  together  with  the  buildings  thereon,  if  any,  for  any  term  or 
number  of  years  not  exceeding  ninety-nine  years,  in  possession,  to 
any  person  or  persons  whomsoever  who  shall  be  willing  substantially 
to  improve  or  repair  any  of  the  present  or  any  fhture  houses  or  build* 
ings  upon  any  part  of  the  same  lands,  or  to  erect  and  build  any  house 
or  houses  or  other  buildings  in  lieu  or  stead  thereof  or  in  addition 
thereto,  or  to  erect  and  build  any  house  or  houses  or  other  buildings 
on  any  part  of  the  said  lands  whereon  no  buildings  shall  be  then 
standing/'  &c.  Now,  in  my  opinion  the  Earl  of  Shrewsbury  is  a 
person  in  possession  of  the  lands  in  question  by  virtue  of  the  limita* 
tions  in  the  settlement  of  1720.  Subject  to  the  power  of  sale  in  the 
trustees,  his  possession  is  by  virtue  of  the  limitations  in  the  settlement 
of  1720 ;  and  they  are  subsisting  and  capable  of  taking  effect,  inas* 
much  as  they  give  him  a  right  ta  the  possession  of  the  property. 
Then,  there  is  an  absolute  power  in  him  to  demise  any  part  of  the 
land  which  he  is  entitled  to.  I  would  observe,  in  reference  to  the 
decision  we  came  to  yesterday  in  the  case  of  The  Earl  of  Shrewsbury 
t;.  Keightley,  antd,  p.  606,  that  the  power  of  leasing  here  is  for  the 
benefit  of  the  remainder-man.  It  is  clogged  with  a  condition  that  the 
best  rent  that  can  be  reasonably  had  shall  be  reserved,  and  without 
line,  premium,  or  foregift,  &c.  It  is  a  totally  different  power  from 
that  of  the  statute  of  1720, — a  power  to  lease  at  the  ancient  rent.  I 
think  section  33  applies  to  the  whole  of  the  Shrewsbury  estates  of 
which  the  earl  shall  get  possession  by  virtue  of  the  settlements  The 
whole  context  of  the  statute  is  to  my  mind  remarkably  confirmatory 
of  that  construction,  because  exception  is  made  at  different  times  of 
the  parts  which  were  taken  out  of  settlement  in  1803  and  in  184S. 
In  the  very  first  section,  in  the  recital  of  the  expediency  of  selling 
^6721  *^^^  outlying  portions  of  the  estate  in  the  counties  of  Oxford, 
J  Chester,  Salop,  and  Worcester,  and  purchasing  other  estates 
more  contiguous  to  the  main  property,  it  is  said  that  it  would  be  for 
the  benefit  of  the  earl  and  those  who  might  succeed,  if  the  said  last« 
mentioned  manors  or  lordships,  messuages,  farms,  lands,  tenements^ 
and  other  hereditaments  were  vested  in  trustees,  in  trust  to  sell  the 
same,  with  a  provision  for  investing  the  money  to  arise  thereby,  under 
the  direction  of  the  Court  of  Chancery,  in  the  purchase  of  othet 
manors,  lands,  or  hereditaments  in  the  said  counties  of  Oxford,  Chester, 
Salop,  Worcester,  Stafford,  Berks,  and  Derby,  or  some  or  one  of  them, 
to  be  settled  to  the  uses  and  under  the  restrictions  which  should  be 
Bubsisting  or  capable  of  taking  effect  in  the  settled  estates  not  vested 
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by  the  48  G.  8,  o.  40  (the  act  of  1803),  or  by  that  act,  in  trust  for  sale. 
It  there  oontemplates  the  whole  of  the  Shrewsbury  property,  except- 
ing out  of  the  term  '^the  said  settled  estates,"  the  estates  vested  by 
the  43  G.  3,  or  by  that  act,  in  trustees  to  be  sold.  The  reason  for  thajt 
exception  would  be  apparent. 
Then  we  come  to  the  jointuring,  power.    Section  7  giy0s  a  larger 

Eower  of  jointuring  than  that  contained  in  the  6  G.  1,  on  all  the  Shrewa- 
ury  estates ;  but  it  is  to  be  subject  and  without  prejudice  to  any  lease 
or  leases  then  subsisting,  and  to  any  lease  or  leases  whicb  should  have 
been  granted  under  any  of  the  powers  of  that  act ;  and  then  comes 
an  exception,  '^  other  than  and  except  the  said  hereditaments  set  forth 
and  described  in  the  schedule  annexed  to  the  43  G.  3,  c.  40,  and  the 
said  hereditaments  set  forth  and  described  in  the  second  schedule  an- 
nexed to  this  act."  The  jointuring  power,  therefore,  will  apply  to 
the  estates  which  shall  be  purchased  in  lieu  of  those ;  and  that  joiur 
taring  power  is  not  to  extend  to  the  lands  in  Oxton,  which  are 
described  in  the  schedule  to  the  act  of  1803,  *nor  to  the  lands  r«^7o 
described  in  the  second  schedule  to  the  act  of  1843.  They  are  *- 
excepted.  The  same  observation  applies  to  s*  14,  which  gives  a  power 
to  srant  annuities  for  younger  children,  which  are  to  be  "charged 
and  chargeable  upon  idl  or  any  part  of  the  said  manors  and  other 
hereditaments  settled  for  the  time  being  as  aforesaid,  other  than  and 
except  the  said  hereditaments  set  forth  and  described  in  the  schedule 
axmexed  to  the  43  G.  3,  c.  40,  and  the  said  hereditaments  set  forth  and 
described  in  the  second  schedule  to  this  act."  In  these  two  instances 
there  is  that  express  exception. 

I  now  come  to  the  other  leasing  clauses.  Section  12  is  the  one 
which  applies  to  leases  for  twenty-one  years.  It  ena^sts  that  ''it  shall 
be  lawful  for  the  said  John  Earl  of  Shrewsbury  during  his  life,  and, 
after  his  decease,  for  all  and  every  other  persons  and  person  to  whom 
the  said  manors,  hereditaments,  and  premises  limited  by  the  said  inden? 
ture  of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1,  c.  29,  are  by  the 
same  settlement  and  act  respectively  limited  successively  as  aforesaidi 
as  and  when  they  shall  respectively  by  virtue  of  the  limitations  afore- 
said be  in  the  actual  possession  or  entitled  to  the  receipt  of  the  rents 
and  profits  of  the  manors  and  other  hereditaments  which  for  the  time 
being  shall  stand  or  be  limited  and  settled  by  virtue  of  or  under  the 
indenture  of  the  31st  of  October,  1700,  the  said  will  of  the  said  Charles 
Duke  of  Shrewsbury,  the  indenture  of  the  4th  of  March,  1718,  and  the 
said  act  of  6  G.  1,  or  any  of  them,  or  by  virtue  of  or  under  or  by  means 
of  any  purchase,  exchange,  or  partition,  or  any  act  or  acts  for  enclosure, 
or  otherwise  howsoever,  to  such  of  the  uses  limited  by  the  said  inden- 
ture of  the  4th  of  March,  1718,  and  the  said  act  of  6  G.  1,  respectively* 
as  aforesaid,  as  shall  then  be  subsisting  or  capable  of  taking  effect,'* 
&c.,  *'  to  demise  or  *lease  any  part  or  parts  of  the  same  manors  ritajA 
and  other  hereditaments  {eoccept  the  mansion  called  Alton  TotverSj  ^ 
in  the  township  of  Farley,  in  the  county  of  Stafford,  and  the  outhouses^ 
gardens,  ponds,  parks,  tooods,  and  premises  usually  enjoyed  with  the  said 
mansion),  to  any  person  or  persons,  for  any  term  or  terms  of  years 
absolute  not  exceeding  twenty-one  years,  to  take  effect  in  possession^ 
and.  not  in  reversion  or  by  way  of  future  interest," — ^reserving  the 
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best  rent,  and  taking  no  premium,  and  witb  tlie  usual  covenants  for 
the  benefit  of  the  remainder-man.  The  person  who  drew  this  act  of 
parliament  took  remarkable  care  when  ne  used  the  words  "  the  said 
settled  estates"  in  the  wide  sense  I  before  mentioned,  to  make  excep- 
tions whenever  the  need  was.  The  exception  in  that  section  is  not  of 
the  lands  contained  in  the  schedule  to  the  act  of  1803,  nor  of  the  lands 
described  in  the  second  schedule  to  the  act  of  1848,  but  it  is  of  the 
mansion  of  Alton  Towers  and  the  property  usually  occupied  and  en- 
joyed with  it 

The  13th  section  gives  the  same  persons  power  to  accept  surrenders 
of  leases  granted  under  the  power  of  leasing  t^ontained  in  the  act  of 
1803  (6  G.  1,  c.  29),  other  than  and  except  the  leases  specified  in  the 
schedule  to  the  act  of  1843,  and  to  demise  the  premises  to  the  person 
or  persons  making  the  surrender  for  any  term  of  years  absolute,  in 
possession,  not  exceeding  the  term  of  sixty  years  from  the  date  of  the 
surrendered  lease,  reserving  the  same  rents,  without  taking  any  fine, 
and  with  a  proviso  for  re-entry  for  non-payment  of  rent,  &c.  That  is 
entirely  a  separate  power,  and  need  not  turn  upon  the  argument  as  to 
the  construction  of  s.  38. 

It  appears  to  me  that  the  whole  tenor  of  this  statute, — dealing  with 
*'  settlea  estates"  in  the  way  I  have  explained, — ^is,  to  give  the  earl  for 
the  time  being  power  to  demise  the  lands  in  Oxton.  The  argument 
*6751  *^^^^  ^^®  lands  in  Oxton  are  exonerated  from  the  uses  of  the 
*'  settlement  of  1720,  and  so  not  within  section  33,  would  say 
that  lands  described  in  the  second  schedule  of  the  act  of  1843  are 
exonerated  from  those  uses.  But  it  is  clear  to  my  mind  that  section 
83  gives  authority  to  demise  the  lands  described  in  that  schedule, 
because  the  1st  section,  creating  the  power  of  sale,  expressly  excepted 
leases  granted  under  this  statute:  and  I  should  sav,  with  respect  to  the 
argument  as  to  the  lands  described  in  the  schedule  to  the  act  of  1843, 
that  they  are  just  as  much  exonerated  from  the  uses  of  the  settlement 
of  1720,  as  the  lands  which  were  described  in  the  schedule  to  the  act 
of  1803.  They  stand  alike ;  and  it  is  clear  to  my  mind  that  the 
leasing  power  conferred  by  section  33  extends  to  the  lands  to  be  sold 
under  the  statute  of  1843 :  and  I  see  no  objection  to  its  extending  also 
to  the  lands  exonerated  from  the  uses  of  the  settlement  of  1720  by 
the  statute  of  1803. 

Does  the  statute  of  Victoria  (1843)  under  "the  settled  estates"  in- 
clude the  lands  in  Oxton?  Section  40  gives  to  the  Earl  of  Shrews- 
bury for  the  time  being  a  power  just  of  the  same  description,  to  demise 
or  lease  all  or  any  of  the  mines  and  minerals,  whether  opened  or  other- 
wise, in,  under,  or  upon  all  or  any  part  or  parts  of  the  same  lands 
situate,  amongst  other  places  namec^  in  the  township  of  Oxton.  It 
is  said  that  that  township  is  there  mentioned  by  mistake.  But  I  am 
very  certain  that  the  statute  is  drawn  with  intense  care  and  skill,  and 
that  it  was  intended  to  give  the  power  of  granting  mining  leases  in 
and  under  the  lands  in  Oxton. 

I  give  this  judgment  without  any  doubt  or  misgiving,  seeing  that 

the  rights  of  the  remainder-man  are  fully  protected.    The  words  of 

the  statute  are  to  my  mind  perfectly  clear  and  consistent  to  the  effect 

*6761  ^  *^^7^  mentioned,  when  the  whole  of  its  provisions  are  read 

-»   together. 
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WiLLES,  J. — ^I  am  of  the  same  opim'on.  I  tbink  the  conclusion  at 
which  the  court  has  arrived  is  entirely  in  accordance  with  what  one 
might  expect  would  have  been  the  provisions  made  in  the  year  1848, 
considering  what  we  know  of  the  history  of  this  property.  Down  to 
that  period,  the  only  leasing  power  which  existed  was  that  which  is 
to  be  found  in  the  statute  of  6  G.  1,  c.  29,  which  was  an  act  passed 
under  very  peculiar  circumstances.  It  was  passed  for  the  purpose  of 
securing  to  a  Roman  Catholic  family,  notwithstanding  the  existence 
of  the  penal  laws  then  in  force  against  persons  of  that  persuasion,  the 
possession  of  their  property :  and  they,  as  part  of  the  price  of  the 
secarity  they  thus  ootained,  agreed  that  there  should  be  no  opening 
oat  of  the  entail  created  by  the  statute,  except  by  an  heir  (an  earl) 
who  should  be  a  protestant.  So  that,  until  the  passing  of  the  act  of 
1843,  it  was  competent  to  any  Earl  of  Shrewsburv  who  might  inherit 
the  property  pnder  the  limitations  contained  in  the  statute  of  6  G.  1, 
being  a  protestant,  to  cut  off  the  entail,  and  so  to  defeat  the  subsequent 
remainders.  Accordingly,  it  is  not  astonishing  to  find  in  that  act  a 
power  of  leasing  which  to  a  great  extent  enabled  the  successive  earls 
to  receive  by  way  of  fine  or  foregift  upon  the  renewal  of  the  leases 
the  benefit  that  might  accrue  from  the  improved  value  of  the  pro- 
perty :  and  the  power  of  leasing  contained  in  the  statute  of  6  G.  1,  is 
one  which  did  not  allow. the  persons  who  successively  came  into  the 
enjoyment  of  the  property  under  the  limitations  contained  in  that  act, 
upon  the  failure  of  the  elder  branch,  to  anticipate  and  enjoy  from 
time  to  time  so  much  of  the  corpus  of  the  property  as  might  be  repre- 
sented by  the  worth  of  a  lease  *for  the  period  allowed  by  the  rttajY 
10th  section,  ''at  the  ancient  and  accustomed  rent,"  which  ^ 
might  be, — and  in  one  instance,  we  have  seen,  was, — less  than  the 
actual  value  of  the  property.  For  that  reason,  and  because  of  the 
omission  of  any  reference  to  the  power  given  by  the  act  of  6  G.  1,  or 
to  any  new  power  consistent  with  the  sale  of  the  corpus  of  the  pro- 
pertv  so  as  to  convert  it  as  it  stood  in  1803  (at  the  time  of  the  passing 
of  the  6  G.  1)  into  money ;  so  that  the  whole  of  that  money  should  be 
laid  out  iu  lands  to  be  settled  to  the  same  uses  as  affected  the  land 
under  the  act  of  6  G.  1.  For  that  reason  it  was  that  the  court  was 
compelled  to  hold  in  Keightley's  Case,  ant^  p.  606,  that  the  lease  was 
void;  because,  to  imply  a  power  to  make  a  lease,  under  the  10th  sec- 
tion of  the  6  G.  1,  01  lands  which  had  come  under  the  operation  of 
the  act  of  1803  (43  G.  3,  c.  40),  would  be  to  hold  that  a  portion  of  the 
corpus  of  the  property  which  was  to  be  sold  by  the  trustees,  and  the 
proceeds  of  wnich  were  to  be  applied  to  the  uses  pointed  out  by  that 
act,  might  also  be  anticipated  and  acquired  by  the  tenants  for  life  under 
the  power. 

So  stood  matters  until  the  passing  of  the  act  of  1843,  7  &  8  Yict. 
c.  28.  The  speedy  sale  which  was  anticipated  in  1803  of  the  land 
subject  to  the  act  of  that  year,  did  not  take  place.  All  the  property 
appears  to  have  very  greatly  improved  in  value  within  the  ensuing 
forty  years :  and  in  1845  was  passed  an  act  of  parliament  having  con- 
siderable effect  upon  the  family  estates,  and  which  led  to  consequences 
which  could  not  be  foreseen.  That  act  appears  to  me,  so  far  as  lan- 
guage can  express  an  intention,  to  have  been  intended  to  deal  with 
the  whole  of  the  property,  to  have  been  intended,  with  regard  to  the 
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powers  given  bj  the  act,  where  those  powers  were  sot  expressly 
*6781  ^^^^^'  ^  ^PP^y  ^o*aIl  the  property  whioh  formed  part  of  th^ 
^  ^Shrewsbury  estates,  whether  that  property  might  remain 
strictly  subject  to  the  limitationsof  the  act  of  6  G.  1,  or  whether  a 
portion  of  it  might  be  sold,  by  reason  of  its  being  desirable  with 
a  view  to  consolidate  the  estates,. and  the  purchase-money  be  applied 
to  the  acquisition  of  other  lands  lying  more  contiguous  to  the  bulk 
of  the  property, — that  the  whole  estate  should  be  subject  to  such 
powers,  when  one  comes  to  consider  the  question,  one  naturally 
looks  to  see  what  these  powers  are, — whether  they  are  powers  which 
would  interfere  with  the  object  which  the  act  had  in  view,  if  exercised 
over  the  lands  to  be  sold  by  the  trustees,  or  whether  they  are  nd 
powers  which  would  rather  advance  the  object  of  the  act ;  especially 
if  the  same  delay  took  place  in  prooeeding  under  the  act  of  1843  aa 
^had  taken  place  in  the  contemplated  sales  under  the  act  of  1803. 

As  my  Lord  has  already  fully  pointed  out  the  principal  provisions 
of  the  act,  I  will  content  myself  with  referring  to  them  very  shortly. 
The  powers  of  the  act  of  1843  are  not  powers  which  allow  the  per- 
sons  in  possession  of  the  property  from  time  to  time  to  anticipate  any 
portion  of  the  income:  but  they  are  powers  which  enable  them  to 
make  leases  for  the  benefit  of  the  persons  who  shall  from  time  to 
time  enjoy  the  property,  whether  they  be  persons  taking  under  the 
conjoint  effect  of  the  statute  of  the  6  G.  1  and  of  the  act  of  1803, 
or  of  the  act  of  1843 ;  and  whether  they  are  the  persons  who  are 
entitled  to  the  enjoyment  of  the  estates  being  tenants  in  tail  from  time 
to  time,  or  whether  they  are  persons  who  had  purchased  from  the 
trustees  under  the  provisions  of  the  two  later  acts.    To  purchases, 
of  course,  it  could  make  no  difference,  because  the  fact  of  the  exists 
ence  of  the  lease  would  be  taken  into  account  in  ascertaining  the  par- 
*8791   ^<^^'™<>Q67  ^^^J  would  be  willing  *to  give.    To  the  person 
^  enjoying  the  estate,  it  might  make  every  difference,  because 
the  property  might  get  into  a.  ruinous  and  dilapidated  state  by  being 
out  of  lease,  and  the  value  to  the  person  who  would  be  entitled  to 
the  property  obtained  in  exchange  might  thus  be  greatly  deteriorated; 
whilst  the  remainder-man  or  heir-in-tail  coming  in  from  time  to  time 
would  not,  for  the  reason  already  mentioned,. be  prejudiced  by  a  lease 
being  made.    All  the  arguments,  therefore,  founded  upon  convenif 
ence  are  in  favour  of  the  assumption  that  Uiese  powers,  even  if  the 
language  be  ambiguous,  are  powers  which  apply  to  the  whole  of  the 
property.    But  I  am  of  opinion  that  the  language  is  not  ambignoua 
On  the  contrary,  I  think  it  is  clear  and  intelligible ;  and  that,  when 
we  come  to  compare  the  language  used  in  the  section  on  which  our 
judgment  must  mainly  turn, — the  33d  section  of  the  act  of  1843,— 
with  the  language  used  in  the  other  portions  of  the  act,  which  were 
meant  to  apply  to  estates  with  the  exception  of  those  in  question, 
the  language  which  was  sufficiently  clear  at  first  becomes  still  clearer. 
The  33d  section  clearly  does  apply  to  all  the  lands  which  were  within 
the  settlement  made  by  the  act  of  6  G.  1,  whether  they  were  subs^ 
quently,  for  the  benefit  of  the  estate,  temporarily  severed  from  it  or 
not    Now,  the  33d  section  amounts  to  this,  that  the  power  of  leasing 
is  to  be  exercised  by  the  persons  and  person  who  from  time  to  time 
should  enjoy  the  property  by  virtue  of  the  settlement  of  1718  and 
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the  act  of  6  G.  1.  It  then  proceeds  to  deal  with  lands  which  may 
have  been  obtained  by  purchase  or  exchange,  &c.  But  I  am  satisfied 
to  take  the  construction  which  is  most  favourable  to  the  plaintifb,  and 
that  gives  the  power  of  leasing  to  the.  person  who  shall  from  time  t6 
time  enjoy  by  virtue  of  the  settlement  made  by  the  act  of  6  G.  1.  I 
am  clearly  of  opinion  that  the  person  who  made  this  ^lease  was  r«  aoa 
in  possession  and  enjoyment  of  the  property  by  virtue  of  the  '- 
settlement  of  the  Duke  and  the  act  of  6  G.  1,  and  that  without  that 
settlement  and  that  act  he  could  not  have  enjoyed  it  at  all.  By  reason 
of  that  settlement,  and  by  reason  of  that  act,  he  is  the  person  desig- 
nated thereby ;  and  the  resulting  trusts  expressed  in  the  7th  section 
of  the  act  of  1803  and  the  5th  section  of  the  act  of  1843  were  result- 
ing trusts  in  his  favour.  He  was  entitled  to  the  temporary  enjoy«> 
ment  of  the  estates  until  they  were  sold ;  and  he  was  entitled  to  the 
benefits  which  could  be  derived  from  selling  or  exchanging  them,  or 
from  the  lands  purchased  with  the  proceeds,  which  came  immediately 
under  the  settlement  of  the  6  G.  1.  Who  else  took  under  that  set- 
tlement? How  otherwise  any  one  could  take  under  that  settlement, 
has  not  been  suggested.  Now,  as  my  Lord  has  pointed  out,  these  words 
are  the  very  words  used  in  the  power  of  jointuring,— 4.  7,  and  in  the 
power  of  cnarging  the  estate  for  the  benefit  of  younger  children, — s. 
14.  Those  powers,  by  the  express  language  of  the  act,  are  not  to 
affect  lands  which  are  vested  in  trustees  under  the  acts  of  1808  and 
1843  ;  and  those  lands  are  taken  out  of  the  language  which  is  used 
in  s.  88  in  describing  the  person  who  is  to  lease  and  the  lands  which 
are  to  be  leased,  by  words  of  exception, — ^'  other  than  and  except  the 
hereditaments  set  forth  and  described  in  the  schedule  annexed  to  the 
act  of  48  G.  8  (1803),  and  the  hereditaments  set  forth  and  described 
in  the  second  schedule  annexed  to  that  act," — the  act  of  1848. 
Therefore  you  have  not  only  language  which  in  my  judgment  is 
sufficient  to  describe  the  person  who  enjoys  for  the  time  being,  which 
describes  no  other  person  and  no  other  lands,  but  you  have  two  legis- 
lative  expositions  of  those  words  as  including  such  persons  and  such 
lands,  but  for  an  express  exception,  in  the  same  act  of  parliament 
You  have  *then  that  fortified  by  the  fact,  that,  in  one  of  those  pg^i 
powers  other  than  that  in  which  it  is  used,  referring  to  the  Ian-  ^ 
guage  of  the  first  section,  you  have  land  expressly  mentioned  which 
was  in  the  schedule  to  the  act  of  1803.  So  much  for  the  body  of  the 
act,  and  so  much  for  the  character  of  the  transaction  itself  as  throw* 
ing  light  upon  the  language  used. 

But  I  apprehend  we  have  another  key  to  the  intention  of  the  legis- 
lature, because  we  have  a  recital  very  carefully  framed,  which  shows 
distinctly,  as  it  appears  to  me,  what  that  intention  was, — the  recitals 
in  an  act  of  parliament  being,  as  Lord  Coke  says,  ''the  key  to  open 
the  meaning  of  the  act,"  and  which  'moreover,  as  he  observes,  may 
enlarge  though  it  cannot  restrain  the  enacting  part.  Passing  over  the 
general  description  of  the  settled  estates,  and  of  the  uses,  and  of  the 
act  passed  for  settling  them,  6  G.  1,  c.  29,  showing  that  they  were  from 
the  beginning  spoken  of  as  '*  the  settled  estates,"  we  come  to  the 
bottom  of  p.  725  of  the  printed  copy  of  the  act  of  1843,  where  we 
find  the  whole  property  twice  described  as  "  the  said  settled  manors, 
hereditaments,  and  premises,"  and  "  the  said  settled  estates."    Next, 
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Ve  find  a  recital  that  "  it  would  be  for  the  benefit  of  the  said  John 
Earl  of  Shrewsbury  and  those  who  may  succeed  to  the  said  settled 
estcUes,  ''  if  the  ouUying  portions  of  the  estate  were  vested  in  trustees 
in  trust  to  sell.  Here,  you  have  the  expression  *' settled  estates*'  with 
an  exception,  expressed  in  other  words,  it  is  true,  but  equally  an 
exception  with  those  which  have  been  mentioned  with  reference  to 
the  powers  of  jointuring  and  of  making  charges  for  younger  children; 
and  you  hav^  the  very  language  which  was  argued  to  have  a  limited 
effect  in  section  83, — "  settled  to  the  uses  and  under  the  restrictions 
which  shall  be  subsisting  or  capable  of  taking  effect  in  the  settled 
♦6821  ^^^^  °^^  vested  by  the  48  G.  8,  c.  40,  or  by  this  *act.  in 
"I  trustees,  to  be  sold."  You  have,  therefore,  in  the  recital  an 
exception  on  that  portion  of  the  act  which  deals  with  the  estate,-- 
excepting  the  estates  which  it  is  insisted  on  the  part  of  the  plaintiff 
are  excepted  here.  The  recital  then  goes  on  to  state,  that,  in  eonse- 
quence  of  the  great  increase  in  the  annual  value  of  the  "settled  estates** 
since  the  6  G.  1,  it  was  reasonable  that  the  power  of  jointuring  should 
be  extended.  It  then  proceeds  to  state  that  it  would  be  for  the  bene- 
fit of  the  then  earl  and  those  succeeding  to  the  *'  settled  estates,"  if 
the  existing  power  of  leasing  were  repealed,  and  the  earl  and  the 
successive  takers  were  enabled  to  grant  leases  in  possession,  at  rack- 
rent,  for  any  term  not  exceeding  twenty-one  years,  and  also  building 
leases  and  mining  leases;  and  no  such  exception  is  introduced  as  is 
found  in  the  previous  part  of  the  recital,  when  it  was  intended  to 
exclude  lands  part  of  which  was  demised  by  the  lease  in  question. 

I  must  own  that  these  considerations  bring  demonstration  to  my 
mind  that  the  power  contained  in  the  83d  section  was  well  and  law- 
fully exercised  by  the  granting  of  the  lease  in  question,  and  conse- 
quently that  our  judgment  should  be  for  the  defendants. 

Bylss,  J. — ^I  am  of  the  same  opinion,  but  not  without  some  appre- 
hension that  I  may  not  have  fully  understood  the  case,  because,  in  the 
view  I  take  of  it,  I  think  it  a  perfectly  clear  case.  The  18th  para- 
graph of  the  special  case  states  that  the  lease  of  the  2d  of  February, 
1861,  was  made  in  conformity  with  the  power  contained  in  the  act  of 
1843,  that  is,  the  6  &  7  Vict.  c.  28.  It  may  be  observed  that  this 
lease  is  a  lease  which  is  perfectly  consistent  with  the  power  in  the 
trustees  to  sell  the  land  for  the  best  price  that  could  be  got  for  it, 
*6831  ^^^'^^^  ^^  ^'^^  *  lesse  in  respect  of  which  *no  premium  or  fore- 
^  gift  was  taken.  Now,  the  argument  of  Mr.  Manisty,  if  I 
rightly  understood  it,  was  this,  that,  in  the  1st  section  of  the  6  &  7 
Yict.  c.  28,  is  a  provision  analogous  to  that  which  was  contained  in 
the  48  G.  3,  c.  40,  that  a  portion  of  the  lands  which  were  settled  by  the 
6  G.  1,  c.  29,  and  made  a  part  of  the  Earl  of  Shrewsbury's  estates  for 
ever,  viz.  the  lands  in  the  second  schedule,  should  be  vested  in  the 
trustees,  ''freed  and  absolute! v  acquitted,  exempted,  exonerated,  and 
discharged  of  and  from  all  ancl  every  the  uses,  trusts,  estates,  entails, 
remainders,  charges,  powers,  provisoes,  limitations,  and  agreements 
in  and  by  the  indenture  of  the  31st  of  October,  1700,  the  will  of  the 
said  Charles  Duke  of  Shrewsbury,  the  indenture  of  the  4th  of  March, 
1718,  and  the  said  act  of  6  G.  1,  respectively  created,  limited,  pro- 
vided, and  declared  of  and  concerning  the  same  manors,  messuages,** 
&c.    NoW|  it  is  plain  that  all  that  was  necessary,  in  order  to  gire 
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effect  to  that  provision,  was  this,  that  the  trustees  acting  under  that 
power  of  sale  should  be  able  to  make  a  good  title  to  a  purchaser,  and 
that,  so  far  as  the  title  of  a  purchaser  is  concerned,  and  so  far  as  is  not 
otherwise  provided  by  the  act,  all  the  uses,  trusts,  estates,  entailsy 
remainders,  charges,  powers,  provisoes,  limitations,  and  ^agreements 
before  mentioned  should  be  wiped  out.  But,  what  is  to  be  done  in 
the  meantime  ?  We  are  told  in  the  last  case,  that,  under  a  somewhat 
similar  power  contained  in  the  former  act,  the  lands  had  remained 
unsold  for  forty  years.  This  fact  was  known  to  the  person  who  drew 
this  act  of  parliament:  and  one  would  suppose  that  he  must  have  con- 
templated that  something  would  have  been  done  in  the  meantime.  I 
should  have  imagined,  without  any  words  to  that  effect,  the  beneficial 
interest  in  the  meantime  would  remain  in  the  person  to  whom  the 
estate  was  limited.  But  that  is  not  lefl  to  conjecture,  'because  r«go4 
8.  5  of  this  act,  which  nearly  follows  the  words  of  the  7th  sec-  ^ 
tion  of  the  former  act,  in  express  terms  provides,  that,  "  in  the  mean- 
time and  until  such  sale  or  sales  as  aforesaid,  the  said  manors  and 
other  hereditaments  thereby  vested  in  trust  as  aforesaid,  or  the  unsold 
part  or  parts  thereof  for  the  time  being,  shall  be  held  and  enjoyed, 
and  the  rents,  issues,  and  profits  thereof  be  had,  received,  and  taken 
by  and  for  the  benefit  of  such  person  or  persons  as  would  have  been 
entitled  thereto  and  ought  to  have  held  and  enjoyed  the  same  in  case 
the  same  premises  had  not  by  this  act  been  so  vested  in  trust  as  afore- 
said." Now,  how  did  John  Earl  of  Shrewsbury  and  the  other  owners 
of  this  estate  hold,  except  by  virtue  of  this  5th  section  7  That  section 
gives  them  a  beneficial  interest ;  probably  also  it  may  give  them  a 
legal  interest :  but  it  is  immaterial  to  consider  that  here.  The  estate 
is  by  the  1st  section  given  to  the  trustees  to  sell  "subject  and  without 
prejudice  to  any  lease  or  leases  which  may  have  been  made  under 
the  power  of  leasing  hereinafter  contained."  I  read  those  words 
"  which  may  have  been  made,"  as  if  they  had  been,  "  which  shall 
have  been  made," — ^that  is,  any  leases  which  should  thereafter  be  made 
under  the  power  of  leasing  thereinafter  contained.  Those  persons, 
therefore,  who  are  to  enjoy  in  the  n^eantime  under  the  limitations  in 
the  statute  of  6  G.  1  have  a  leasing  power,  which  is  contained  in  the 
S3d  section.  Mr.  Manisty  says  that  the  persons  who  are  to  exercise 
that  power  under  s.  83  are  not  entitled  "  under  and  by  virtue  of  the 
limitations  aforesaid."  It  seems  to  me, — though  not  without  some 
doubt  whether  I  fully  understand  the  question, — for  the  short  reason 
I  have  given,  that  they  are  persons  who  are  so  entitled. 

Montague  Smith,  J. — I  am  of  the  same  opinion.  I  *think  [■♦goM 
the  words  of  the  83d  section  of  the  6  &  7  Vict.  c.  28,  construed  ^ 
by  the  surrounding  circumstances  and  by  the  language  of  other  parts 
of  the  act,  included  the  lands  vested  in  the  trustees  for  sale.  The  1st 
section,  in  addition  to  the  inference  to  be  derived  from  the  preamble, 
to  which  my  Brother  Willes  has  so  fully  referred,  shows  beyond  all 
doubt  an  intention  that  the  lands  vested  m  the  trustees  for  sale  should 
be  subject  to  some  leasing  powers.  The  trustees  are  to  sell  '*  subject 
and  without  prejudice  to  any  lease  or  leases  which  may  have  been 
made  under  the  power  of  leasing  hereinafter  contained."  If  the 
lands  vested  in  trustees  to  be  sold  under  this,  act  are  subject  to  the 
leasing  power,  what  reason  is  there  for  supposing  that  the  lands  in 
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Oxton  were  not  subject  to  tbe  leasing  power  also  ?  Mr.  Manisiy  con- 
tends that  those  words  would  be  satisfied  by  referring  them  to  the 
power  given  bj  the  ISth  section  of  the  6  &  7  Yict  <s.  28,  which  is  a 
power  to  Jphn  Earl  of  Shrewsbury,  or  any  other  person  to  whom  the 
lands  limited  by  the  indenture  of  the  4th  of  Marcn,  1718,  and  the  act 
of  6  0. 1,  c.  29,  are  by  the  same  settlement  and  act  respectiyely  limited 
as  aforesaid,  as  and  when  they  shall  respectiyely  ''by  virtue  of  the 
limitations  aforesaid"  be  in  the  actual  possession,  &c.,  to  accept  sur- 
renders of  leases  granted  under  the  power  of  leasing  in  the  6  G.  1,  c. 
29,  and  to  grant  new  leases  for  sixty  years,  reserving  the  ancient 
rents.  But,  why  should  it  be  so  limited  7  That,  taken  by  itself,  is 
not  aptly  described  as  a  leasing  power:  it  is  a  leasing  power  and 
something  more.  It  is  said  that  the  language  of  the  ISth  aecticm 
di£fers  from  that  of  the  12th  section,  which  gives  a  power  of  leasing 
for  twentv-one  years.  The  words  of  that  section  are  precisely  the 
same  as  those  of  the  88d  section.  Then,  the  18th  section,  instead  of 
repeating  all  t|;ke  words  of  the  12th  section,  refers  to  the  settlement  in 
*6861  ^  ^^y*  "  ^7  virtue  of  the  ^limitations  aforesaid,"  those  limita- 
^  tions  being  described  at  length  in  the  section  immediately  pre- 
ceding. There  are  four  leasing  powers  in  this  act, — a  power  to  lease 
for  twenty-one  years  (s.  12)  at  the  best  or  most  improved  yearly  rent, 
without  taking  any  fine,  premium,  or  foregift; — a  power  to  accept 
surrenders  of  leases  granted  under  the  power  of  leasing  in  the  6  G.  1, 
c.  29,  and  to  grant  new  leases  for  sixty  years  (s.  18),  at  the  same  rent 
as  was  reserved  by  the  surrendered  lease, — a  power  to  grant  building- 
leases  for  ninety-nine  years  (s.  88), — and  a  power  in  s.  40  to  grant 
mining  leases.  Why  should  s.  13  be  referred  to  alone  as  the  clause 
to  which  the  exception  in  s.  1  points  ?  Referring  to  the  surrounding 
circumstances,  which  we  are  at  liberty  to  do  in  construing  an  act  of 
parliament,  there  is  every  reason  to  suppose  that  it  was  the  intention 
to  give  this  power.  It  certainly  was  most  expedient  so  to  do ;  for,  it 
might  well  be  supposed  that  a  considerable  period  would  probably 
elapse  before  sales  could  be  eflected.  Indeed,  there  had  been  an 
interval  of  40  years  since  the  previous  act,  and  the  Oxton  property 
still  remained  undisposed  of.  No  doubt>  the  inconvenience  of  a  want 
of  power  of  leasing  those  estates  while  remaining  unsold  had  been 
felt 

For  these  reasons,  it  appears  to  me,  that,  subject  to  the  exception 
already  referred  to,  there  is  in  this  act  a  power  of  leasing  all  the  lands, 
whether  vested  in  trustees  for  sale  or  not.  The  framers  of  the  act  took 
care,  that,  in  the  leases  to  be  granted,  there  should  be  no  provision  to 
deteriorate  the  inheritance,  as  there  was  under  the  old  power  which  we 
held  not  to  apply  to  the  estates  vested  in  trustees  for  sale  under  the 
act  of  1803.  On  the  whole,  I  have  come  to  the  clear  conclusion  that 
the  defendants  are  entitled  to  judgment. 

*6871  WiLLSS,  J. — I  would  add  that  the  18th  section  does  *not 
^  seem  to  me  to  present  any  difficulty.  It  appears  to  me  that 
that  section  was  intended  to  apply  to  an  objection  that  might  be  made 
that  the  leases  described  in  and  authorized  by  s  18  were  leases  in 
reversion.    It  was  not  to  give  a  power,  but  to  remove  an  objection. 

Judgment  for  the  defendimts. 
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Tbe  sUtate  3  A  S  W.  4,  e.  71»  does  not  apply  to  oMomentt  or  profiti  2k  prvadre  in  groat,  e.  g. 
to  a  claim  of  **  a  free-flsbery  "  in  tbe  waters  of  another. 

The  declaration  stated  that  the  defendants  broke  and  entered  m 
certain  close  of  the  plaintiff,  bein^  part  of  certain  lands  called  th« 
Low  Bank  Ground  Estate,  and  landed  and  brought  into  and  upon  the 
said  close  certain  fishing-nets,  and  thereby  and  therewith  damaged  the 
grass  of  the  plaintiff  there  then  growing :  Claim,  207. 

Fifth  plea, — that,  at  the  said  time  when,  &c.,  the  said  close  adjoined 
and  was,  and  the  same  now  is,  part  of  the  shore  of  the  said  inland 
lake  or  water  called  Coniston  or  Thurston  Water,  and  that  the  defend- 
ant Hughes  Le  Fleming  and  all  his  ancestors  whose  heir  he  is,  for  sixty 
years  before  this  suit  enjoyed  as  of  right  and  without  interruption  a 
free-fishery  in  the  said  water,  with  the  right  of  landing  and  bringing 
their  fishing-nets  into  and  upon  any  part  of  the  shore  of  the  said 
water,  as  to  the  said  free-fishery  appertaining :  and  that  the  defendant 
Hughes  Le  Fleming,  and  the  other  defendants  as  his  servants  and  by 
his  command,  did  what  is  complained  of  in  the  lawful  and  reasonable 
use  and  exercise  of  the  said  right,  and  not  otherwise. 

*The  sixth  plea  was  the  same  as  the  fifth,  substituting  r^rgoo 
*'  thirty  years"  for  "  sixty  years."  '■ 

Jfeltish,  Q.  C,  for  the  plaintiff.(a) — The  question  is  whether  a  right 
in  gross  can  be  claimed  under  the  Prescription  Act,  2  &  3  W.  4,  c.  71. 
How  can  actual  user  by  A.  prove  a  right  in  his  ancestors  ?  [ Willss, 
J.— In  Ackroyd  t;.  Smith,  10  C.  B.  164  (E.  C.  L.  B.  vol.  70),  this  court 
held  that  a  right  of  way  could  not  be  claimed  in  gross.]  If  this  had 
been  a  claim  of  a  several  fishery,  it  would  have  been  clearly  bad ; 
for,  it  cannot  be  prescribed  for.  The  statute  applies  only  to  cases 
where  there  is  a  servient  and  a  dominant  tenement.  The  1st  section 
recites,  that  ''whereas  the  expression  'time  immemorial,  or  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,'  is  now  by 
the  law  of  England  in  many  cases  considered  to  include  and  denote 
the  whole  period  of  time  from  the  reign  of  King  Bichard  the  First, 
whereby  the  title  to  matters  that  have  been  long  enjoyed  is  some* 
times  defeated  by  showing  the  commencement  of  such  enjoyment, 
which  is  in  many  *ca8es  productive  of  inconvenience  and  r^goo 
injustice:''  it  then  proceeds  to  ena^t  "that  no  claim  which  ^ 
may  be  lawfully  made  at  the  common  law,  by  custom,  prescription, 
or  grant,  to  any  right  of  common  or  other  profit  or  benefit  to  be  taken 
and  enjoyed  from  or  upon  any  land  of  our  sovereign  lord  the  King, 

(a)  The  point!  marked  for  argument  on  tbe  part  of  the  plaintiff  were  aa  follows : — 

« 1.  That  the  statute  2  A  8  W.  i,  o.  71,'  does  not  apply  to  easements  or  profits  i  prendre  in 

gross :  Weloome  *.  Upton,  6  M.  A  W.  536;  Baily  «.  Stephena,  12  C.  B.  N.  S.  91  (S.  C.  L.  B. 

Tol.  104) : 
^  2.  That  a  ftve-flshery  is  not  a  profit  2k  prendre,  not  being  an  Ineorporeal  hereditament : 
**  3.  That  the  right  of  landing  and  bringing  nets  npon  any  part  of  other  men's  lands  adjoining 

the  water,  eannot  be  deemed  an  easement  or  incident  annexed  to  a  right  of  free -fishery;  for 

that  an  easement,  aa  snoh,  oan  only  be  elaimed  aa  aeoesaory  to  corporeal  property  i 
«4.  That  the  fifth  and  sixth  pleas,  although  apparently  pleaded  with  reference  to  the  statuta 

9  A  3  W.  4,  0.  71,  are  not  such  pleas  aa  are  warranted  by  that  statute,  as  they  allege  enjoyment 

for  the  prescribed  periods,  not  by  oeoupiers,  but  by  the  defendant  and  hia  anoestors^  and  yet  do 

aot  eUia  by  pnaor^tlpn-of^grant" 
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his  heirs  or  successors,  or  of  any  ecclesiastical  or  lay  person,  or  body 
corporate,  except  such  matters  and  things  as  are  herein  specially  pro- 
vided for,  and  except  tithes,  rent,  and  services,  shall,  where  such  rights 
profit,  or  benefit,  shall  have  been  actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto,  without  interruption  for  the  full  period 
of  thirty  years,  be  defeated  or  destroyed  by  showing  only  that  such 
right,  profit,  or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to 
such  period  of  thirty  years;  but,  nevertheless,  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated ;  and,  when  such  right,  profit,  or  benefit  shall  have  been  so 
taken  and  enjoyed  as  aforesaid  for  the  full  period  of  sixty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall 
appear  that  the  same  was  taken  and  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or  writing." 
The  2d  section  relates  to  claims  of  rights  of  way  or  other  easement, 
or  to  any  watercourse,  or  the  use  of  any  water ;  and  the  3d  to  claims 
to  the  use  of  light.  The  4th  section  enacts  "  that  each  of  the  respec- 
tive periods  of  years  hereinbefore  mentioned  shall  be  deemed  and 
taken  to  be  the  period  next  before  some  suit  or  action  wherein  the 
olaim  or  matter  to  which  such  period  may  relate  shall  have  been  or 
shall  be  brought  into  question,  and  that  no  act  or  other  matter  shall 
be  deemed  to  be  an  interruption  within  the  meaning  of  this  statute, 
unless  the  same  shall  have  been  or  shall  be  submitted  to  or  acquiesced 

♦6901  ^°  ^^^  ^°®  y®^^  ^^^  *^®  P^rty  interrupted  *shall  have  had  or 
^  shall  have  notice  thereof,  and  of  the  person  making  or  author- 
izing the  same  to  be  made."  The  6th  section  is  material :  it  enacts, 
"that,  in  all  actions  upon  the  case  and  other  pleadings  wherein  the 
party  claiming  may  now  allege  his  right  generally,  without  averring 
the  existence  of  such  right  from  time  immemorial,  such  general  alle- 
gation shall  still  be  deemed  sufficient ;  and,  if  the  same  shall  be  denied, 
all  and  every  the  matters  in  this  act  mentioned  and  provided,  which 
shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation ;  and  that,  in  all  pleadings  to  actions 
of  trespass,  and  in  all  other  pleadings  wherein  before  the  passing  of 
this  act  it  would  have  been  necessary  to  allege  the  right  to  have 
existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed  for  and  during  such  of  the 
periods  mentioned  in  this  act  as  may  be  applicable  to  the  case,  and 
without  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is 
now  usually  done :  and,  if  the  other  party  shall  intend  to  rely  on  any 
proviso,  exception,  incapacity,  disability,  contract,  agreement,  or  other 
matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact  or 
of  law  not  inconsistent  with  the  simple  fact  of ^  enjoyment,  the  same 
shall  be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of 
the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation."  That  throws  con- 
siderable  light  upon  what  was  intended  by  the  1st  section.  The 
claim  is  to  be  made  in  the  right  of  the  occupier,  instead  of  in  that  of 
the  owner  of  the  fee.  [Bylbs,  J. — Section  1  applies  to  all  rights 
which  may  be  claimed  either  by  custom,  by  prescription,  or  by 
grant.]    This  dearly  is  not  a  case  in  which  the  judge  would  bo 
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*ifB7raiited  in  telHiig  tbe  jury  tiiait  they  might  presume  from  r^gni 
the  mere  fact  of  ueer  a  grant  to  a  man  and  ois  heirs.  If  *- 
this  cooJd  be,  a  man's  estate  might  be  barthened  ¥ritfa  claims  of  wbi^ 
be  conld  have  no  notice.  [Btlu,  J« — ^Tbe  real  questioB  is,  whether 
the  statute  is  applicable  to  such  a  claim.]  In  Weleome  tf.  Upton,  S 
M.  k  W.  586,  where  the  question  was,  whether  a  right  of  pasturage 
ia  ffross  was  within  the  &th  section  of  the  Prescription  Act,  Parke,  S^ 
said:  "  If  the  only  question  in  dus  case  had  been  wheAer  a  right  *of 
common  in  gross  be  within  1^  letotute  2&8  W.4,  c.71,  s.6,  wesho^d 
probably  have  granted  a  rule  for  the  purpose  of  giving  that  question 
further  consideration,  aldiough  we  might  be  disposed  to  think  that 
the  present  case  is  within  the  equity  of  the  statute.    But,  if  the  finfe 

?lea  be  good,  the  determination  of  that  question  becomes  immateriaiL 
*he  first  plea  claims  a  prescriptive  right  in  Thomas  Brereten  and  hfit 
ancestors,  and  in  his  and  their  heirs  and  iissi^ns,  of  ikJc  and  eeversil 
pasturage  in  the  dose  in  question.    That  plea  »  good.    It  is  laid  down 
m  Co.  Litt.  122,  that  a  party  may  prescribe  to  take  the  sole  and  sererifl 
herbage ;  and,  although  this  was  doubted  in  North  v.  Cox,  1  Lev.958| 
it  was  afterwards  established  as  law  by  the  4»ses  of  Ho^ins  v.  TUAh 
him,  PoIIexC  IS,  and  Potter  v.  North,  1  Ventr.  868.    Hhe  word 
'assigns'  in  the  plea  may  be  rejected  as  insensible.*'     [BtTjBB^  J. — In 
Com.  Dig.  Pkoary  (A),  it  is  said  **  A  piscary  is  ^be  liberty  of  fishing 
in  the  water  of  another :  and  this  libei'ty  may  be  claimed  by  grant  0r 
prescription.^'    The  real  question  is,  whether  the  statute  is  applicable 
to  such  a  claim.]    The  matter  was  a  good  deal  considered  by  this  oous^ 
in  Bailey  t;.  Stephens,  12  C.  B.N.S.91  (£.  C.  L.  B.  vol.  104),  where  ft 
was  held  that  a  claim  of  a  prescriptive  right  in  the  owners  or  ocon* 
piers  of  close  A  to  enter  close  B.  (belonging  to  a  third  person),  and 
lo  cut  down  and  carry  away  and  ^convert  to  their  own  use  all   r»ggo 
the  trees  and  wood  growing  and  being  thereon,  *'  as  to  the  said   ^ 
close  A.  appertaining"  was  void,  as  being  too  large.    Willes,  J.,  there 
says:  '*  There  is  no  doubt  an  easement  in  gross  could  not  be  claimed 
by  an  occupier  under  the  Prescription  Act,  because  under  the  Pre- 
scription Act,  as  has  been  pointed  out  already,  the  claim  is  by  custom, 
prescription,  or  grant ;  ana  there  is  no  doubt  that  a  right  could  not  be 
acquired  under  that  act,  by  twenty,  thirty,  or  sixty  years'  enjoyment^ 
according  as  it  might  be,  whether  an  easement  or  a  profit  k  prendre, 
except  it  WQS  capable  of  being  annexed  to  land  within  the  rule  I  have 
mentioned.    But  the  <|uestion  has  arisen  whether  it  is  not  possible  to 
plead  a  right  in  gross  m  the  manner  pointed  out  by  the  subsequenft 
section,  not  a  section  giving  the  right,  but  a  section  giving  the  mode 
of  pleading.    It  is  perfectly  clear  to  my  mind  that  it  cannot  be  so 
pleaded,  without  showing  something  more  than  that  the  person  is  in 
possession  as  occupier ;  it  must  be  shown  that  he  is  heir  or  assisnea 
of  the  person  to  whom  the  right  in  gross  has  been  granted.    The 
mere  fitot  of  his  being  in  possession  does  not  show  that.    Therefore^ 
notwithstanding  the  learned  discussions  that  have  taken  place  as  to 
whether  the  right  of  an  easement  in  gross  may  be  pleaded  in  the  form 
given  under  the  Prescription  Act,  it  is  quite  clear  to  mv  mind  that 
nothing  has  passed  affecting  the  right  of  prescription,  and  t^e  fbuitlt 
imd  fifth  pleas  are  invalid.''    IMontalGiUE  SmTfi,  J. — ^This  plea  is  not 
in  the  ibrm  given  by  a.  6  of  .the  PreaoriptiQn  Ac^    WlULffiB,  J^-^ST 

0.  B.  N.  8.)  VOL.  ^u.— 27 
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is  it  within  s.  2  "  by  some  person  claiming  a  right  thereto.'*]    Sap 
pose  the  enjoyment  had  been  by  one  man  ^one  over  the  whole  period 
of  thirty  years, — how  could  that  proTC  that  he  and  bis  ancestors  had 
it  ?    If  a  man  has  a  right  of  this  kind  at  all,  it  is  a  right  for  erer.  A 

*6981  ^^^  ^^y  ^^  ^^^  ^^^^'  ^^  ^^^  years.  If  ^annexed  to  the  land, 
^  it  passes  with  the  land.  The  Prescription  Act  intended  that 
the  right  should  be  supported  by  simple  user :  if  gained  at  all,  it  is 
gainea  for  ever.  When  the  statute  in  s.  1  provides,  that,  "  where  such 
right,  profit,  or  benefit  shall  have  been  actually  taken  and  enjoyed  by 
any  person  claiming  right  thereto,  without  interruption,"  &c.,  cou- 
pling that  with  s.  6,  it  must  mean,  by  any  occupier  of  a  dominant  tene- 
inent  who  enjoys  it  as  annexed  to  that  tenement.  In  Mounsey  v. 
Ismay,  84  Law  J.,  £xch.  62,  a  claim,  by  custom,  for  all  the  freemen 
and  citizens  of  a  neighbouring  city  to  run  horse-races  over  certain 
land  on  Ascension  Day  in  every  year,  was  held  not  to  be  a  claim  to 
an  easement  within  s.  2.  The  same. court  had  previously  (1  Hurlst 
&  Colt,  729)  held  such  a  plea,  alleging  it  as  a  custom  at  common  law, 
to  be  good :  but,  on  the  last  occasion,  the  claim  of  twenty  or  forty 
years  was  held  to  be  bad,  because  that  was  a  case  where  there  was  no 
dominant  tenement.  [Montaque  Shith,  J. — That  is  putting  a  great 
limitation  on  the  word  custom.]  Martin,  B.,  in  delivering  the  coo- 
aidered  judgment  of  the  court,  in  84  Law  J.,  Exch.  64,  says :  ^'  The 
occasion  of  the  enactment  of  the  Prescription  Act  is  well  known.  It 
had  been  long  established  that  the  enjoyment  of  an  easement  as  of 
right  for  twenty  years  was  practically  conclusive  of  a  right  from  the 
reign  of  Bicham  the  First,  or,  in  other  words,  of  a  right  by  prescrip- 
tion, except  proof  was  given  of  an  impossibility  of  the  existence  of 
a  right  from  that  period ;  and  a  very  common  mode  of  defeating  sach 
a  right,  was,  proof  of  a  unity  of  possession  since  the  time  of  legal 
memory.  To  meet  this,  the  grant  by  lost  deed  was  invented ;  but,  in 
progress  of  time,  a  difficulty  arose  in  requiring  a  jury  to  find  upon 
their  oaths  that  a  deed  had  been  executed  which  every  one  knew  never 
existed:  hence  the  Prescription  Act.  The  1st  section  of  the  act 
*6941  ''^^^^^^  ^  ^profits  &  prendre,  and  the  respective  periods  therein 
^  mentioned  are  thirty  and  sixty  years.  The  present  case  is  not 
i^leged  to  be  within  it.  The  pleas  are  all  grounded  on  the  2d,  which 
enacts  that  no  claim  which  may  be  lawfully  made  at  common  law  by 
custom,  prescription,  or  grant,  to  any  way  or  other  easement,  or  to 
any  watercourse,  or  to  the  use  of  any  water,  to  be  enjoyed  upon  any 
lund,  &c.,  when  such  way  or  other  matter  shall  have  been  actually 
^joyed  by  any  person  claiming  right  thereto  without  interruption 
fi>r  twenty  years,  shall  be  defeated  or  destroyed  by  showing  only  that 
^  auch  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to  such 

Griod  of  twenty  years ;  and,  when  such  way  or  other  matter  should 
ve  been  so  enjoyed  for  the  period  of  forty  years,  the  right  thereto 
should  be  deemed  absolute,  and  indefeasible,  unless  it  should  appear 
t^at  it  was  enjoyed  by  a  consent  or  agreement  bv  deed  or  writing. 
The  question  which  has  been  argued  before  us,  and  which  is  the  true 
pne,  is,  whether  a  custom  for  the  freemen  or  citizens  of  Carlisle,  upon 
Aaoension  Day,  to  enter  upon  another  man's  land  for  the  purpose  of 
holding  horse-races  there,  is  an  easement  vrithin  the  2d  section.  To 
\ie  so,  it  must  be  within  the  words  customi  prescriptioni  or  gran^  to  a 
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way  or  other  easement,  or  to  a  waterooarse,  or  to  the  nse  of  any 
water,  to  be  enjoyed  upon  land  of  another :  and  we  think  it  is  not. 
In  the  first  place,  we  do  not  think  that  this  castom  is  an  easement  at 
all.  One  of  the  earliest  definitions  of  an  easement  with  which 
we  are  acquainted,  is  in  the  Termes  de  la  Ley,  and  it  is  '  a  priyi- 
Fege  that  one  neighbour  hath  of  another  by  writing  or  prescript 
tion,  without  profit ;  as,  a  way  or  sink  through  his  land.'  In  this 
definition  custom  is  not  mentioned:  prescription  is;  and  it  there- 
fore seems  to  point  to  a  privilege  belonging  to  an  individual, 
not  a  custom,  which  appertains  to  many  as  a  class.  "^  Again, 
*in  Mr.  Gale's  book,  p.  5,  an  easement  is  defined ;  a  very  great  r«ggr 
fkumber  of  authorities  are  collected,  and  it  is  stated  in  the  most  *- 
explicit  terms,  that,  to  constitute  an  easement,  there  must  be  two  tene- 
ments, a  dominant  one  to  which  the  right  belongs,  and  a  servient  one 
upon  which  the  obligation  is  imposed."  If  that  be  the  true  construction 
6t  8.  2,  under  the  1st  section  you  would  confine  the  custom  to  the  case 
of  two  tenements,  because  s.  6  equally  applies  to  both  sections.  "  We 
fiirther  think,"  continues  the  learned  Baron,  "that  the  2d  section 
itself  points  to  a  right  belonging  to  an  individual  in  respect  of  his 
land,  not  to  a  class,  such  as  freemen  or  citizens  claiming  a  right  in 
j^rosa  wholly  irrespective  'of  land ;  for,  to  obtain  the  benefit  conferred 
by  the  2d  section,  it  must  be  enjoyed  by  a  person  claiming  right  there- 
to for  the  full  period  of  twenty  years  or  forty  years.  We  are  not 
aware  of  any  case  or  expression  of  opinion  by  any  judge  contrary  to 
this:  but  the  6th  section  of  the  act  has  been  relied  on  as  establishing 
it.  This  section  relates  to  pleadings,  and  enacts,  that,  in  all  pleadings 
to  actions  of  trespass,  and  other  pleadings  wherein  before  the  passing 
of  the  act  it  would  have  been  necessary  to  allege  the  right  to  have 
existed  from  time  immemorial,  it  should  be  sufficient  to  allege  the 
enjoyment  thereof  as  of  right  by  the  occupier  of  a  tenement  in  respect 
whereof  the  same  is  claimed,  &c.  It  has  been  said  that  this  shows 
that  an  easement  within  the  protection  of  the  statute  must  be  an  ease- 
ment belonging  to  a  dominant  tenement :  we  think  it  afibrds  an  argu- 
ment in  illustration  as  to  what  the  legislature  contemplated :  but,  after 
what  fell  from  this  court  in  Welcome  v.  Upton,  6  M.  &  W.  898,  and 
the  same  case  6  M.  &  W.  636,  and  a  note  of  the  late  Mr.  Henry  Willes, 
in  p.  162  of  the  edition  of  Gale  on  Easements  edited  by  him,  we  are 
not  prepared  to  say  the  statute  may  not  extend  to  '''easements  r^ggg 
in  gross ;  although  it  is  to  be  observed  that  all  which  Lord  '- 
Wensleydale  savs  in  the  last  report  of  the  case  (6  M.  &  W.  642,  8)  is, 
— '  We  might  be  disposed  to  tnink  that  the  present  case  (an  alleged 
easement  in  gross)  is  within  the  equity  of  the  statute ;'  and  he  goes 
on  to  add  that  the  question  was  then  immaterial.  But,  however  this 
may  be,  we  are  of  opinion,  that,  to  bring  the  right  within  the  term 
'easement'  in  the  2d  section,  it  must  be  one  analogous  to  that  of  a 
right  of  way  which  precedes  it,  and  a  right  of  watercourse  which  fol 
lows  it,  and  must  be  a  right  of  utility  and  benefit,  and  not  one  of 
mere  recreation  and  amusement.  In  our  opinion,  therefore,  the  pre- 
sent alleged  right  is  not  within  the  language  or  meaning  of  the  rre- 
Bcription  Act ;  and  we  are  satisfied  that  it  was  never  in  the  contem- 
plation of  Lord  Tenterden,  who  framed  it  (see  per  Lord  Wensleydal^ 
0  li.  &  W.  404),  to  inolade  within  the  aot  auoa  customary  rights  as 
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enterifig  land  to  eajby  rural  ^orts,  as  in  Millechamp  v.  Johnson, 
Willes  205,  n^,  or  to  dance  upon  a  green,  as  in  Abbot  v.  Weekly,  1 
Lev.  176,  by  analogy  to  whicn  we  held  this  alleged  customary  right 
to  run  horse-races  a  lawful  one  at  common  Iaw!(a)  What  we  think 
he  contemplated,  were,  incorporeal  rights  incident  to  and  annexed  to 
property  for  its  more  beneficial  and  profitable  enjoyment,  abd  not  cus- 
toms for  mere  pleasure.'*  [Erls,  0.  J.— A  parish  may  tiave  a  custom: 
but  a  parish  cannot  prescribe.]  As  far  as  it  goes,  that  case  puts 
some  limitation  on  the  2d  section  of  the  act.  [Willes,  J. — ^aa 
tlie  case  of  the  pew  been  decided?]  As  that  must  be  claimed 
as  appurtenant  to  a  house,  the  case  would  not  decide  this.  Thea 
assuming  that  a  right  in  gross  may  be  claimed  under  s.  2,  does 
it  apply  to  a  claim  of  a  free  fishery  ?  [Willes,  J. — The  question  ia 
whether  such  a  right  could  be  established  by  user.]  What  does  the 
•ftft71  *P^®*  mean  by  a  free  fishery?    Does  it  mean  an  exclusive 

-I  right  to  take  fish  in  the  water  in  question,  or  a  right  in  com* 
mon  with  others  ?  In  a  very  erudite  opinion  delivered  by  Willes,  J^ 
as  the  unanimous  opinion  of  the  Judges  in  the  case  of  Maloomson  v. 
6'Dea,  10  lEouse  of  Lords  Cases  693,  618,  that  learned  judge  says: 
"  Some  discussion  took  place  during  the  argument  as  to  the  proper 
name  of  such  fishery,  whether  it  ougnt  not  to  have  been  called  in  the 
pleadings  (following  Blackstone)  a  ^free*  instead  of  a  'severa?  fishery. 
This  is  more  of  the  confusion  which  the  ambiguous  use  of  the  word 
^free'  has  occasioned  from  a  period  as  early  as  that  of  the  Year  Book 
of  P.  7  H.  7,  fo.  13,  down  to  the  case  of  Holford  v.  Bailey,  13  Q.  6. 
426,  where  it  was  clearly  shown  that  the  only  substantial  distinction  is 
between  an  exclusive  right  of  fishery,  usually  called  'common  of 
fishery,'  sometimes  *  free'  (used  as  in  free  port).  The  fishery  in  this 
case  is  sufficiently  described  as  a  '  several  fishery,  which  means  an 
exclusive  right  to  fish  in  a  given  place,  either  with  or  without  the 
property  in  the  soil."  In  which  sense  is  thie  word  "free-fishery"  used 
in  this  plea?  If  as  in  free- warden,  the  plea  is  clearly  bad :  it  could 
not  be  intended  to  claim  it  by  thirty  years'  user.  Free-fishery  and 
free-warren  import  an  exclusive  right,  for  the  invasion  of  which  a 
man  may  maintain  trespass,  even  though  he  has  no  interest  in  the 
land  itself.  [Willes,  J. — "  Free-fishery*'  primft  facie  means  severai 
^.sbery.]  In  Hargreave  &  Butler's  note  to  Co.  Litt.  122  a,  it  is  said: 
^  According  to  this  passage,  ownership  of  the  soil  is  not  necessarily 
included  in  a  several  fishery,  and  common  offishery  zxi  A  free  fishery  are 
the  same  thing.  But  one  whose  works  will  be  admired  as  long  as  ii 
^ood  taste  for  literary  compositions,  or  gratitude  for  the  pleasure  and 
instruction  derived  from  them^  shall  have  any  infiuence,  gives  a  very 
*6981  ^PP^B^^  ^explanation ;  for,  according  to  him,  ownership  of  sou 

^  is  essential  to  a  several  fishery;  and  sl  free  fishery  differs  both 
from  several  fishery  and  common  of  fishery  ;  from  the  former,  by  being 
confined  to  a  public  river,  and  not  necessarily  comprehending  the  soil; 
from  the  latter,  by  being  exclusive:  2  Bl.  Comm.  8th  edit.  89.  But 
we  doubt  whether  this  distinction  may  not  be  in  a  great  degree  quea- 
tionable.  1.  In  respect  to  a  severalfishery,  where  is  the  inconsistency 
in  granting  the  sole  right  of  fishing,  with  a  reservation  of  the  soil  and 
its  other  profitjs  ?    Bracton  expt'essly  takes  notice  of  suoh  a  .grant ; 

(a)  In  liouiNj  9.  Uma,f,  I  Hurlst  4  Colt  739. 
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for,  bis  worda  are,  that  one  ma  j  aeTYitatem  imponeve  Aiado  buo  quod 
quis  posflit  pisoari  cam  eo^  et  ita  in  oommani,  vel  quod  aliua  per  se 
ex  lotOL  Bract  fo.  208  b.  There  are  also  numerous  authorities  for 
it;  the  old  books  of  eutries  agreeing  that  one  may  pi^eseribe  for  a 
■Mtveral  fishery  against  the  owner  of  the  soil :  to  which  should  be  added 
the  three  cases  of  Elizabeth  cited  by  Lord  Go^e:  see  Lib.  Intrat.  162  b, 
163  a ;  Bast  ihat.  59'7  b,  &o.  Nor  do  we  understand  why  a  severed 
piscary  should  not  exist  without  the  soil,  aa  well  as  a  several  pasturef 
as  to  which  latter  we  have  already  (supri^  note  6)  shown  the  doctrine 
to  be  settled.  The  chief  reasons  which  occur  against  Lord  Ooke  seem 
to  be  these.  Several  write  never  applicable  except  tQ  the  soil,  lie  for 
piscary :  such  a%  a  precipe  quod  reddat,  monstraverunt  de  ration^ 
abilibus  devisis,  and  trespass,  which  latter  writ  is  particularly  insisted 
iipon  by  Lord  Chief  Justice  Holt :  Dav.  66  b ;  Hugh  Comm.  Grig. 
Wr.  11  W. ;  Ja  440;  1  Ventr.  122;  2  Salk.  637 ;  Skinn.  677.  Suum 
•liberum  tenementum  is  a  good  plea  to  trespass  for  fishing  in  a  severeU 
piscary. '  17  £.  4,  fa  6;  18  E.  4,  fa  4;  10  H.  7,  fa  24,  26,  28.  The 
eoil  will  pass,  as  it  is  said,  by  the  grant  of  a  piscary :  Plowd.  144. 
But  all  these  objections  ma^  be  repelled.  The  writs  *relied  r«ggg 
on  will  not  alwaya  lie  for  a  piscary.  Thus,  if  a  prsBcipe  quod  K  ^ 
reddat  is  brought  of  a  piscary  in  tn^  water  of  another  person,  the  writ 
ia  bad,  and  a  quod  permittat  is  the  proper  remedy :  Fitz.  Abr.  JBri^ 
861 ;  Fitz.  Nat  Brev.  23  I,  and  Aote  (b)  of  the  4ta  edit.  Besides,  in 
the  cases  of  actions  for  trespass  in  a  several  piscary,  or  at  least  in  some 
of  them,  the  writ  seema  in  effect  to  state  a  several  piscary  in  the  plmfh- 
tiff^s  awn  soil^  which  therefore  proves  nothing  as  to  the  sense  of  several 
piscary,  without  further  explanation :  Beg.  Br.  Grig.  96  b ;  Garth. 
S86 ;  Skinn.  677.  The  plea  liberum  tenementum  may  be  replied  to 
by  prescribing  for  a  several  piscary:  see  the  books  before  cited,  as  to 
aucn  a  prescription.  Though  the  gprant  of  a  piscary  generally  may 
perhaps  pass  the  soil,  yet  it  will  not  if  there  are  any  words  to  denote 
a  different  intention ;  as,  where  one  seised  of  a  river  grants  a  several 
Jkkery  in  it,  which  is  the  case  put  by  Lord  Goke  in  another  place: 
and  much  less  will  the  soil  pass  when  there  is  an  express  reservation 
of  it:  antd,  4  b,  and  n.  (2)  there.  Henoe>  as  it  shpula  seem,  the  argu- 
ments  are  short  of  the  purpose;  for,  at  the  utmost,  they  only  prove 
that  a  several  piscary  is  presumed  to  comprehend  the  soil,  till  the  con- 
trary  appears,  which  is  perfectly  consistent  with  Lord  Coke's  position, 
that  they  may  be  in  different  persons,  and  indeed  appears  to  us  as  the 
true  doctrine  on  the  subject.  2.  Both  parts  of  the  description  of  a 
free  fishery  seem  disputable.  Though,  for  the  sake  of  distinction,  it 
night  be  more  convenient  to  appropriate  free  fishery  to  the  franchise 
pf  fishing  in  p^Ko  rivera  by  derivation  from  the  Grown,  and  though 
in  other  countries  it  may  be  so  considered,  yet,  from  the  language  of 
our  books,  it  seems  as  if  our  law  practice  nad  extended  this  kind  of 
fishery  to  all  streams,  whether  private  or  pttblic ;  neither  the  registet 
aor  other  books  professing  any  discrimination :  Bol.  96  b ;  Fitz.  N .  Bw 
♦88  (^);  Fitz.  Abr.  Assise  422 ;  4  B.  4,  fa  28;  17  E.  4,  fa  6  b,  r^^^/v 
7  a;  7  H.  7,  fa  18  b;  Ora  Gar.  564;  1  Ventr.  122;  8  Mod.  L  '^^ 
97 ;  Garth.  286 ;  Skinn.  677.  Again,  it  is  true,  that,  in  one  case,  the 
^urt  h^ldi  free  fishery  to  impprt  W-  exclusive  right  equally  with  several 
piscary^  chiefly  relying  on  the  writs  in  the  Beg.  96  b,  and  the  48  iL 
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S,  fo.  24.  But  then  this  was  only  the  opinion  of  two  judges  against 
one,  who  strenuously  insisted  that  the  word  libera  ex  vi  termini 
implied  common^  and  that  many  judgments  and  precedents  were 
founded  on  Lord  Coke's  so  construing  it:  2  Salk.  037;  Carth.  285. 
That  the  dissenting  judge  was  not  wholly  unwarranted  in  the  latter 
part  6f  his  assertion,  appears  from  two  determinations  a  little  before 
the  case  in  question :  see  Upton  v.  Dawkin,  8  Mod.  97,  and  Peake  «. 
Tucker,  citea  in  Carth.  286,  in  marg.  We  may  add  to  this  the  three 
oases  cited  by  Lord  Coke  as  of  his  own  time ;  and  that  there  are  pas- 
sages in  other  books  which  favour  his  distinction :  see  Cro.  Car.  654 ; 
17  E.  4,  fo.  6  b,  7  a ;  7  H.  7,  fo.  18  b."  [Willbs,  J.— A  free-fishery, 
like  free-warren,  oould  only  be  granted  by  the  Crown  before  Magna 
Charta.  It  has  been  held  that  a  several  fishery  could  be  granted  in  a 
river  not  tidal;  but  that  is  called  ^'separalis."  When  common  of 
fishery  is  described,  it  is  usually  called /ree,  by  reason  of  everybody 
having  a  right  to  go  there.  I  on  this  ground  refused  at  Chambers  to 
make  the  defendant  state  his  claim  with  more  precision.]  Is  a  several 
fishery  a  profit  i,  prendre  within  the  meaning  of  the  Prescription  Act? 
It  imports  an  ownership  in  the  soil,  and  therefore  cannot  oe  claimed 
as  a  profit  k  prendre :  it  is  an  interest,  and  not  a  mere  easement :  Com. 
Dig.  Piscary  (A).  By  profit  k  prendre  in  the  Prescription  Act,  is 
meant  a  profit  or  ben^t  which  is  to  be  enjoyed  in  common  with 
others.  For  this  Mounsey  v.  Ismay,  84  Law  J.  £Kch.  62,  is  a  distinct 
authority. 

*7011       ^Manisty^  Q.  C.  (with  whom  was  J*.  A.  JSuasell),  contri.(a)— 
^  The  right  set  up  by  the  pleas  is  one  which  is  necessarily  inci< 
dent  to  the  right  of  fishing :  the  riffht  to  fish  could  hardly  exist  aput 
from  the  right  to  land  nets  on  the  banks  of  the  water.    Primfi  facie 
the  owner  of  the  banks  would  be  the  owner  of  the  soil  of  the  lake 
adjoining.    It  may  be  that  at  some  former  time  the  owner  granted  to  A« 
B.,  his  heirs  and  assiKoa,  a  right  of  fishing  in  the  lake,  with  the  right 
of  landing  nets  on  tne  soil  of  the  banks,  be  it  several  or  otherwise; 
It  is  a  right  which  is  recognised  by  the  law,  and  which  is  assignable 
at  law.     Why  should  not  such  a  right  be  gained  by  the  Prescription 
Act  ?     That  it  is  a  profit  cannot  be  doubted.    It  is  not  like  a  mere 
personal  license  to  nsh.    Thirty  years'  enjoyment  is  enough  to  estab- 
lish the  right  under  s.  1.     [Willbs,  J. — Proof  of  thirty  years'  enjov- 
ment  of  land  is  evidence  that  the  party  is  owner  of  the  fee :  but,  would 
it  prove  that  he  is  in  possession  of  an  inheritable  estate?]     The  rule 
of  law  is  well  explained  in  Bailey  v.  Stephens,  12  C.  B.  N.  S.  91  (E. 
C.  L.  B.  vol.  104),  where  the  right  claimed  was  very  analogous  to 
that  claimed  here.    In  Wickham  v.  Hawker,  7  M.  &  W.  63,  it  was 
held  that  the  grant  to  a  person,  his  heirs  and  assigns,  of ''free  liberty, 
with  servants  or  otherwise,  to  come  into  and  upon  lands,  and  there  to 
hawk,  hunt,  fish,  and  fowl,"  is  a  grant  of  a  license  (^profit,  and  not 
of  a  mere  personal  license  of  pleasure ;  and  therefore  a  profit  i  prendre 
within  the  Prescription  Act,  2  &  8  W.  4,  c.  71,  s.  2.    Parke,  B.,  in 
giving  judgment,  says:  "The  liberty  ot fowling  has  been  decided,  in 
one  case,  to  be  a  profit  k  prendre,  and  may  be  prescribed  for  as  saoh : 

(a)  The  point  mark«^  for  argament  on  the  part  of  the  d«f«BdMit  WW  M  followt : — 
«•  That  the  right  elaimed  in  the  tflh  and  lizth  pleas  ii  one  whieh  may  be  well  daiaid 
pleaded  vader  the  itatate  2  *  8  W.  4»  e.  TL" 
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Davies's  Case,  3  Mod.  246.    *The  liberty  to  hawk  is  one  r^M 
species  of  ancupium  (Manwood,  c.  18,  s.  10,  p.  117),  the  taking  *• 
01  birds  by  hawks,  and  seems  to  follow  the  same  rule.    The  liberty 
of  fishing  appears  to  be  of  the  same  nature ;  it  implies  that  the  person 
who  takes  the  fish  takes  for  his  own  benefit :  it  is  common  of  fishing.!' 
[BtlsS;  J. — That  is  no  authority  for  the  position  that  such  a  right 
enjoyed  in  gross  is  within  the  statute.    [Willes,  J. — A  right  of  seve- 
ral fishery  may  be  appurtenant  to  a  manor.]    In  Gray  v.  Bond,  2 
Brod.  &  B.  667  (E.  C.  L.  B.  vol.  6),  5  J.  B.  Moore  527  (E.  0.  L.  R. 
vol.  16),  it  was  held,  that,  where  the  lessees  of  a  fishery  had  publicly 
landed  their  nets  on  the  shore  at  A.  for  more  than  twenty  years,  and 
had,  at  various  times,  dressed  and  improved  the  landing-place  (both 
the  fishery  and  the  landing-place  having  originally  belonged  to  one 
person,  but  no  evidence  being  offered  to  show  that  he,  or  those  who 
under  him  owned  the  shore  at  A.,  knew  of  the  landing  nets  by  the 
lessees  of  the  fishery), — ^it  was  properly  left  to  the  jury  to  presume  a 
grant  of  the  right  of  landing  to  the  lessees  of  the  fishery  by  some 
former  owner  of  the  shore  at  A.    Welcome  v.  Upton,  6  M.  &  W.  536, 
is  a  case  of  the  same  sort.    [Willes,  J. — The  same  case  in  5  M.  & 
W.  398  is  more  to  the  purpose.    There,  a  plea,  that,  before  and  at,  &c., 
the  defendant  and  all  his  ancestors,  whose   heir  he  is,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary  have  had,  and  been 
used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  and 
the  defendant  still  of  right  ought  to  have,  for  himself  and  themselves, 
the  sole  and  several  herbage  and  pasturage  of  and  in  divers,  to  wit^ 
217  acres,  &c.,  of  a  certain  open  field,  &c., — was  held  to  be  disproved 
by  showing  a  grant  to  the  defendant's  ancestor  eighty-one  years  before, 
for  a  valuable  consideration :  and  it  was  further  held  that  such  a  plea 
is  not  aided  by  the  statute  2  &  3  W.  4,  c.  71,  s.  1.    In  delivering 
judgment,  Parke,  B.,  says :  "  The  defendant  ought  *to  have  r«70S 
pleaded  this  right  in  a  different  mode.    It  has  been  urged  in  ■- 
argument  that  this  is  not,  strictly  speaking,  a  claim  of  a  profit  si  pren- 
dre, but  an  interest  in  the  land  itself:  if  that  view  is  correct,  the  case 
would  not  fall  within  the  2  &  3  W.  4,  c.  71.    But,  whether  that  be 
80  or  not,  there  is  no  question  that  the  plea  is  not  proved :  it  claima 
an  immemorial  right  in  Billingsley ;  but  the  evidence  at  the  trial  was 
of  a  conveyance  in  1755  from  Brereton  to  an  ancestor  of  Billingsley. 
The  only  question  upon  which  there  seems  to  be  any  doubt  is  this: 
whether,  supposing  it  to  be  a  profit  to  be  taken  out  of  the  land,  the 
defendant  can  plead  in  the  old  form,  claiming  the  riffht  from  time 
immemorial ;  because,  the  1st  section  of  the  2  &  3  W.  4,  o.  71,  pre- 
vents such  right,  when  enjoyed  for  thirty  years,  from  being  defeated 
by  showing  that  it  first  existed  prior  to  that  time.    I  think,  however^ 
that,  under  this  section,  the  proper  mode  is,  to  plead  the  enjovment 
of  the  right  for  the  periods  tnerein  mentioned.    It  is  true  that  the  5tli 
section  does  not  appear  to  be  worded  so  as  to  embrace  the  present 
case ;  and  Lord  Tenterden,  who  framed  the  statute,  seems  to  have 
drawn  that  section  under  the  idea  that  a  profit  k  prendre  could  not  be 
claimed  except  as  appendant  or  appurtenant    I  think,  however,  that^ 
by  the  general  rules  of  law,  the  claim  ought  to  be  pleaded  according 
to  the  fact.    I  am  not  sure  that  by  putting  a  liberal  construction  oa 
the  5th  section,  it  might  not  be  made  to  include  the  present  case :  but| 
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Boription;  but  appurtenants  may  be  created  in  some  cases  at  this 
day.  As,  if  a  man  at  this  day  grant  to  a  man  and  his  heirs  common 
in  such  a  moore  for  his  beasts  levant  or  couchant  upon  his  manor ;  or, 
if  he  grant  to  another  common  of  estovers  or  turbary  in  fee-simple, 
to  be  burnt  or  spent  within  his  manor :  by  these  grants  these  com* 
mons  are  appurtenant  to  the  manor,  and  shall  passe  by  the  grant 
thereof.  Concerning  things  appendant  and  appurtenant,  two  tbingi 
are  implied, — first,  that  prescription  (which  regularly  is  the  mother 
thereof)  doth  not  make  anything  appendant  or  appurtenant,  unless 
the  thing  appendant  or  appurtenant  agree  in  quality  and  nature  to  the 
thing  whereunto  it  is  appendant  or  appurtenant :  As,  a  thing  corporeal 
cannot  properly  be  appendant  to  a  thm^  corporeall,  nor  a  thing  inoor* 
poreall  to  a  thing  incorporeall."  To  this  Mr.  Hargrave  adds  a  note,— » 
*'  The  true  test  seems  to  be  the  propriety  of  relation  between  the  prin- 
cipal and  the  adjunct ;  which  may  be  found  out  by  conanidering  whether 
*7081  ^^^  ^  agree  in  nature  and  Equality  as  to  be  capable  oi  union 
^  without  any  incongruity  f  see  1  Yentr.  886;  and  see  Gale,  p.  9. 
Upon  the  whole,  it  is  submitted  that  the  right  here  claimed  is  one 
of  the  very  rights  contemplated  by  the  Prescription  Act;  and  that  the 
5th  section,  properly  construed,  admits  of  its  being  pleaded  as  it  ia  here. 

Mellish,  Q.  C,  in  reply. — No  case  has  decided  that  a  right  in  gross 
like  this  can  be  proved  by  simple  user.  The  mischief  the  statute 
was  designed  to  obviate,  was,  that  the  user  was  liable  to  be  defeated 
by  showing  unity  of  possession  at  any  time  since  the  time  of  Bichard 
the  First.  Wickham  v.  Hawker,  7  M.  &  W.  68,  has  no  application  to 
the  present  case.  And  Gray  v.  Bond,  2  Brod.  &  B.  667  (E.  C.  L.  B. 
vol.  6),  6  J.  B.  Moore  627  (E.  C.  L.  B.  vol.  16),  was  a  case  where  the 
right  was  claimed  as  appurtenant  to  land,  not  of  a  right  claimed  in 
gross,  as  this  is.  So  also  in  Davies's  Case,  8  Mod.  246,  the  right  was 
claimed  as  appurtenant.  Our,  adv.  vuU, 

Montague  Smith,  J.,  now  delivered  the  judgment  of  the  court: — 

To  a  declaration  in  trespass  for  breaking  and  entering  the  plaintiff^s 
close  and  landing  fishing-nets  there,  the  defendant  pleadea  that  the 
land  was  part  of  the  shore  of  an  inland  lake  called  Coniston  Water, 
and  that  tne  defendant  (Le  Fleming)  and  all  his  ancestors  whose  heir 
he  is  for  sixty  years  before  the  suit  enjoyed  as  of  right  and  without 
interruption  a  free-fishery  in  the  said  water,  with  the  right  of  landing 
their  nets  on  the  shore,  as  to  the  free-fishery  appertaining,  and  then 
justified  the  trespasses  under  these  alleged  rights.  There  was  a  similar 
plea  alleging  the  enjoyment  for  thirty  years. 

*7091       ^^  these  pleas  the  plaintiff  demurred ;  and  the  ^demurrer 
^  raises  the  question  whether  the  rights  so  pleaded  to  belong 
to  the  plaintiff  in  gross  are  within  the  Prescription  Act,  2  &  S  W.  4, 
C.71. 

The  construction  of  the  statute  on  this  point  is  not  free  from  diffi* 
culty ;  and,  although  the  question  has  arisen  in  the  courts,  it  has  not 
been  decided.  We  are  now  called  on  to  determine  it;  and,  upon  con- 
aideration  of  all  the  provisions  of  the  act,  we  are  led  to  the  conclusion 
that  rights  claimed  in  gross  are  not  within  it. 

The  language  of  the  1st  section  may  be  sufficiently  large  to  ioclodo 
some  rights  in  gross.  The  subjects  of  claim  are,  '*  right  of  commoa 
or  other  profit  or  benefit  to  be  taken  and  enjoyed  from  or  upon  anj 
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land."  The  first  and  governing  subject  of  claim  referred  to,  is,  "ri^bt 
of  common."  This  general  phrase,  which  defines  no  species  of  com- 
mon, is  no  doubt  wide  enough  to  include  a  right  of  common  in  gross, 
as,  common  of  pasture ;  but  it  is  not  an  apt  or  proper  phrase  to  desig* 
nate  a  several  right  to  the  exclusive  pasturage  of  land,  or  any  other 
several  and  exclusive  right  to  take  any  particular  profit  of  the  land. 
A  sole  and  several  right  of  pasturage  in  gross  claimed  by  prescrip- 
tion was  upheld  by  the  Gourt  of  Exchequer  in  Welcome  v.  Upton,  6 
M.  k  W.  586 :  see  also  Co.  Litt.  122  a.  So,  a  right  to  take  all  the 
wood  in  a  certain  close  ''may  lawfully  exist  as  a  profit  i  prendre  in 
gross:  Sir  Francis  Barrington's  Case,  8  Co.  Bep.  136.  But  such  a 
right  cannot  be  claimed  as  appurtenant  to  land,  because  it  is  in  its 
nature  wholly  unconnected  with  the  enjoyment  of  the  supposed  domi- 
nant tenement  and  its  necessities :  Bailey  v,  Stephens,  12  C.  B.  N.  Sc 
91  (E.  C.  L.  B.  vol.  104).  So,  a  right  to  a  several  fishery,  and  a  right 
to  take  minerals,  may  lawfully  exist  as  rights  of  profit  i  prendre  in 
gross.  These  rights  in  gross,  however,  would  not  be  aptly  or  pro- 
perly described  by  the  expression  "  right  of  common"  in  the  Pre- 
scription Act ;  and  the  succeeding  words  may  ^reasonably  be  r^^i  a 
construed  to  relate  to  a  profit  or  benefit  of  the  same  nature.  If,  ■- 
then,  there  are  some  rights  of  profit  i  prendre  in  gross  which  do  not 
&11  within  the  fair  meaning  of  the  words  of  the  act,  it  seems  a  reason- 
able ground  for  presuming  that  the  legislature  did  not  intend  to  deal 
with  rights  in  gross  at  all,  but  contemplated  only  those  more  usual 
and  ordinary  rights  of  common  and  profits  k  prendre  which  are  in  some 
way  appurtenant  to  lands,  and  are  limited  to  the  wants  of  a  dominant 
tenement. 

It  may  be  observed  that  the  instances  in  which  rights  in  gross  have 
oome  before  the  courts  are  very  rare,  and  that  the  mischief  referred 
to  in  the  preamble  of  the  Prescription  Act  arose  in  the  litigation 
which  was  of  constant  occurrence  between  the  owners  of  dominant 
and  servient  tenements.  We  think,  however,  the  first  section  ought 
not  to  be  read  alone,  but  must  be  construed  by  reference  to  the  other 
provisions  of  the  act. 

The  2d  section  relates  to  easements  and  to  watercourses.  We  think 
this  section  refers  to  easements  properly  so  called,  and  to  rights 
which  are  in  some  way  appurtenant  to  a  dominant  tenement.  The 
Court  of  Exchequer^  in  the  case  of  Mounsey  v.  Ismay,  84  Law  J^ 
Exch.  52,  appears  to  have  come  to  this  conclusion.  In  the  judgment 
of  that  court  it  is  said,  ''  We  further  think  that  the  2d  section  itself 
points  to  a  right  belonging  to  an  individual  in  respect  of  his  land." 
Again, — "  What  we  think  Lord  Tenterden  contemplated,  were,  incor- 
poreal rights  incident  to  and  annexed  to  property,  for  its  more  bene- 
ficial and  profitable  enjoyment.*'  The  limited  scope  of  the  2d  section 
affords  some  ground  for  arriving  at  what  was  tne  intention  of  the 
legislature  in  the  1st  section,  especially  as  the  introductory  words  are 
the  same  in  both,  viz.  *'  No  claim  which  may  be  lawfully  made  at  the 
common  law  by  custom,  prescription,  or  grant." 

*But  the  6th  section,  which  relates  to  pleading,  seems  to  us  r^^i  i 
to  give  a  key  to  the  true  construction  of  the  act    That  section  ^ 
professes  to  enact  forms  of  pleading  applicable  to  all  the  rights  within 
the  act  theretofore  claimed  to  have  existed  from  time  immemorial,  and 
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irhich  forvoM,  il  deelarefl^  shall  in  smk  eas^  be<  mfieienk..  These  forum 
have  clear  relation  to  t ighls  which  are  appiun«uuit  to  land,  aod  to 
awih  rights  odIj. 

The  seoond  braDch  of  the  aeetion  enacts^  "  that,  in  all  othfOP  plead- 
ings to  actions  in  trespass^  and  in  all  other  pleadings  wherein  b^ose 
the  passing  of  this  act  it  would  have  been  neoessarj  to  allege  tb« 
jrigbt  to  bare  existed  from  time  imaieinoriaV^ — iQcliidin^  therefore^ 
mil  rights  claimable  by  prescription^ — *'  it  shall  be  sufficient  to  allege 
ihe  enjoyment  thereof  as  of  right  br^  tha  occupiers  gf  i/»e  tenemeni  in 
fesfeci  wkertof  the  same  is  chimed,  f<^r  and  ^iurifig  sv/Jk  of  ihe  periods 
mentioned  in  the-  act  as  tnay  be  appUcahls  to  the  ease,  and  withaui  daim^ 
ing  in  the  name  or  right  of  ihe  owner  of  the  fee,  oa  is  now  usualbf  ebneJ'' 

The  whole  principle  of  this  pleading  assumes  a  dominant  tenement^ 
and  an  enjoyment  of  the  right  by  the  ocouplera  of  it.  The  proof 
must  of  course  follow  and  support  the  pleading.  It  is  obvious  thai 
eights  claimed  in  gross  cannot  be  so  pleaded  or  proved.  If,  therefore^ 
Ibey  i^re  held  to  be  within  the  act,  the  enactment  as  to  pleadiag  cannot 
be  satisfied :  for  then  that  mode  of  pleading  which  the  statuto  eimess 
shaUi  in  all  cases  of  rights  theretofore  claimed  from  time  immemorial, 
be  sufficient,  would  not  only  be  insufficient,  but  in  certaiu  cases  mani* 
festly  inapplicable*  Assuming  the  legislature  to  have  had  in  yiew  in 
this  clause  (as  its  language  imports)  all  the  rights  formerly  claimable 
by  prescription,  to  which  the  act  was  intended  to  apply,  it  is  necessary 
implication  to  bold  that  presoriptive  rights  in  gross  are  not  within  the 
floopc  of  the  statuto  at  all, 

*7I21      ^^'  ^^^  statuto  were  in  other  respects  free  from  doubt,  poesi- 
^  bly  the  effect  of  this  clause  might  be  got  over :  but  we  own 
that  we  think  it  indicates  with  tolerable  clearness  the  subjeots  with 
which  the  legislature  intended  to  deal. 

It  was  suggested  in  the  course  of  the  argument  that  great  difficulties 
would  arise  as  to  the  evidence  necessary  to  establish  the  nature  and 
quality  of  rights  in  gross,  if  they  were  assumed  to  be  within  tht 
statuto,  which  do  not  occur  in  the  case  of  rights  proved  and  dete^ 
mined  by  user  and  enjoyment  by  the  occupiers  of  a  dominant  tone^ 
ment ;  as,  for  instance,  whether  sixty  or  thirty  years'  enjoyment  by 
one  man  in  the  course  of  his  own  lile»  and  no  more^  would  establish 
any  right,  either  in  that  man  for  life  or  a  descendible  right  in  gross, 
although  there  might  be  nothing  in  the  natur^  of  his  single  eiyoj- 
ment  to  indicate  perpetuity.  If  rights  in  gross  were  intonded,  it  might 
reasonably  be  expected  that  some  guide  to  solve  difficulties  of  this 
kind,  either  by  tne  mode  of  pleading  or  otherwise,  would  have  bees 
found  in  the  act.  In  the  view  we  take,  it  is  not  necessary  to  decide 
whether  the  words '' free-fishery"  in  these  pleas  mean  i^  sole  several 
fishery  or  a  common  of  fishery*  Which  ever  they  mennt  the  right  ii 
claimed  in  gross. 

Having  come  to  the  conclusion  that  the  provisions  of  the  Presorip- 
tion  Act  are  not  applicable  to  rights  so  claimed,  it  follows  that  the 
pleas  are  bad,  and  that  our  judgment  on  the  demurrers  must  be  gives 
for  the  plaintifitl  Judgment  for  the  plaintiffs) 

(a)  Upon  tiie  tn«l,  thfi  jury  aflinned  the  defendantt*  right  to  iah  im  Conbton  Watir,  tat 
Mgatlred  their  olAtm  to  Und  neti  on  the  pUintUP^t  l«n4 :  tad  a  rerdiet  vm  fMud  for  tki 
pUiaUff,  with  40i.  d«nM««f« 
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C6T«omftt  cm  %  joint  1mm  of  eerUIn  Is&ll  \tf  two  tomtits  In  eonmiOii,  Vfafi^by  it^  Homttok 
^IboloBd  tueordimg  to  fA^r  mm^o/  tfMAVM  to  tbo  loltfoob,  who  ooirM«Bto4  wHk  th«B  mnd  Hloir  l«b 
^pooliTO  AWrt  mtdamgmio^rtpaig.  It  Ikon  do4qoo4  a  titlo  to  tbo  phiiDtllb  m  tbo  noigBMB 
of  ono  only  of  tho  nndiridod  sharao,  traced  the  leaio  to  tbo  dofoadaot'o  tosftaka,«ad  aifltfoed-* 
'breaob  by  biin  ot  tbo  corenant  to  repair  in  tbo  time  of  tbo  plaintifFi  :«— 

Hold,  on  domtfrrer,  tbat  botb  tbo  tonsnta  in  common  of  tbo  rtfronion  lit  tbo  iStto  0f  Ibo  broach 
oogfat  to  bava  Joined  aapbdntiSf  ib  tbo  aodon. 

CoviSNAKT  upon  an  indenture  of  demise. 

The  declaration  stated  that  Pearson  Thompson,  ^Bdward  Annitage  and 
Sarah  Anne  his  wife,  John  Leathley  Armitage  and  Elizabeth  his  wife, 
Eldred  Green,  Henry  Green,  Richard  Allan  Green,  Mary  Green^  Elizabeth 
Ann  Green,  and  Esther  Green,  by  H.S.  L.,  their  attorney,  .sued  Edward 
Charles  Bakewill,  executor  of  the  last  will  and  testament  of  Richard 
Monkhonse,  deceased,  by  virtue  of  a  writ,  &o.  For  that  Henry  Thomp- 
son and  Judith  his  wife,  bein^  tenants  in  common  in  fee,  in  right  of 
the  said  Judith  Thompson,  oi  one  undivided  moiety  of  a  messuage 
imd  land  at  Edmonton,  in  the  county  of  Middlesex,  and  Sarah  Thorn- 
lasin  Teshmaker  being  tenant  in  common  of  the  other  undivided  moietv 
of  the  said  messuage  and  land,  the  said  Henry  Thompson  and  Juditn 
Thompson  and  the  said  Sarah  Thomasin  Teshmaker,  by  deed  bearing 
date  the  17th  of  January,  1798,  let  the  said  messuage  and  land,  accor£ 
ing  to  their  several  estates,  to  John  Cobley,  to  hold  to  him,  his  execu- 
tors, administrators,  and  assigns,  for  seventy-two  years  from  the  24t'h 
of  June  then  last  past ;  and  the  said  John  Coblev  by  the  said  dee<| 
covenanted  with  the  said  Henry  Thompson  and  Judith  Thompson  and 
Sarah  Thomasin  Teshmaker,  and  their  respective  heirs  and  assignsy 
that  he  and  they  would  from  time  to  time  and  at  all  times  during  the 
'continuance  of  the  said  demise,  at  the  proper  costs  and  charges  of  him 
and  them,  well  and  sufficiently  repair,  uphold,  support,  sustain,  main- 
tain, amend,  and  keep  the  saia  messuage  and  all  ana  singular  other  the 
'buildings  and  fences  which  then  were,  or  which  thereafter  during  the 
^continuance  of  the  term  thereby  granted  might  be  erected,  r»7t4 
built,  or  set  up  upon  the  said  demised  premises,  or  upon  any  ■- 
part  thereof,  in,  by,  and  with  all  and  all  manner  of  needful  and  neces- 
sary reparations  and  amendments  whatsoever,  when,  where,  and  as 
often  as  need  or  occasion  should  be  or  require,  and  the  messuage, 
buildings,  and  fences,  being  so  well  and  sufficiently  repaired,  upbe1d| 
Supported,  sustained,  Tnaintained,  amended,  and  kept  as  aforesaid 
should  and  would,  at  the  end  and  expiration  or  other  sooner  determi- 
nation of  the  said  lease,  peaceably  and  quietly  leave,  surrender,  and 
.yield  up  unto  the  said  Henry  Thompson,  Judith  Thompson,  and  Sslrali 
Thomasin  Teshmaker,  their  heirs  or  assigns,  together  with  all  locks, 
keys,  bars,  bolts,  doors,  shutters,  chimney-pieces,  dressers,  shelves, 
'pipes,  gutters,  wells,  pumps,  sinks,  and  other  fixtures  whidh  during 
-the  said  lease  should  be  affixed  or  set  up  in  or  about  the  said  thereby 
'demised  premises,  or  any  part  thereof,  in  good  plight  and  condition, 
reasonable  wear  and  use  tnereof  only  excepted ;  and  likewise  that  it 
'fibottld  and  might  be  lawful  to  and  for  the  said  Henry  Thompson,  Ju« 
'dith  Thompson,  and  Sarah  T.  Teshmaker,  their  heirs  and  assigns,  and 
every  of  them,  with  workmen  and  others;  or  without,  twice  or  oftener 
dn  eveiy  year  daring  the  sdid  term  thereby  granted,  at  seasonable 
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times  in  the  day-time,  to  enter  and  come  into  and  npon  tbe  said  de- 
mised premises  and  eyery  or  any  part  thereof,  there  to  view,  search, 
and  see  the  state  and  condition  of  the  reparations  thereof,  and  of  all 
snch  defects,  decays,  and  wants  of  reparation  as  npon  any  such  view 
should  be  then  and  there  found  to  give  or  leave  notice  or  warning  in 
writing  at  the  said  demised  premises  to  and  for  the  said  John  Cobley, 
liid  executors,  administrators,  or  assigns,  to  repair  and  amend  the  same 
*7151   ^^^^^^  ^^®  space  of  three  months  then  next  following,  within 

-I  *which  said  time  and  space  of  three  months  next  after  such 
notice  and  warning  he  the  said  John  Cobley  did  thereby,  for  himself^  his 
executors,  administrators,  and  assigns,  covenant,  promise,  and  agree  to 
repair  and  amend  the  same  accordingly :  Averment,  that  afterwards, 
and  during  the  continuance  of  the  said  term,  divers  other  buildings 
and  fences  were  erected,  built,  and  set  up  upon  the  said  demised  pre- 
mises by  the  said  John  Cobley ;  and  afterwards  and  during  the  said 
term  all  the  estate  and  interest  of  the  said  John  Cobley  in  the  said 
'messuage  vested  in  the  said  Bichard  Monkhouse  by  assignment :  that, 
JEifter  the  making  of  the  said  lease,  the  said  Henry  Thompson  died, 
leaving  the  said  Judith  Thompson  and  Sarah  T.  Teshmaker  him  sur- 
viving ;  and  afterwards,  and  auring  the  said  term,  the  said  Sarah  T. 
Teshmaker  died,  leaving  the  said  Judith  Thompson  her  surviv- 
ing; and  afterwards  and  during  the  said  term,  the  said  Judith 
Thompson  died  seised  of  and  in  her  said  reversion  in  the  said  demised 
premises ;  and  by  divers  deeds  and  conveyances  all  the  estate  and 
interest  of  the  said  Judith  Thompson  in  the  said  demised  premises, 
and  her  said  reversion  of  and  in  the  same,  which  was  in  her  at  the 
time  of  her  death,  became  vested  and  is  now  vested  in  the  plaintiff 
who  are  now  seised  of  the  same :  that  afterwards,  and  during  the  said 
term,  and  whilst  the  said  Bichard  Monkhouse  was  assignee  as  afore- 
said, and  whilst  the  said  reversion  was  vested  in  the  plaintiff  as  afore- 
said, entry  was  made  upon  the  said  demised  premises  by  and  on 
behalf  of  the  plaintiffs,  to  see  the  state  and  condition  of  the  repara- 
tions thereof,  according  to  the  said  lease,  and  notice  and  warning  in 
writing  of  divers  decays,  defects,  and  wants  of  reparation  then  found 
upon  the  said  view  in  and  about  the  said  demised  premises  and  the 
huildings  then  erected  and  built  upon  the  same,  was  then  given  at 
V7I6I  ^^^  ^^^  ^demised  premises  to  and  for  the  said  Bichard  Monk- 

^  house,  to  repair  and  amend  the  same  within  the  space  of  three 
months  then  next  following,  according  to  the  said  lease :  that  three 
months  next  after  the  said  notice  and  warning  elapsed  in  the  lifetime 
of  the  said  Bichard  Monkhouse  before  that  suit,  and  all  things  had 
been  done  and  had  happened,  and  all  periods  of  time  had  elapsed 
necessary  to  entitle  the  plaintiffs  to  sue  the  defendant  on  the  said  lease, 
and  to  bring  that  action,  and  before  that  suit,  and  whilst  the  said  Bich- 
ard Monkhouse  was  assignee  as  aforesaid,  and  whilst  the  reversion 
was  vested  in  the  plainti&  as  aforesaid,  the  said  lease  expired,  ended, 
and  determined :  Breach,  that  the  said  Bichard  Monkhouse  in  his  life- 
time, after  he  became  and  whilst  he  was  assignee  as  aforesaid,  and 
after  the  said  reversion  came  to  and  whilst  it  was  vested  in  the  plaio- 
tiflb  as  aforesaid,  and  during  the  continuance  of  the  said  demise,  saf* 
.  fered  the  whole  of  the  said  messuage  and  all  the  other  buildings  and 
fences  which  were  then  erected,  built,  and  set  up  upon  the  said  de- 
loiaed  premises,  to  be  and  remain  ^reatl  j  out  ox  repair,  for  want  of 
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needful  and  necessary  reparations  and  amendments,  contrary  to  tbe 
said  covenant  in  the  said  lease :  Further  breach,  that  the  said  Biohard 
Monkhouse  in  his  lifetime,  whilst  he  was  assignee  as  aforesaid,  and 
after  the  said  notice  and  warning  in  writing,  and  whilst  the  said  rever* 
aion  was  vested  in  the  plaintifb  as  aforesaid,  did  not  within  the  said 
space  of  three  months  next  following  the  said  notice  and  warning, 
repair  or  amend  the  defects,  decays,  and  wants  of  reparation  mention* 
ed  therein,  or  any  of  them,  but  wholly  neglected  so  to  do,  contrary 
to  the  said  covenant  in  the  said  lease :  Further  breach,  that,  at  the 
end,  expiration,  and  determination  of  the  said  lease  as  aforesaid,  the 
said  Biohard  Monkhouse,  in  his  lifetime,  did  not  surrender  or  yield 
*up  the  said  messuage  and  demised  premises  with  the  build-  r^ir-i  7 
ings  then  erected  upon  the  same,  or  any  part  thereof,  well  or  ^ 
suflElciently  repaired  or  upheld  or  kept,  according  to  the  covenant  in 
the  said  lease,  nor  did  he  surrender  or  yield  up  the  same  or  any  part 
thereof  with  the  fixtures  or  any  of  them  which  during  the  said  lease 
had  been  affixed  or  set  up  in  or  about  the  said  demised  premises,  in 
Kood  plight  or  condition,  reasonable  wear  and  use  thereof  excepted ; 
bat  that  the  said  Bichard  Monkhouse  surrendered  and  yielded  up  the 
whole  of  the  said  messuage,  buildings,  premises,  and  fixtures  greatly 
out  of  repair,  and  in  a  very  ruinous  and  bad  condition,  reasonable 
wear  and  use  excepted,  contrary  to  the  said  covenant  in  the  said  lease: 
Claim,  2000^. 

.  To  this  declaration  the  defendant  demurred,  the  grounds  of  de* 
murrer  stated  in  the  margin  being,  *'  that  the  declaration  shows  no 
title  in  the  plaintiffs  to  sue,  and  that  the  joint  covenants  set  forth  in 
the  declaration,  under  the  circumstances  therein  set  forth,  do  not  run 
with  the  reversion."    Joinder. 

'  F.  M,  White  (with  whom  was  Lush),  Q.  C,  in  support  of  the  de- 
murrer.(a) — The  declaration  shows  no  title  in  the  plaintiffs  to  sue. 
Wootton  V.  Steffenoni,  12  M.  &  W.  129,  is  in  point.  There,  a  decla- 
ration  in  covenant  stated  that  A.  and  B.  his  wife  were  seised  in  fee 
of  an  undivided  moiety  *of  certain  premises  in  right  of  the  r^^-io 
wife,  and  C.  was  seised  of  the  other  moiety ;  that  A.  and  B.  I- 
and  C.  demised  the  premises  for  twenty-one  years  to  D.,  who  cove- 
nanted with  A.  and  C.  to  repair;  that  G.  afterwards  became  seised  in 
fee  of  the  reversion  of  all  the  premises,  and  devised  them  to  the  plain- 
tifb  and  A.  in  fee;  that  A.  died,  and  the  plaintiffs  survived  him ;  and 
that  before  the  death  of  A.  all  the  estate  of  D.  in  the  premises  came 
to  the  defendant  by  assignment ;  and  assigned  as  a  breach  that  the 
defendant  would  not,  after  the  assignment,  and  during  the  demise, 
and  while  the  plaintiffs  and  A.  were  seised  of  the  reversion,  and  before 
the  death  of  A.,  repair  the  demised  premises.  The  court  inclined  to 
think  that  the  covenant  sued  upon,  being  made  with  A.  and  C.  only, 
was  not  a  covenant  running  with  the  land,  on  which  the  assignee  of 
the  reversion  could  sue, — at  all  events  without  an  averment  that  the 


*  (a)  The  pointe  marked  for  argnment  on  the  part  of  the  defendant  were  as  followi  :— 

•*  1.  That  the  deolaration  thowa  no  title  In  the  plaintiff  to  ine : 

^  2.  That  the  Joint  eorenants  eet  forth  in  the  deolaration,  under  the  eifoomttaBoei  th«reia  nI 
forth,  do  not  mn  with  the  rereraion : 

«  8.  That  the  declaration  b  bad,  by  reason  of  the  non-Joinder  of  the  representatlres  of  Sarah 
Thomasin  f  eshmeker,  who  Is  therein  described  as  tenant  in  oommon  of  an  nndirided  moletj  of 
«0M  meMiuffe  and  land  rttered  to  lo  tha  said  deelantioB." . 
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breach  was  oommittod  in  the  lifetime  of  A,'fl  iriitBL  Rirke,  B^  in  the 
coarse  of  the  argument,  observes,-^^'  This  is  a  demise  of  two  imdi* 
rided  interests,  of  which  the  parties  Are  tenants  in  comtBon,  and  it  jb 
a  Joint  covenant  with  both :  wiU  that  ran  witk  the  reversioQ  ?  It 
does  not  appear  on  the  face  of  the  hose  that  they  have  separate  intereatfl^ 
otherwise  the  poirenant  might  be  construed  to  be  a  separate  coreoanl 
with  each  in  respect  of  his  separate  interest.  Therefore  this  is  a  joint 
contract  with  two ;  and,  though  their  estatea  are  separate,  we  cannot 
look  out  of  the  lease  for  that  fact.*'  Here,  no  title  to  sne  ia  traced 
from  the  representatives  of  Sarah  Teshmabsr*  [Wilubs»  J. — ^Ther« 
are  two  qnestkms, — first,  whether  the  covenant  may  not  mmre  as  one 
covenant, — secondly^  whether  the  parties  may  not  sne  npon  their 
several  covenants^  There  is  no  estoppel.  The  hnsband  leases  his 
wife's  estate  for  seventy  •two  years;  and  she  has  survived  him.]  la 
«tl01  ^^^y  ^'  Addenbrooke,  4  <^  B.  197  (K  C.  L.  B.  ^oL  45),  m 
^  ^declaration  in  covenant  at  the  snit  of  £.  stated  that  F.  and 
W.  demised  lands  and  ircn-mines  of  one  undivided  moiety  of  wbieh 
F.  was  seised  in  fee,  to  the  defendant  for  a  term  of  years,  the  defend- 
ant covenanting  with  F.  smd  W.  a»d  thmr  heirs,  executors,  &c.,  to 
erect  and  work  farnaces,  to  reipair  the  premises,  and  work  the  mines; 
and  that  F.  died,  and  the  plaintiff  was  F.'s  heir :  and  breaches  of 
covenant  were  assigned,  committed  aince  F.-s  death.  The  defendaafi 
pleaded  that  W.  survived  F. :  and  it  was  held,  on  demurrer,  that  the 
action  broagfat  by  L.  without  W.  could  not  be  ttaiotdned.  [BtIaES, 
J. — One  of  the  parties  in  that  case  had  no  interest  in  the  eistate ;  the 
principle,  therefore,  is  not  applicable.])  In  delivering  the  judgment 
of  the  court  in  that  case,  Lord  Denman  says :  "  The  result  of  the  cases 
appears  to  be  this,  that,  where  the  legal  interest  and  caute  (/  adim  of 
the  covenantees  are  several^  they  should  «ue  separately,  tiioi^h  the 
covenant  be  joint  in  terms ;  but  the  several  interest  -and  the  sever^ 
ground  of  action  must  distinctly  appear,  «s  in  the  case  of  covenanis 
to  pay  separate  rente  to  tenants  in  common  upon  demises  by  them ;  or 
as  in  the  instance  cited  from  Slingsby^s  Oase  (6  Co.  Bep.  18  b),  in  the 
note  (1)  to  the  case  of  Eocleston  v.  Olipsham,  1  Wma.  Saund.  155, 
where  a  man  'by  indenture  demised  Blaokaore  to  A.,  Whiteacre  to  B., 
and  Greenacre  to  C,  and  covenanted  with  them  and  each  of  them  that 
he  had  good  title, — each  might  maintain  an  action  for  his  particular 
damage  by  a  breach  of  that  covenant.  On  the  other  hand,  it  appeam 
from  several  cases,  that,  if  the  cauee  ofacHon  be  joints  the  action  should 
be  joint,  though  the  interest  be  several:  Coryton  ti.  I^theWe,  2  Saund. 
115 ;  Martin  v,  Orompe,  1  Ld.  Baym.  840;  Wilkinson  v.  Mall,  1  N.  CL 
713,  1  Scott  675.  In  the  present  case,  the  covenants  for  breach  of 
which  the  action  is  brought  are  such  as  to  give  the  covenantees  a  joint 
*7201  ^^^^^^  ^^^  ihe  performance  ^ofthem:  and  the  terms  of  the  indea 


ture  are  such  that  it  seems  clear  that  the  covenantees  mi^ 
have  maintained  a  joint  action  for  breach  of  any  of  them.  Upon  this 
point  the  case  of  Kitchen  v.  Buckly,  1  Lev.  109,  is  a  clear  authority: 
and  the  case  of  Petrie  v.  Bury,  £  B.  &  C.  868  (£.  C.  L.  B.  vol.  1(%  6 
B.  k  B.  162  (E.  G.  L.  B.  vol.  16),  shows,  that,  if  the  covenantees  oenli 
sue  jointly,  they  are  bound  to  do  so."  [Willbs,  J. — ^You  have  to 
make  out  that  this  covenant  is  not  severable ;  and,  next,  that^  assum* 
mg  it  to  be  a  joint  covenant,  it  does  not  {fo  with  4he  loveraioiL]    The 
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language  of  the  ooTenant,  as  set  out  on  the  record,  is  joint.  If  tenants 
in  common  minr  join  in  an  action  of  this  kind,  they  must  join :  and  it 
is  plain  from  Kitchin  v.  Bucklej,  Sir  T.  Bajm.  80,  that  tfaej  may  join. 
Whether  the  covenant  be  joint  or  several,  is  always  a  question  of 
intention.  Bradbume  v.  Botfield,  14  M.  &  W.  669.  A  joint  covenant 
with  tenants  in  common  does  not  run  with  the  land:  Boach  v. 
Wadham,  6  East  289. 

Mdwkf  oontri.(a) — ^Tbe  argument  on  the  part  of  the  tenant  assumes 
this  to  be  a  joint  interest.  That,  however,  is  a  fallao^.  In  Co.  Litt 
45  a,  it  is  laid  down,  *tfaat,  "if  two  several!  tenants  of  severall  r4i7oi 
lands  joyne  in  a  lease  for  yeares  by  deed  indented,  these  be  '- 
severall  leases,  and  severall  confirmations  of  each  of  them  from  whom 
no  interest  passeth,  and  worke  not  by  way  of  conclusion  in  any  sort^ 
because  severall  interests  passe  from  them.  B.,  tenant  for  life  of  C, 
and  he  in  the  remainder  or  reversion  in  fee,  having  severall  estates 
in  the  one  and  the  same  land,  joyne  in  a  lease  for  yeares  by  deed 
indented,  this  demise  shall  worke  in  this  sort ;  during  ^he  life  of  0. 
it  is  the  lease  of  B.  and  confirmation  of  him  in  the  reversion  or 
remainder,  and  after  the  decease  of  G.  it  is  the  lease  of  him  in  the 
reversion  or  remainder,  and  the  confirmation  of  B. ;  for,  seeing  the 
lessors  have  severall  estates,  the  law  shall  construe  the  lease  to  move 
out  of  both  their  estates  respectively,  and  every  one  to  let  that  which 
he  lawfully  may  let,  and  not  to  be  the  lease  onely  of  tenant  for  lif<^ 
and  the  confirmation  of  him  in  the  remainder  or  reversion ;  neither 
is  there  an v  conclusion  in  this  case,  as  shall  be  said  hereafter.  Tenant 
for  life  ana  he  in  the  remainder  in  fee  made  a  lease  for  years  by  deed 
indented ;  the  lessee  was  ejected,  andbrought  an  ejectioue  firm»,  and 
declared  upon  a  demise  made  bv  tenant  for  life  and  him  in  remainder, 
and,  upon  not  guilty  pleaded,  this  speciall  matter  was  found,  and  that 
tenant  for  life  was  living,  and  it  was  adjudged  arainst  the  plaintiff, 
for,  during  the  life  of  the  tenant  (as  hath  been  said),  it  is  the  lease  of 
the  tenant  for  life,  and  therefore  during  his  life  he  ought  to  have 
declared  of  a  lease  made  by  him,  and  after  his  decease  he  ouffht  to 
declare  of  a  lease  made  bv  him  in  remainder.  And  the  deed  indented 
could  be  no  estoppel  in  this  case,  because  there  passed  an  interest  in 
them  both.  And  whensoever  any  interest  passeth  from  the  party, 
there  can  be  no  estoppel  aeainst  him :  and  so  it  was  adjudged.  And 
accordingly  it  was  adjudged,  that,  *where  tenant  in  taile  and  he  r»79o 
in  the  remainder  in  fee  joined  in  a  grant  of  a  rent-charge  by  ^ 
deed  in  fee,  and  after  tenant  in  taile  died  without  issue,  the  grantee 
distrained  and  avowed  by  force  of  a  graunt  from  him  in  the  remain* 
der,  and,  upon  non  concessit,  the  jury  found  the  special  matter ;  and 
it  was  adjudged  for  the  avowant ;  for,  every  one  granted  according  to 

(a)  The  pointf  marked  for  ftrgument  on  tho  part  of  the  pUiniUft  were  m  foUowe:— 

«*  I.  That  the  deeUretion  shows  that  the  plaintifls  are  entitled  to  sue  the  defendant  on  the 

eoTenantf  to  repair  eontained  In  the  lease  In  question ;  the  rererslon  In  that  lease  haring  heea 

at  the  time  of  the  hreaoh,  as  is  admitted,  in  the  plaintiffs : 
.  **  S.  That  the  roTwrsion  of  the  whole  or  of  a  moiety  of  the  demised  premlaes  having  heea  nl 

the  axplration  of  the  lease  rested  in  the  plaintiffs ;  and,  the  whole  of  the  demised  prsmises 

having  heen  then  oat  of  repair,  as  is  admitted,  the  plaintiffs  are  entitled  to  reoorer  damages  fat 

the  non-repair  of  the  whole  or  of  a  moietj  of  the  premises : 
**  S.  That  tha  plalatifli^  heing  the  reprssentatiTes  of  the  ranrlTing  ooTenantoe,  are  entitled  19 ' 

ma  on  the  ooTenants." 

0.  B.  V.  8.,  VOL.  ZXX.~28 
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liii  estele  and  intereit"    Th&  same  rule  b  laid  down  m  BoL  Abr« 
(Tntnmte  (OX  pi.  2,  8.    [Btlx&,  J.— 'Does  it  sppnr  bj  the  kaae  Iiero 
that  the  fenors  were  tenantd  in  eommon  ?]    The  dedantion  trtaita 
that  HJenry  Thempeon  and  his  wife  were  tenatits  in  eemmoa  in  fee,  iA 
tight  of  the  wife,  of  one  endivided  moiety,  and  that  Satafa  T.  TeA- 
miker  was  tenant  in  eommon  of  the  othw  nndiTided  moiety.    Where 
there  is  nothing  to  oompel  the  court  to  assume  that  the  oeventtit  is 
jeiat,  they  will  net  de  00,    The  rule  as  kid  down  in  Co.  Litt  46  a»  is 
also  laid  dol^n  in  the  same  terms  in  Sbe|)pard's  Tenobstone,  by  Prei- 
ton,  p.  8S,  and  in  Bskx  Abn  Joifd-Tenante  {K^    In  Soeleston  9.  Clip- 
shi^,  1  Wm&  3annd«  168,  it  was  held,  that)  thongh  a  oovenalit  be 
jmni  and  teveral  in  the  terms  of  it,  yet,  if  1^  iaterost  and  canae  of 
action  be  jmrd,  the  action  mmt  be  brought  by  all  the  covenantees : 
and,  on  the  other  band,  if  the  intorest  and  caase  of  BdAoa  be  aevarml^ 
the  aetion  may  be  broaght  by  one  only.    And  see  the  authorities 
referred  to  in  the  note.    See  also  the  judgment  of  Williams^  J^  in 
Biser  v.  Beer,  IS  0.  Bw  60^  80,  to  the  same  efieA    In  Sorabie  v.  Park^ 
12  M.  k  W.  148, 198,  Parke,  B^  says:  ''I  think  the  correct  rale  is 
laid  down  by  Qikhi^  G.  J.,  in  the  oaae  ef  James  e.  Emery,  6  Pries 
688,  with  the  quaUification  slated  by  Mr.  Preston  in  the  note  in  Shsf* 
pard's  Touchstone  18&    Thnt  rule  is,  ihat  a  eoiftenant  will  be  ixm^ 
sthsed  to  be  joint  or  seyeral  secordiBg  to  the  interest  of  the  parties 
m&W]  appearing  upon  the  £sce  of  the  deed,  if  the  urords  are  ^o^iable 
^  of  that  eoDStr«rotion ;  not  tbat  it  will  be  construed  to  be  seyend 
bgr  reason  of  seveital  inteifest%  if  it  be  expressly  joint.      Suppose 
tiinre  were  a  oorenant  with  A  and  B.  johUlg  that  a  oertkin  diing 
should  be  done  by  the  tkiyenantor ;  both  <tf  those  persons  must  sue. 
But,  where  it  appears  upon  the  face  of  the  deed  that  A.  and  B.  have 
seyeral  interests,  they  must  sue  sepamtely ;  for,  thoaffh  the  w<Mds  he 
Itfim&  £ieie  joiirt,  they  will  be  eonetraed  to  be  seyerM,  if  the  interest 
of  either  party  appearing  upon  the  face  of  the  deed  shall  require  that 
construction."    [  WiLLfts,  J. — The  diffiecdty  here,  to  kny  mind,  is  one 
of  pleading.    The  lease  is  not  set  out  in  terms:  it  would  hav«  been 
zaaeh.  more  satisfactory  if  it  had  beem    It  may  be  that  the  ooart 
nay  feel  bound  to  assume  that  the  coyenant  is  joints  and  so  the  point 
which  you  are  now  arguing  (and  upon  which,  as  at  present  advisedly 
the  court,  is  inclined  to  agree  witn  you),  may  not  arise.    As  Am 
declaration  now  stands,.  I  do  not  think  it  raises  the  point.]    The  Issss 
U  in  courts  and  is  in  the  words  in  the  deolaaration.    [  Wili^bs^  J.,  after 
leaking  at  the  lease,  observed  that  it  appeared  to  be  a  oopyhold  titles 
and  thaty  assuming  it  to  be  set  out  in  the  de<daration  in  terms  (whioh 
White  assented  to),  Uie  question  would  be  raised  simpliciter.    Btlbs» 
J>>-The  lease  shows  that  the  lessors  deoMsed  acoordiiig  to  their  seve- 
ral estates.]    In  Senranto  v.  James,  10  B.  &  C.  410  (E.  C.  L.  B.  yoL 
21),  5  M.  A  B.  299,  the  coyenant  was  with  the  seyeral  part-owners  of 
tlie  yessel  and  their  several  and  rtepective  executors,  &c.    Bayley,  J^ 
there  says :  "  The  coyenants  in  question  are  made  with  the  seyeval 
{^art-owners  of  the  vessel  and  their  several  and  reepective  exeoutm,  ai- 
stiinistrators,  and  assigns ;  which  latter  words  would  be  quite  inopeta- 
tiye  if  the  right  to  sue  were  in  all  the  parties  jointly.,    w  case  of  the 
death  ef  one  part-ewnetv  by  the  words  of  the  eoyenant  his  psnoaal 
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representative  *mi^  sue.  If  the  covenant  were  joint,  the  riiLijo± 
execntor  of  the  snrvivor  only  eonld  maintain  an  action;  bat  ^ 
s^ch  a  constmetion  would  be  quite  at  variance  with  the  words  their 
several  and  re^pectine  executors,  ko.  Again,  if  the  covenant  were  joints 
a  release  by  anv  one  would  defeat  an  action  brought  by  all,  an  inoon- 
venienoe  that  the  several  parties  might  wish  to  avoid.  For  these  rea- 
Bons,  I  think  that  the  language  of  the  covenant  is  several,  and  that 
the  interests  of  the  parties  are  several,  and  consequently  that  the 
aelion  brought  by  all  jointly  cannot  be  maintained.  The  cases  cited 
in  the  notes  to  Eccleston  v.  Ciipsham,  1  Wms.  Saund.  158,  show  that  the 
words  will  be  distributed  so  as  to  give  effect,  if  possible,  to  the  inten- 
tion of  the  parties  to  the  covenant.  This  covenant,  it  is  submitted, 
mav  be  read  as  a  covenant  with  the  lessors  severally  and  th^ir  several 
and  respective  heirs  and  assigns;  and,  if  so,  the  plaintiffs  were  at  lib- 
erty to  sue  in  respect  of  their  several  interests.  Badeley  v.  Vigurs, 
4  Ellis  &  B.  71  (E.  C.  L.  B.  vol.  82),  is  an  authority  to  the  same  effect. 
Iti  Yates  (or  Gates)  v.  Cole,  2  Brod.  k  B.  680  fB.  0.  L.  R.  vol.  6),  6 
J.  B.  Moore  554  (E.  C.  L.  B.  vol.  16),  it  was  hela  that  tenants  in  com* 
ZBon  might  sue  in  covenant,  for  neglect  of  repairs,  the  lessee  of  a 
bouse,  who,  subsequently  to  the  demise  but  before  the  breach  alleged, 
became  a  co-tenant  of  the  plaintiflb  in  the  same  house. 

White,  in  reply. — The  question  is  one  of  construction, — whether 
the  covenants  in  this  indenture  are  joint  or  several ;  for,  it  is  clear 
from  the  language  of  the  court  in  Foley  v.  Addenbrooke,  4  Q.  B.  197 
(S.  G.  L.  B.  vol.  45),  that,  where  tenants  in  common  may  join,  they ' 
must  join.  Wherever  covenants  can  be  construed  ta  be  joints  con- 
venience requires  that  they  should  be  so  construed.  In  Badeley  v. 
Yigurs  the  whole  reversion  had,  bv  merger  and  otherwise,  come  to 
the  persons  who  sued.  No  case  is  to  oe  found  where  tenants  in 
^'common  have  severed  in  suing  upon  a  covenant  to  repair.  rmtjoK 
The  difficulties  which  would  result  from  such  a  course  are  '- 
patent:  different  juries  might  ^ve  different  damages  for  the  same 
oreach.  The  rule  as  laid  down  m  s.  815  of  Littleton  was  acted  upon 
in  Kitchin  v.  Buckley,  T.  Baym.  80,  and  in  Beer  v.  Beer,  12  C.  B. 
eO,  81  (E.  C.  L.  B.  vol.  74).  [Willbs,  J.— The  course  which  the 
argument  has  taken  seems  to  have  reversed  your  position.  If  a  joint 
cfovenant  with  tenants  in  common  will  run  with  the  land,  the  defend- 
ant is  probably  entitled  to  judgment  on  this  demurrer ;  otherwise  not 
The  judgment  in  Foley  v,  Addenbrooke  raises  a  difficulty.  We  will^ 
therefore,  take  time  to  consider.}  Our.  adv,  vuU. 

Bylks,  J.,  now  delivered  the  judgment  of  the  court :  (a)— 
'  The  declaration  in  this  case  was  in  covenant  on  a  joint  lease  of 
Certain  land  by  two  tenants  in  common,  whereby  they  demised  the 
land  according  to  their  several  estates  to  the  lessee,  who  covenanted  with 
them  and  their  respective  heirs  and  assigns  to  repair.  It  then  deduced 
a  title  to  the  plaintiffs  as  the  assignees  of  one  only  of  the  undivided 
AnxefB,  traced  the  lease  to  the  defendant's  testator,  and  assi^d  a' 
breach  by  him  of  the  covenant  to  repair  in  the  time  of  the  plaintilft. 
To  this  declaration  there  was  a  demurrer ;  and  the  objection  taken^ 

*  (a)  The  oMt  WM  wfa«d  befora  WfllM,  J.,  wd  B7I6I,  J.,  «(  th«  tiUisft  in  Uaoo  ilter 
trinttj  Term. 
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was,  that  botb  the  tenants  in  common  of  the  reversion  at  the  time  of 
the  breach  ought  to  have  joined  as  plaintiflb  in  the  action. 

The  form  oF  the  covenant  which  we  have  to  construe  renders  ns 
little  assistance.  It  was  suggested  that  the  words  "  heirs  and  assigns^" 
*7261  ^^°8  ^^  ^^  plural,  assisted  *the  plaintiff.  But  the  word 
^  **  heirs"  is  commonly  used  in  the  plural,  and  is  satisfied  either 
by  heirs  in  succession,  or  by  heirs  in  co-parcenery.  The  word 
|<  assigns"  imports  no  more  than  that  a  benefit  from  the  covenant  was 
intended  to  the  assignees  of  the  undivided  estates  in  the  reversion; 
but,  whether  severally  or  jointly,  it  does  not  help  us  to  discover.  The 
word  **  respective"  is  equally  appropriate,  whether  the  respective  heirs  • 
and  assigns  of  the  covenantees  are  to  join  or  sever  in  an  action.  On 
the  other  hand,  it  may  be  observed  that  the  covenant  is  with  "  Uie 
lessors,"  and  not  with  "  the  lessors  and  each  of  them." 

There  is  no  doubt  that  a  demise  by  tenants  in  common,  thongb , 
joint  in  its  terms,  operates  as  a  separate  demise  by  each  tenant  in . 
common  of  his  undivided  share,  and  a  confirmation  by  each  of  hia 
companions :  Eccleston  v.  Clipsham^  1  Wms.  Saund.  153 ;  2  Bol.  Abr. . 
64 ;  Sbeppard's  Touchstone,  by  Preston,  85 ;  Heatherley  v,  Weston, 
2  Wils.  282.   And  there  is  also  no  doubt  that  the  covenants  in  a  leaao 
by  several  lessors  may  be  construed  as  joint  or  several  in  respect  of 
the  covenantees^  according  to  their  interest  in  the  land  apparent  on 
the  face  of  the  deed :  Sorsbie  v.  Park,  12  M.  &  W.  146. 

The  form  of  the  covenant  helping  us  little,  we  are  at  liberty  to 
endeavour  to  gather  the  intentions  of  the  parties  by  considering  the 
consequences  of  construing  this  covenant  as  joint  or  several  in  respect 
of  the  covenantees. 

The  interest  of  the  covenantees,  tenants  in  common,  in  a  covenant 
of  this  nature  may  be  of  four  kinds.  First,  the  covenantees  may  be 
simply  joint-tenants  of  the  covenant.  This  construction  of  the  cove- 
nant is  attended  with  the  inconvenience,  that  the  right  to  sue  vestinsr 
in  the  survivor  and  bis  representative,  real  or  personal,  may  be  severea 
^7271  ^^^^  ^^^  estate  or  some  of  *the  estates,  though  the  plaintiff  at 
^  law,  would  no  doubt  sue  as  trustee  for  the  owners  of  the  rever* 
sion  at  the  time  of  the  breach.  Secondly,  the  covenant  may  be  splil^ 
and  treated  as  several  covenants,  and  running  respectively  with  each 
undivided  share  in  the  reversion  of  each  tenant  in  common.  The 
inconvenience  of  this  construction  is,  that  a  plurality  of  actions  will 
always  be  necessary,  which  plurality  might  cause  great  hardship  both 
to  the  landlords  and  to  the  tenant.  There  is  this  further  inconve- 
nienoe,  that  the  damages  which  a  jury  might  give  in  an  action  by  one 
of  several  tenants  in  common  would  not  be  binding  on  a  jury  ia 
another  action  at  the  suit  of  another  tenant  in  common,  who  tnere- 
fore  in  respect  of  another  interest  in  the  reversion  exactly  the  same 
in  degree,  might  for  the  same  breach  recover  damages  much  more  or 
much  less.  Lastly,  there  is  this  inconsistency,  that,  if  one  of  the 
original  shares  should  be  split  up  into  two  tenancies  in  common,  those 
two  tenants  in  common  at  all  events  may  join  in  suing :  Kitchen  «l 
Buckly,  X  Lev.  109.  Thirdly,  the  covenant  may  be  treated  as  one 
entire  covenant  running  not  with  undivided  shares  of  the  reversioiv 
but  with  the  whole  reversion.  The  only  inconvenience  of  this  coa*. 
ftruction  is,  ihai  no  action  will  lie  unless  the  owners  of  the  entire 
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reversion  at  the  time  of  tbe  breach  can  be  induced  to  join  as  plain- 
titb.  It  18  dear  that  a  covenant  to  repair  may  ran  with  the  entire 
reversion  of  tenants  in  common:  Kitchen  v.  Bnckly.  Bat  it  may  be 
observed,  that,  in  that  case,  the  covenants  coald  not  nave  been  several, 
as  the  demise  was  before  the  severance  of  the  reversion.  Fourthly, 
such  a  covenant  may  be  construed  as  a  covenant  in  suing  on  which 
the  tenants  in  common  may  join  or  sever  at  their  election.  And  the 
language  of  the  report  in  Kitchen  v.  Buckly,  is  in  favour  of  such  a 
^construction  where  the  severance  of  the  reversion  is  after  the  r^e^os 
demise.  "- 

We,  however,  are  now  called  on  to  decide  that  the  benefit  of  such 
a  covenant  contained  in  a  joint  demise  originally  made  by  tenants  in 
common,  not  only  may^  but  must  run  witn  the  entire  reversion ;  in 
other  words,  that  tenants  in  common  so  situated,  not  only  may,  but 
must  join  as  plaintiff  in  an  action  of  covenant. 

The  balance  of  convenience,  we  think,  inclines  in  favour  of  this 
construction,  and  is  also  sustained  by  the  authority  of  the  case  of 
Foley  V.  Addenbrooke,  4  Q.  B.  197  (E.  0.  L.  B.  vol.  45),  where  the 
Court  of  Queen's  Bench  held  that  tenants  in  common  of  the  reversion 
mast  join  iu  an  action  on  such  a  covenant  as  this  contained  in  a  lease 
made  by  themselves  jointly.  It  is  true  that  one  of  the  covenantees 
there  did  not  on  the  face  of  the  declaration  appear  to  have  had  an 
interest  in  the  reversion :  but  the  court  said  that  they  must  assume 
that  she  had,  and  on  that  assumption  pronounced  judgment.  The 
judgment,  therefore,  of  the  Queen's  Bench,  being  on  the  very  point 
before  us,  must  govern  our  decision. 

This  view  is  also  in  accordance  with  Littleton,  §  814,  that,  even  in 
the  case  of  rent,  where  the  thing  to  be  rendered  is  indivisible,  an4 
due  to  all,  tenants  in  common  must  join.  The  section  of  Littleton  is 
as  follows: — ''Also,  if  there  be  two  tenants  in  common  of  certaine 
land  in  fee,  and  they  give  this  land  to  a  man  in  taile,  or  let  it  to  one 
for  terme  of  life,  rendring  to  them  yearely  a  certaine  rent,  and  a 
pound  of  pepper,  and  a  hawke  or  a  horse,  and  they  be  seised  of  this 
service,  and  afterwards  the  whole  rent  is  behind,  and  they  distraine 
for  this,  and  the  tenant  maketh  rescouse :  In  this  case,  as  to  the  rent 
and  pound  of  pepper  they  shall  have  two  assises,  and  as  to  the 
hawke  or  the  horse  but  one  assise.  And  the  reason  why  they  shall 
*have  two  assises  as  to  the  rent  and  pound  of  pepper  is  this,  r^720 
insomuch  as  they  were  tenants  in  common  in  severall  titles,  ^ 
and  when  they  made  a  gift  in  taile  or  lease  for  life,  saving  to  them 
the  reversion,  and  rendering  to  them  a  certaine  rent,  &c.,  such  reser* 
vation  is  incident  to  their  reversion ;  and  for  that  their  reversion  is  in 
common,  and  by  several  titles,  as  their  possession  was  before  the  rent 
and  other  things  which  may  be  severed,  and  were  reserved  unto  them 
upon  the  gift,  or  upon  the  lease,  which  are  incidents  by  the  law  to 
their  reversion,  such  things  so  reserved  were  of  the  nature  of  the 
reversion.  And  in  so  much  as  the  reversion  is  to  them  in  common 
by  severall  titles,  it  behoveth  that  the  rent  and  the  pound  of  pepper, 
which  may  be  severed,  be  to  them  in  common,  and  oy  severall  titles. 
And  of  tnis  they  shall  have  two  assises,  and  each  of  them  in  his 
assise  shall  make  his  plaint  of  the  moietie  of  the  rent,  and  of  the 
moietie  of  the  pound  of  pepper.    But  of  the  hawke  or  of  the  horsCi 
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which  caaiiot  be  aeTwed,  thej  shall  have  but  one  aesiae^  for  a 
eannot  make  a  plaint  in  an  assiae  of  tbe  moietie  oi  a  hawke,  nor  of 
the  moielie  of  a  horae,  &o.  In  the  aame  manner  it  ie  of  other  rents 
and  of  other  services  whioh  twants  in  common  have  in  grosse  by 
divers  titles,  &a" 

The  analogy  of  this  to  the  case  of  a  covenant  with  two  tenants  in 
common  to  repair  a  honse,  in  every  brick  whereof  they  are  jointfy 
interested,  and  more  especially  to  such  a  covenant  to  repair  after 
notice,  is  too  striking  to  require  farther  illustration. 

We  accordingly  give  our  judgment  for  the  defendant 

Judgment  for  the  delendaat(a) 

(a)  Tb«  deelmtion  w«i  aflenrwdf  «mMid«d  m  foQowfy  th«  ntaaib  of  Harry  Wiinam  Bosk  Iwiaf 
^^  A/\-|   Added  M  »  piftinllfff^^  For  that  HMiry  ThonptM  aod  Jvditk  hia  wife^  ••!  A«  tiMe  if 

i  vU  J  ^^  making  of  the  damlia  harafaBaOar  naaiioaad,  wara  aaiiad  in  fisa  « tanaata  in  owawi 
in  right  of  the  said  Jadith  Tbompion,  and  at  tha  will  of  the  lorda  of  tba  manor  of  SdaoBtoa* 
Bowaafordi  Panl'a  HoniOi  and  Damford,  in  tha  eonntj  of  Middlasaz,  aooording  to  tha  ooatoaa 
of  tha  laid  manor,  of  ona  nndiridad  moietj  of  and  In  a  maiinaga  and  land  at  Kdmonton,  in  tha 
aald  aountj,  and  Sarah  Thomaain  Taahmaker  waa  at  tha  time  of  tha  making  of  tha  aaid  daadia 
•aiaad  in  faa  aa  tanant  in  eommoo,  at  tha  wiU  of  tha  aaid  lordi^  aaeovding  to  Iha  coatoaa  of  te 
aaid  manor,  of  tha  othar  nndlTided  moiatj  of  and  in  tha  laid  maunaga  and  land,  tha  aaM  maa- 
•nage  and  land  being  a  onstomarj  tenement  of  the  said  manor  demiaahle  bj  eopy  of  eonrt  roU 
1>y  tha  lords  of  the  laid  manor,  at  their  will,  to  penons  willing  to  take  the  same  in  lea  aimpli^ 
to  hold  at  tha  will  of  tha  said  lords,  aooording  to  tha  onslom  of  tba  aaid  manor;  and  tberanpos 
the  said  Henry  Thompaon  and  Jndith  Thompson  and  Sarah  T.  Tashmakar,  befaig  ao  aaiaei, 
demised  the  said  messoage  and  land  to  John  Coblej  by  a  deed  dnly  axaeoited  by  tbam,  and 
also  daly  exeonted  by  the  said  John  Cobley,  bearing  date  the  17th  day  of  Jannary,  1793,  aal 
whieh  deed  was  in  the  words  and  flgnres  following,  that  is  to  aay  [bare  the  deed  was  aet  oni]: 
▲Torment,  that,  alter  the  making  of  tha  said  lease,  and  dvring  tha  eontinaanee  of  tha  snid  farm, 
dlTors  other  balldings  and  fences  were  erected,  bnilt,  and  set  op  npon  tiia  said  damiaad  ptiB^ 
Jas  by  the  said  John  Cobley ;  and  afterwards,  and  daring  tha  said  tana,  all  the  aatala  aikd  inter- 
ast  of  the  said  John  Cobley  in  the  said  messuage  Tested  in  the  said  Richard  Monkhonaa  h^ 
assignment :  that,  after  tbe  making  of  tbe  said  lease,  the  said  Henry  Thompson  died,  leaTing 
the  said  Jndith  Thompaon  end  Sarah  T.  Tesbmaker  him  sarriTing ;  and  afterwards^  and  dafing 
Iha  said  term,  tba  aaid  Jndith  Thompson  died;  and  by  diTors  deads,  aoTenanta,  admissiaaiy 
•nd  oonToyanees  in  the  law,  all  tbe  estate  and  interest  of  the  said  Henry  Thompaon  and  /odua 
Thompson  and  of  the  said  Sarah  T.  Tesbmaker  of  and  in  the  said  demised  premisas,  nnd  tha 
whole  of  tbe  rcTorsion  in  tbe  said  lease,  became  daring  the  said  term  Tested  in  the  plaintifla,  who 
became  and  were  seised  of  tbe  same  in  fee,  and  at  the  will  of  tbe  lords  of  tba  said  manor,  aeeoffding 
to  the  onslom  thereof:  that  all  things  bad  bean  done  and  had  happanad,  and  aU  perioda  of 


a79 1 1  ^'^  elapsed  ^necessary  to  entiUe  the  plaintiffi  to  ana  the  daSmdanta  on  the  eoTananli  !■ 
'  ^  -'-  J  tbe  said  lease,  and  to  bring  this  action,  and  before  this  salt  and  whilst  the  aaid  Biehard 
If  onkhonse  was  assignee  as  aforesiUd,  and  whilst  the  said  reTcrslon  was  Tested  in  the  plaintiCii 
as  aforesaid,  the  said  lease  expired,  ended,  and  determined :  Breaefa,  that  the  said  Riehard 
Honkbonse  in  bis  lifetime,  after  ha  ^eearae,  and  whilst  ha  was  assigaee  as  aforesaid,  and  aftar 
the  said  rcTcrslon  came  to  and  whilst  it  was  Tested  in  the  plaintiffs  as  aforesaid,  and  dsoing 
tha  oontinuance  of  the  said  demise,  sniTered  the  said  messnage  and  the  buildings  and  ftneaf 
whieh  were  then  erected  and  set  up  upon  the  said  demised  premises  to  be  and  remain  greatly 
oat  of  repair  for  want  of  needftd  and  necessaiy  reparations  and  amendments,  eonb«ry  to  the  aaid 
•OTonants  in  the  said  lease :  And  that  at  the  end,  expiration,  and  determination  of  the  sAid  leaaa 
as  aforesaid,  the  said  Richard  Monkhonaa  in  his  libtiBM  did  not  annander  or  yield  wp  H* 
aaid  messuage  and  demised  premises  with  tbe  buildings  then  erected  upon  the  sobm,  or  nnypaii 
thereof,  well  or  snfflciently  repaired  or  upheld  or  kept  according  to  the  ooTonant  in  tha  aaid 
lease,  nor  did  he  surrender  or  yield  up  tbe  same,  or  any  part  thereof,  with  the  ixturea,  or  any 
of  them,  which  daring  the  said  leaae  had  bean  afllzed  or  set  up  in  or  about  tha  aaid  dsasimj 
nremisas,  in  good  plight  or  condition,  reasonable  wear  and  use  thereof  excepted ;  bat  the  aaid 
Richard  Monkbouse  surrendered  and  yielded  up  the  said  messuage,  buUdingi^  piiimise^  aad 
Sxtures  greatly  out  of  repair,  and  in  a  Tcry  ruinous  and  bad  condition,  reasonable  wear  and 
ifle  excepted,  eontracy  to  the  said  ooTonant  in  tha  said  lease :  Cli^,  SOOOt.** 
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•OAVBB  ».  JfABTTK.    Jtme  8.  [^m 

1.  Om  who  I9  l«aM  or  bgr  Ucodn  from  tli^  ovB«r  of  the  soil  h^  iho  riflit  of  digg^g  ^^d 
wrUag  daj  (or  minerals)  thsronndei^  hM  saoh  an  intoresi  in  the  soil  as  will  entitle  him  to 
•Mm  nnder  tiw  Piesofiyttwi  Aot,  2  4  8  W .  4|  e.  Tlf  a  right  to  the  flow  of  water  orer  the  sorfhoe^ 
Igf « lw«Dtf  yeSn*  «8B|v 

%  A  light  to  tho  flow  «f.W9tsr  vhrng  ms  wliieM  «itt'OTW  the  soil  of  smethM  ••nnot  b«  ii»- 
quired  under  the  Presoriptiop  Act,  2  4  8  W,  4»  Q.  7l»  unless  the  oircnmstamsf  o^der  whipb  ijbm 
mit  wss  made  show  that  It  was  intended  to  he  of  a  permanent  ehaiaofter. 

S.  H.  oeenpied  elay-worhs,  and,  Csr  the  more  eonirenieiit  use  of  them,  in  1880,  pndsr  pM  agteo» 
aient  with  one  O.  (with  the  oonsent  of  O.'s  Jawttqid),  made  « lent  or  aftUMial  ent'  for  the  pwr- 
peeo  of  eendneting  wster  from  a  hrooh  flowtog  orer  tho  )and  in  O/s  osenpation,  to  hie  works. 
Tho  plaintiff  in  1835  sneoeeded  H.  in  the  o«onp«tion  of  the  Qli^-worhs»  and  oontinn^d  for  npwttds 
of  twenty  years,  without  interruption,  the  enjoyment  of  the  leat : — Held,  tha^  notwithstanding 
tiw  plainUff  had  no  aotloe  of  the  agreement  between  H.  and  6.,  there  was  eridenoe  from  whi^h 
Urn  jury  might  flnd  that  tbo  plaintttT  had  aot  ei^oyed  the  etseam  for  twenty  years  tu  of  HgkL 

4.  The  rights  of  tin-bouaders  aceosding  to  the  eqsiemikiy  law  of  Oorwwall  to  tim  use  of  wuflsr 
iHthln  their  tin-bounds,  for  the  purpose  of  stroaming  their  tin,  will  not  pienmt  the  aoquisitioB 
by  another  of  a  preseriptive  right  under  the  8  A  8  W.  4,  e.  71,  to  the  enjoyment  of  the  watfir 
by  •  twenty  years'  user :  nor  will  this  right  be  affeeted  l>y  an  agreanent  with  the  tin-bounders 
Sn  a  money  payment  to  abstain  from  Sbotiiig  the  water  by  etieaming  their  tin  therein. 

This  was  pin  action  for  obstruotii^g  the  plaintiff  in  tb^  enjcgriof^t 
of  hia  alleged  right  to  certain  watercourses. 

The  first  count  of  the  declaration  stated,  tbi^t,  before  and  at  tbo 
time  of  the  grievances  thereinafter  ipentipued,  the  plaintfff  was  iind 
is  possessed  and  is  the  occupier  of  certain  land  ana  premises  oalL^ 
K^arrancarrow,  in  the  parish  of  3t.  Austell,  jn  the  epuntj  of  Cornw^U, 
and  was  and  is  entitled  to  have  the  water  of  a  certain  stream  ^r 
watercourse  flow  by  the  aid  or  means  of  a  launder  or  water-carrier 
of  the  plaintiff,  part  of  which  laginder  or  water-earrier  was  au4  <lf 
right  ought  to  be  and  remain,  and  which  the  plaintiff  was  entitled  io 
have  and  to  have  remain,  upon  certain  premises  of  the  defeudapt 
Aowards,  to,  through,  over,  and  along  the  si^d  land  and  premises  of 
the  plaintiff,  without  being  diverted  or  obstructed  b^  the  defendant 
f^  thereinafter  mentioned ;  Tet  t;he  defendanti  on  divers  occasions, 
took,  removed,  and  carried  away  the  said  launder  or  water-carrier, 
and  diverted  and  obstructed  the  water  of  the  said  stream  or  water- 
course from,  and  prevented  it  from  flowing  through,  to,  over,  i^od 
along  *the  said  land  and  premises  of  the  plaiutiff;  whereby  r«9QQ 
the  plaintiff  was  deprived  of  the  use  of  the  said  water,  and  ^ 
was  prevented  from  using  the  same  in  divers  lawful  ways,  and  for  the 

Eurpiose  of  working  certain  clay- works  of  the  plaintiff  in  and  npop 
is  said  land  in  the  way  of  his  business  as  a  clay-worker,  and  w^s 
greatly  damaged  in  the  way  of  his  said  business,  and  in  the  eqjoy- 
ment  of  his  said  land,  and  the  said  launder  qr  water-carrier  of  tna 
plaintiff  was  also  greatly  ipjured. 

The  second  count  stated  that  the  plaintiff  Wflis  and  is  possessed  and 
&  the  occupier  of  certain  land  and  premises  as  in.  the  first  count  par* 
ticularly  described,  and  was  and  is  entitled  to  have  the  water  of  ft 
certain  stream  or  watercourse  flow  by  the  aid  and  means  of  anoth^e^r 
launder  or  water-carrier  of  the  plaintiff  towards,  to,  through,  over, 
and  along  the  said  land  and  premises  of  the  plaintiff  without  being 
divei*ted  or  obstructed  by  the  defendant  as  thereinafter  mentioned : 
Yet  the  defendant,  on  mvers  occasions,  took,  remo ved,  and  carried 
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away  the  said  launder  or  water-carrier,  and  diverted  and  obstructed 
the  water  of  the  said  stream  or  waterconrse  from,  and  prevented  it 
from -flowing  through,  to,  over,  and  along  the  said  land  and  premises 
of  the  plaintiff;  whereby  the  plaintiff  was  deprived  of  the  use  of  the 
said  water,  and  was  preventea  from  using  the  same  in  diveis  lawful 
ways,  and  for  the  purpose  of  working  certain  clay- works  of  the  plaintiff 
in  and  upon  his  said  land,  in  the  way  of  his  business  as  a  day- worker, 
and  was  greatly  damaged  in  the  way  of  his  said  business,  and  in  the 
ei\joyment  of  his  said  land ;  and  the  said  launder  or  water-carrier  of 
the  plaintiff  was  also  greatly  injured. 
The  third  count  stated  that  the  plaintiff  was  and  is  possessed  and  is 

.  the  occupier  of  certain  land  and  premises  as  in  the  first  count  particu* 
*7S41  ^^^^7  described,  and  *near  to  a  certain  brook  called,  to  wit, 
-I  Coxbarrow  Brook,  and  that  long  before  and  until  and  at  the 
time  of  the  committing  of  the  g^evances  thereinafter  meniioned  a 
great  part  of  the  water  of  the  said  brook  did  of  right  run  and  flow, 
and  of  riffht  ought  to  have  run  and  flowed,  and  still  of  right  ought  to 
run  and  now  therefrom  into  and  along  a  certain  leat  or  channel,  and 
thence  unto,  into,  b^,  along,  through,  and  over  the  said  land  and  pre- 

•  mises  of  the  plaintiff:  Tet  the  defendant,  well  knowing  the  premises, 
diverted  and  prevented  the  water  of  the  said  brook,  which  of  right 
ought  to  have  run  and  flowed,  and  might  and  otherwise  would  have 
run  and  flowed,  into  and  along  the  said  leat,  unto,  by,  along,  into, 
through,  and  over  the  said  land  and  premises  of  the  plaintiff;  whereby 
the  plaintiff  was  deprived  of  the  use  of  the  said  water,  and  was  pre- 
vented from  usin^  the  same  in  divers  lawful  ways  and  for  the  purpose 
of  working  certain  clay- works  of  the  plaintiff  m  and  upon  the  said 

4  land,  in  the  way  of  his  said  business  as  a  clay- worker,  and  was  greatly 
damaged  in  the  way  of  his  said  business,  and  in  the  enjoyment  of  his 
said  land.(a) 

There  were  other  two  counts,  for  trespasses  on  Oarrancarrow,  which 
became  immaterial. 

The  defendant  pleaded, — first,  to  the  first,  second,  and  third  counts, 
not  guilty, — secondly,  to  the  first  count,  that  the  plaintiff  was  not  nor 

.  is  he  entitled  to  have  the  water  of  the  said  stream  or  watercourse  flow 
by  the  aid  and  means  of  the  said  launder  or  water-carrier  part  of 
^7351  ^^^^^  ^^^  plaintiff  was  entitled  to  have  *and  to  have  remain 
-'  upon  the  said  premises  of  the  defendant,  towards,  to,  through, 
over,  ana  along  the  said  land  and  premises  of  the  plaintiff,  as  in  the 
said  first  count  alleged, — thirdly,  to  the  second  count,  that  the  plaintiff 
was  not  nor  is  he  entitled  to  have  the  water  of  the  said  stream  or 
watercourse  fiow  by  the  aid  and  means  of  the  said  launder  or  water- 
carrier  of  the  plaintiff  in  the  said  second  count  mentioned,  towards, 
through,  over,  and  along  the  said  land  and  premises  of  the  plaintiff, 
as  in  the  said  second  count  alleged, — fourthly,  to  the  third  count,  that 
a  great  part  of  the  water  of  the  said  brook  did  not  of  right  run  and 
flow,  nor  ought  of  right  to  run  and  flow  therefrom  into  and  along  the 
~  leat  or  channel  unto,  into,  by,,  along,  through,  and  over  the  said 


(a)  The  following  putioular  wts  delirered  purauant  to  »  judgo'i  ordor, — 

«  The  third  ooant  of  the  deelantioa  iH  this  aotion  reUtei  to  •  leat  eaUed  the  fiml-watv  ImI 

flowing  out  of  the  Coxharrow  Brook,  at  a  point  between  the  two  laonden  mentioned  in  the  iiM 

•Rd  leoond  oovnta.*' 
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land  and  premisefl  ol  the  plainti£^  as  in  the  said  third  count  allied,-— 
fifthly,  to  the  fourth  and  fifth  counts,  payment  of  6Z.  into  court. 

The  plaintiff  took  issue  on  the  first  four  pleas,  and  replied  to  the 
last  damages  ultri.  • 

The  cause  was  tried  before  Ohannell,  B.,  at  the  Summer  Assizes  for 
Cornwall  in  1864.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  plaintiff  John  Oaved,  was  tenant  and  occupier  under 
Lord  Mount-Edgecumbe  of  certain  clay-works  in  the  parish  of  St 
Austelli  in  the  county  of  Cornwall,  called  the  Carrancarrow  clay- 
worksy  which  he  had  occupied  since  the  year  1835.  In  1865,  the 
defendant  became,  by  purchase,  the  owner  of  the  adjoining  land  of 
Ooonamarth,  in  the  parish  of  St.  Mewan,  in  which  also  there  was  a 
sett  for  working  china-clay,  of  which  one  Higman  was  the  grantee. 
Mr.  Trevanion  was  the  former  owner  of  Goonamarth,  and  the  sett  to 
Higman  was  granted  by  his  trustees.  In  addition  to  the  clay-setts 
above  mentioned,  there  was  an  ancient  tin^stream  work,  called  CaWU 
stream  work,  held  and  worked  under  ancient  customary  tin-boundSi 
extending  over  *parts  of  each  of  the  above-named  estates  of  r«i^gg 
Carrancarrow  and  Goonamarth.  One  Edward  Hooper  was  *■ 
until  about  twelve  years  ago  in  possession  of  the  working  of  this  tin- 
stream  work,  and  also  tenant  of  the  &rm  of  Carrancarrow  under  the 
Earl  of  Mount  Edgecumbe,  which  farm  extended  as  far  as  the  plaintiff's 
day-works. 

Two  leats  or  streams,  one  coloured  brotan  on  the  plan,  and  called 
the  '^foul-water  leat,"  the  other  of  clear  water,  coloured  green  on  the 

i)lan,  supplied  water  to  the  plaintiff's  works,  and  both  were  essential 
or  their  carrying  on.  There  was  also  a  stream  called  ''the  brook," 
coloured  blue  on  the  plan,  from  which  the  foul  leat  derived  all  its 
supply.  The  clear- water  leat  derived  its  supply  from  several  sources, 
—partly  froni  ^*  the  old  woman's  house,"  and  from  an  adit  near  thereto 
driven  by  the  plaintiff  in  1886,  and  partly  froin  an  artificial  cut  from 
the  tin-tye  near  the  old  Cawn  Clay- works  made  in  1882.  From  this 
tye  the  water  had  always  flowed  down  to  the  Carrancarrow  Clay* 
works  since  1837.  The  plaintiff  continued  to  use  this  water  till  the 
defendant  came,  in  1856.    The  upper  launder  was  put  up  in  1842,  to 

Srevent  the  clear  water  from  mixing  with  the  foul  water  of  the  brook, 
'he  water  then  flowed  direct  from  the  tye  down  the  leat  to  the  Car* 
rancarrow  works.  About  the  year  1852,  an  alteration  was  made  in 
the  leat,  the  uncoloured  part  of  it  being  abandoned,  and  the  coloured 

Eart  adopted.  The  part  abandoned  was  used  by  one  Wheeler,  who 
ad  other  clay- works  in  the  neighbourhood,  and  who  obtained  his  sup- 
ply of  water  n*om  a  point  higher  up  than  the  plaintiff's,  taking  it  over 
the  brook  at  the  same  point,  but  at  a  higher  level  than  the  plaintiff'a 
The  water  continued  to  flow  to  the  plaintiff's  works  through  this  leat 
until  1863,  when  the  acts  complained  of,  viz.  the  removal  of  the 
launders  *and  the  diversion  of  the  stream  by  the  defendant,  r«7<>7 
took  place.  ■■  ''^' 

When  the  defendant  became  possessed  of  his  estate,  in  1856,  he 
claimed  from  the  plaintiff  202.  a  year  for  the  use  of  the  water :  but 
the  plaintiff  refused  to  pay  it. 

The  tin-bounds  were  worked  by  Edward  Hooper  in  1852»  Hooper 
being  at  that  time  also  the  tenant  of  Carrancarrow  farm.    They  were 
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customary  tin-botiodB.  In  that  year  Hooper  toM  the  plaintifl^  tluit, 
tfttleflB  he  paid  him  for  stopping  the  streaming,  he  would  foul  the 
water,  and  stop  the  ehty- work&  The  plaintiff  agreed  to  give  him  It 
per  quarter  not  to  stiream,  and  paid  that  sum  for  three  quarters,  when 
fie  refused  to  pay  any  more.  The  plaintiff  had  a  lieenae  to  dig  olay 
under  Hooper's  farm.  The  lower  launder  was  put  in  by  EdtRmd 
Hooper  shortly  after  the  Carranearrow  Glay-^orks  were  begun,  in 
1880.  It  iJso  appeared  ^at  the  course  of  the  dear^water  leat  had 
been  twioe  varied,— -once  in  consequence  of  the  banks  of  the  brook 
being  washed  away  ill  a  storm^  and  once  for  the  oonveoienee  ef  an 
adjoining  occupier. 

The  aeoompanying  plan  shows  the  position  of  l^e  iteyend  streams, 
and  of  the  plaintiff's  and  defendant's  works  respectively.  Its  desortp- 
tion  by  the  surveyor  who  made  it,  so  far  as  is  material,  was  as  follows  :-— 
The  straight  green  line  represents  an  old  tin-tye  (an  open  adit) :  It 
extends  into  the  l»rook.  The  dotted  green  line  represeists  an  undet- 
ground  conduit,  continuing  the  leat,  which  afterwards  becomes  open, 
and  flows  down  to  the  Carranearrow  works.  Water  flows  into  this  leat 
from  ^'  the  old  woman's  house."  The  brown  line  shows  an  open  leat 
running  down  to  Carranearrow  works.  The  upper  launder  crosses 
the  brook,  and  was  placed  for  the  purpose  of  carr^^iog  the  water  over 
the  brook  in  a  pure  state,  the  brook  being  fouled  by  works.  r«7Do 
*The  channel  of  the  leat^  throughout  is  artificial.  The  dotted  L  *^ 
red  line  marks  the  tin-bounds,  extending  into  both  estates,  viz.  Loid 
Mount-Edgecumb^'s  and  Mr.  Trevanian's. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 
evidence  of  the  plaintiff's  right  to  either  of  the  watercourses  claimed, 
both  being  artificial,  and  their  (origin  shown ;  that  his  claim  had  been 
contested  since  1856 ;  that  he  was  not  such  an  occupier  as  could  gain 
a  right  by  user  under  the  Prescription  Act,  2  &  8  W.  4,  o.  71 ;  and 
that  the  alterations  in  the  course  of  the  olear« water  leat  and  the  pay- 
ments to  Hooper  for  the  use  of  the  water  from  the  tin-tye,  were  fatal 
to  the  righk 

Witnesses  were  Called  on  the  part  cS  the  defendant  to  prove  that 
before  the  leat  was  cut  to  Hooper's  works  (the  Carranearrow  works), 
it  was  agreed  between  him  and  the  then  occupier  of  Ooonamarth 
(Geach)  that  he  might  make  it>  subject  to  the  payment  of  a  i>epper- 
com  or  a  furze-prickle  by  way  of  acknowledgment^  and  subject  to 
the  right  of  the  occupiers  of  Ooonamarth  to  divert  the  water  for  their 
own  use  when  necessarv. 

The  following  are  the  questions  which  were  put  by  the  learned 
Baron  to  the  jury,  with  their  answers  thereto  :-^ 

''First, — Was  the  foul-water  leat  out  from  the  brook  with  the  con- 
sent of  Geach,  and  under  the  terms  and  conditions  spoken  to  by  the 
two  Geaches ;  or  was  it  done  by  Hooper,  of  right,  without  any  agree- 
ment ? 

''Anatoer.    It  was  with  the  consent  of  Geach. 

^'Secondly, — Was  there  a  cutting  off  of  the  water  firom  the  leat  on 
one  or  more  occasions  when  water  in  the  brook  was  scarce ;  and,  if  so, 
was  that  done  in  virtue  of  the  condition  to  that  efEoot  originally  im- 
posed, or  done  in  assertion  of  the  general  right  to  have  Ae  water 
flow  down  the  brook  ? 
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•7S91       •*'^««£»r.    There  was,  for  both  reasons. 

J  ''Thirdly, — Is  the  water  in  the  part  of  the  leat  above  ike 
lower  launder  derived  altogether  from  the  souroea  of  supply  above 
the  upper  launder,  or  is  it  partially  so  derived  and  partially  derived 
from  springs  and  sources  of  supply  between  the  upper  and  loWer 
launders  ? 

''  Afwver.    Partially  from  both  sources. 

'*  Fourthly, — Have  the  plaintiff  and  those  through  whom  he  claims 
had  the  uninterrupted  enjoyment  of  the  two  leats,  or  of  either  of  them, 
as  of  right,  for  more  than  twenty  years,  witholit  interruption  ? 

"Answer.  They  have  had  uninterrupted  possession  of  the  leat 
colour  green,  from  the  upper  launder  downwards ;  but  have  not  had 
iminterrupt^  possession  of  the  foul  leat  too. 

«  Fifthly, — Was  the  payment  of  4/.  a  year  to  Hooper  a  payment 
made  for  the  right  to  have  the  water  ?  or  was  it  a  payment  only  in 
consideration  of  Hooper  not  fouling  by  using  it  for  streaming  of  tin? 
'*  Anstuer.    Only  for  the  purpose  of  preventing  Hooper  from  fool- 
ing it." 

The  learned  Baron  thereupon  directed  a  verdict  to  be  entered  for 
the  plaintiff  on  the  first  and  second  counts,  and  for  the  defendant  on 
the  third  count, — reserving  leave  to  either  side  to  move. 

Montague  Smith,  Q.  C,  for  the  plaintiff,  in  Michaelmas  Term  last, 
obtained  a  rule  calling  upon  the  defendant  to  show  cause  why  the 
verdict  found  for  him  on  the  third  count  should  not  be  set  aside,  and 
a  verdict  entered  thereon  for  the  plaintiff,  on  the  ground  that  the 
agreement  proved  by  the  witnesses  Geach,  and  the  cutting  off  the 
water  founa  by  the  jury,  did  not  destroy  or  affect  the  enjoyment  of 
the  plaintiff  since  1836 ;  or  why  there  should  not  be  a  new  trial  on 
*7401  ^^^  Aground  of  misdirection  on  the  part  of  the  learned  judge, 
•I  in  erroneously  directing  the  jury  on  the  efiect  of  the  agree- 
ment, and  in  directing  them  that  the  agreement,  if  believed  by  them, 
would  render  the  plaintiff's  enjoyment  an  enjoyment  not  of  right ; 
and  also  on  the  ground  that  the  verdict  was  against  the  evidence. 

Karslake,  Q.  C,  on  the  same  day,  on  behalf  of  the  defendant, 
obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the  ver- 
dict found  for  him  on  the  first  and  second  counts  should  not  be  set 
aside,  and  a  verdict  entered  for  the  defendant,  on  the  grounds, — first, 
that  the  plaintiff  was  a  mere  licensee,  and  had  no  possession  of  the 
water  to  enable  him  to  maintain  this  action, — secondly,  that  the  user 
of  the  water  by  the  plaintiff  was  contentious  since  the  year  1855,  and 
that  no  proof  was  given  by  him  of  any  enjoyment  of  the  water  for 
twenty  years  as  of  right, — thirdly,  that,  the  watercourses  in  question 
being  altogether  artificial,  no  right  to  continue  to  receive  their  flow 
could  be  acquired  by  the  plaintiff, — ^fourthly,  that  the  plaintiff,  not 
being  under  the  circumstances  able  to  acquire  a  right  to  the  water  in 
tbe  tin-tye  as  against  the  tin-bounder,  was  incapable  of  acquiring  the 
right  at  all :  or  for  a  new  trial,  on  the  ground  that  the  verdict  nas 
against  the  evidence. 

.  Karslake,  Q.  C,  and  Pinder,  showed  cause  against  the  plaintiff's 
role. — There  was  no  such  enjoyment  of  the  leat  by  the  plaintiff  and 
ibose  under  whom  he  claims  as  to  give  him  a  right  to  an  easement 
under  the  2d  section  of  the  2  &  3  W.  4,  a  71«    That  section  enaodi 
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that  ''no  claim  which  may  be  lawfully  made  at  the  common  law,, 
by  cnstom,  prescription,  or  grant,  to  any  way  or  other  easementi 
*or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed   r^^^^t . 
or  derived  upon,  over,  or  from  any  land  or  water  of  our  said   ^ 
lord  the  king,  &c.,  when  such  way  or  otlier  matter  as  lastly  hereinbe- 
fore  mentioned  shall  have  been  actually  enjoyed  by  any  person  claim- 
ing  right  thereto  without  interruption  for  the  full  period  of  twenty 
years,  shall  be  defeated  or  destroyed  by  showing  only  that  such  way 
or  other  matter  was  first  enjoyed  at  any  time  prior  to  such  period  of  s 
twenty  years ;  but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated;  and, 
where  such  way  or  other  matter  as  herein  last  before  mentioned  shall 
have  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  veare^ 
the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  • 
shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement . 
expressly  given  or  made  for  that  purpose  by  deed  or  writing.     There 
has  been  no  such  enjoyment  of  the  foul- water  leat,  which  is  the  subject 
of  the  third  count,  as  to  give  the  right  mentioned  in  the  statute.    It 
was  a  cut  from  a  natural  stream,  the  origin  of  which  cut  is  shown :  it 
was  made  by  Hooper,  the  then  occupier  of  the  Carrancarrow  Clay^ 
works,  in  the  year  1830 ;  and,  though  the  plaintiff  had  the  use  of  it 
from  the  time  he  succeeded  Hooper  down  to  1855,  his  enjoyment 
since  that  time  has  been  subject  to  repeated  interruptions.    And  the 
evidence  shows  that  at  no  time  had  he  an  exclusive  enjoyment.    The  ' 
enjoyment  under  the  statute  must  be  as  of  right,  as  well  as  without 
interruption.    And  here  it  was  only  by  parol  license.    In  Gale  on 
Easements,  8d  edit.  146,  n.  («),  it  is  said  tluit ''  any  occurrence  during 
either  the  shorter  or  longer  period,  inconsistent  with  the  corUinuoua 
enjoyment  of  the  easement  claimed  as  an  easement  and  as  of  rights  ia 
fatal  to  a  claim  under  this  section  [s.  2],  as,  for  instance,  unity  of 
possession  '''at  any  part  of  the  period  (Onley  v.  Gardiner,  4  M.  r^c^^o 
&  W.  499),  or  permission  askea  at  any  time  during  the  period  ^ 
(Monmouth  Canal  Company  v,  Harford,  1  C.  M.  &  B.  614;  Beasly  v. 
Clark,  2  N.  C.  705,  8  Scott  258 ;  per  cur.  in  Tickle  v.  Brown,  4  Ad. 
&  E.  383  (E.  C.  L.  B.  vol.  31),  6  N.  &  M.  230),  or  an  agreement,  whe- 
ther written  or  verbal,  made  at  any  time  within  the  period  (Tickle  v. 
Brown),  or  any  other  fact  showing  that  at  any  time  auring  the  period  - 
the  enjoyment  could  not  then  have  been  as  of  right :  Warburton  t% 
Parke,  2  Hurlst.  &  N.  64.    All  such  matters  are  admissible  in  evi- 
dence  upon  a  simple  traverse  of  the  enjoyment  as  of  right  and  with- 
out interruption." 

Coleridge,  Q.  C,  and  Bullar^  in  support  of  the  rule. — Whatever  may 
have  been  the  position  of  other  parties,  the  plaintiff  clearly  gained  a 
right  to  the  water  mentioned  in  the  third  count  by  an  uninterrupted 
enjoyment  as  of  right  from  1835,  when  he  first  obtained  a  sett  of  the 
Carrancarrow  Clav-works,  down  to  the  year  1855.  [Btlbs,  J. — The 
plaintiffs  user  following  an  user  which  was  permissive  only,  could  he 
acquire  a  right  7]  The  plaintiff  did  not  come  in  under  Hooper.  He 
succeeded  Hooper  in  the  occupation  of  the  clay- works ;  but  he  came 
in  under  Lora  Mount-Edgecumbe.  There  was  no  proof  that  the 
"  furze-prickle "  had  ever  been  demanded  of  him :  ana  he  oould  not . 
h^  in  any  way  affected  by  Hooper's  arrangement  with  Geach.   [Btues^  • 
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J.— How  do  yon  sho^  an  enjoyment  for  twenty  yean  next  befi»re 
action  brought  ?]  There  was  no  interruption  acquiesced  in.  [Zitm- 
hhe^  Q.  G.-^The  defendants  rely  on  the  user  being  permisaire  only, 
and  not  as  of  right.  Bylbs,  J. — The  jury  have  found  that  tlie  enjoy- 
ifteot  was  not  as  of  right.]  That,  it  is  submitted,  was  not  a  (question 
for  them :  there  was  no  eridence  to  go  to  tlie  jury.  In  Tiekle  9. 
^^,  Brown,  4  Ad.  ♦&  E.  869  (B.  C.  L.  B.  vol.  SI),  6  N.  &  M.  280, 

-I  it  was  held  that  the  woras  ^'enjoyed  by  any  person  cUUmif^g 
ri^''  applied  to  easements,  in  the  2  &  8  W.  4,  c.  71,  s.  2,  and  ^*  en- 
joyment thereof  ob  (f  right^^^  in  s.  5,  mean  an  enjoyment  had,  not 
secretly  or  by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked 
from  traie  to  time,  on  each  occasion,  or  on  many ;  but  an  eujoyment 
bad  openly,  notoriously,  without  particular  leave  at  the  time,  by  a 
person  claiming  to  use  without  danger  of  being  treated  as  a  trespasser, 
as  a  matter  of  right,  whether  the  right  so  claimed  shall  be  strictly 
Idgal,  as  by  prescription  and  adverse  user,  or  by  deed,  or  shall  have 
been  merely  lawful  so  &r  as  to  excuse  a  trespaw.  Here,  there  was 
abundant  evidence  that  the  use  of  this  water  was  claimed  and  enjoyed 
by  Gaved  openly  and  notorioasly,  as  owner,  and  not  by  pennission  of 
anybody. 

Eblb,  0.  J. — I  am  of  opinion  that  tiiis  rule  should  be  discharged: 
l%is  was  an  action  to  recover  damages  for  an  interference  with  the 
plaintiff's  right  to  a  stream  or  watercourse ;  and  the  question  ia^  whe- 
ther the  plaintiff  had  actually  enjoyed  the  watercourse,  claiming  right 
thereto,  for  the  full  period  of  thirty  years.  I  take  the  facts  to  be  these : — 
Somewhere  about  the  year  1890,  Hooper,  llie  then  tenant  of  the  Oar- 
rancarrow  Clay- works,  got  permission  from  Geaeh,  the  tenant  of  600- 
namarth,  to  cut  the  leat  now  in  question  from  the  brook  or  natural 
stream.  As  between  Hooper  and  the  owner  of  Goonamarth,  therefore, 
there  could  be,  from  1880  to  1886,  no  enjoyment  as  of  right  within 
tlM  meaning  of  the  2  &  8  W.  4,  c.  71,  which,  as  was  decided  in  Tidde 
V.  Brown,  4  Ad.  4;  £.  869  (E.  G.  L.  B.  vol.  81),  6  iN".  &  M.  280,  must 
be  "an  enjoyment  had,  not  secretly  or  by  stealthy  or  by  tacit  suffer- 
ance, or  by  permission  asked  from  time  to  time,  on  each  occasion, 
*7441  *^^  ^^  many ;  but  an  enjoyment  had  openly,  notoriously,  with* 

^  out  particular  leave  at  the  time,  by  a  person  claiming  to  use 
without  danger  of  being  treated  as  a  trespasser."  In  the  year  1885, 
Oaved,  the  plaintiff  took  the  Garrancarrow  Glay-works  under  Lord 
Kount-Edgecumbe,  and  with  them  had  the  enjoyment  of  the  water  of 
this  stream  or  leat  without  interruptiou  down  to  the  year  1865,  when 
the  defendant  Martyn  for  the  first  time  interfered  with  that  rights 
claiming  to  go  back  to  the  agreement  between  Oeach  and  Hooper  in 
1880,  and  to  stop  the  flow  of  water.  The  question  is,  whether  thai 
enjoyment  in  fact  for  more  than  twenty  years  established  an  indefeasi- 
lAe  right  in  the  plaintifl^  or  left  it  as  a  question  fix*  the  jury  whether 
the  plaintiff  was  not  limited  to  the  same  right  as  Hooper  had,  vis.,  by 
Virtue  of  his  agreement  with  Qeaoh.  The  argument  on  the  part  of  the 
^intiff  app^rs  to  be  that  the  tweaty  yea^  enjoyment  gave  the  right. 
The  statute,  however,  does  not  say  so:  Before  the  statute,  such  a 
right  could  only  be  Maimed  by  prescription,  and  might  have  been 
dimated  by  showing  the  origin  of  the  enjoyment :  and  the  2d  seetimi 
provides  that'like  dAhn  ahaU  aot  be  defeated  or  destroyed  I7  showhig 
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Mlj  ihBLi  tbe  rigbt  was  fltat  enrjoj^ed  at  an^  time  prkft  to  siioh  period 
of  twenty  years  (^at  is,  by  Bhowing  its  origin) ;  proTided  the  person 
daiming  has  enjoyed  daimlng  a  right  thereto.  Was  there,  then,  eri* 
dence  for  the  jury  that  OaYed  continned  to  enjoy  the  stream  as 
Hooper  had  done  before  him?  The  leat  was  made  by  Hooper 
through  the  farm  in  his  oecnpation;  and,  on  the  faee  of  it>  it  was  an 
artificial  course,  and  tbe  owner  of  the  soil  from  which  it  was  brought 
flt  the  end  of  twenty  years  claimed  a  right  to  stop  it.  I  think  there 
was  eyidence  from  which  the  jury  were  warranted  ib  finding  that  there 
Iiad  not  been  an  enjoyment  for  twenty  years  *previoualy  to  the  r«<Tj5 
(fommencement  of  the  action,  by  the  plaintifFor  those  through  ^ 
which  he  claimed,  as  of  right ;  but  AKt  the  enjoyment  was  precarious, 
md  procured  by  the  permission  of  the  owner  of  the  soil  I  do  not  lay 
it  down  as  a  matter  of  law  that  the  pkintifT  is  affected  by  the  licenae 
whid)  Hooper  had*  but  only  that  the  learned  judge  was  bound  to 
leave  the  question  to  the  jury,  and  that  tiiey  were  warranted  in  actiug 
ttpODi  it  as  they  have  done. 

WiLLBs,  J. — ^I  am  of  the  same  opinion*  Tbe  court  is  asked  by  the 
first  rule  in  this  case  to  enter  ik  verdict  fo)r  the  plaintiff  on  the  third 
oount,  on  the  ground  that  the  license  granted  by  Oeach,  assuming  it 
to  have  been  granted,  was  merely  a  personal  license  to  Hooper,  and 
did  not  affect  the  plaintiff;  or  for  a  new  trial,  tm  the  ground  of  mM- 
^reotion  as  to  the  effect  of  that  agreement.  If  the  learned  Baron  had 
told  the  jury  that  the  eflect  of  the  agreement  between  Hooper  and 
Geach  was,  to  stamp  the  character  of  precariousness  on  the  enjoyment 
by  Gared,  Hooper's  successor,  his  direction  might  have  been  objec* 
tlionable.  The  first  question  which  he  put  to  the  jury  seems  rather  to 
indicate  that  that  is  what  was  in  his  mind ;  but,  when  we  turn  to  tbe 
fourth  question,  we  find  that  that  was  not  his  intention.  The  fourth 
q[aestton  depends  upon  this  consideratiou,  whether,  upon  the  evidence 
before  them,  the  jury  should  come  to  the  conclusion  that  the  enjoy- 
ment by  the  plaintiff  was  or  was  not  precarious.  The  two  questions 
presented  by  the  rule,  therefore,  are  m  reality  the  same:  and  they 
amount  to  this,  wheth^  there  was  any  evidence  from  which  tbe  jury 
might  properly  finfd'that  the  enjoyment  t>f  the  leat  in  question  waa 
precarious.  A  plaintiff  who  is  seeking  to  establish  an  enjoyment  for 
the  statutable  period  of  twenty  years,  must,— with  this  *excep-  r^fjAa 
tiott,  that  he  need  not  satisfy  the  jury  of  the  feet  of  there  having  L  '  *'' 
been  a  lost  grant,  or  that  the  enjoyment  commenced  before  the  time 
of  legal  memory, — make  out  that  his  enjoyment  haa  been  under  a 
claim  of  right.  And  I  apprehend  it  would  clearly  be  competent,  in 
answer  to  such  a  claim,  to  show  that  tho  enjoyment  originated  under 
an  i^greement  with  the  tetoant  or  owner  of  the  servient  tenement,  and 
therefore  was  precarious  add  net  as  of  right :  and,  upon  proof  of  that 
feet,  it  would  be  for  the  jury  to  say  whether  the  tenant  of  the  domi- 
nant tenement  had  not  continued  the  enjoyment  in  pursuance  of  a 
similar  agreement,  and  whether  it  was  not  preearioi^.  Here,  there 
was  abundant  *  e^dence  from  which  the  jury  might,  if  ther  had 
thought  proper,  come  to  the  conclusion  that  the  enjoyment  oy  the 

{laintiff  was  precarioos.    There  is  the  agreement  between  •Oeach  and 
[ooper,  ud  the  feet  thai  the  waiet>  was  to  be  diverted  by  artificiiA 
metsuk    Gensideriiig  lihe  jealo^iqriviiidi'exteta'aB  to  water  Tights^  it  is 
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diffioult  to  say  that  the  plaintiff^s  claim  oould  ever  have  been  a  claim 
as  of  right.  The  circumstances  which  were  obvious  would  naturally 
)Ut  him  on  inquiry  whether  the  permission  which  Hooper  had  was 
y  deed,  or  whether  it  originated  only  in  a  license.  There  was  evi- 
dence from  which  the  jury  miffht  well  conclude  that  the  plaintiff  was 
content  to  go  on  as  before,  and  that  there  was  a  tacit  permission  on 
the  part  of  the  owner  of  Goonamarth  that  things  should  continue  aa 
they  were,  subject^  of  course,  to  the  conditions  applying  as  between 
the  plaintiff  and  Hooper.  Upon  these  grounds,  it  appears  to  me  that 
there  was  evidence  upon  which  the  jury  might  find  the  enjoyment  of 
the  foul  leat  to  have  been  throughout  an  enjoyment  by  the  permission 
of  the  owner  of  Ooonamarth.  In  the  case  of  Toymbee  v.  Brown,  3 
Exch.  117, 125,  counsel  in  argument  put  a  question  something  like 
*7471  *^^^  ^  ^  lig^^i — "  Suppose,"  he  said,.  '*  an  agreement  by  a 
^  tenant  for  life  that  he  and  his  successors,  owners  of  certain 
property,  should  allow  the  use  of  a  light,  could  that  agreement  be  set 
up  to  defeat  the  title  of  a  party  who  had  subsequently  acquired  a  right 
to  the  use  of  the  light  by  twenty  years*  enjoyment?" — which  is  the 
difficulty  suggested  by  Mr.  Coleridge  hera  To  this  Alderson,  B., 
replies, — "If  the  parties  had  gone  on  acting  upon  the  agreement,  that 
would  be  evidence  from  which  the  jury  might  negative  an  adverse 
enjoyment,  which  is  the  foundation  of  the  right"  So,  here,  Uie  agree* 
ment  between  Geach  and  Hooper,  with  the  other  circumstances  of  the 
case,  were  evidence  for  the  jury,  and  on  which  their  verdict  may  well 
stand. 

Byles,  J. — I  am  of  the  same  opinion.  Here  the  origin  of  the  enjoy* 
ment  of  the  stream  was  clearly  shown  by  the  admissions  of  the  parties 
to  have  been  a  user  by  the  permission  of  the  tenant  or  the  owner  of 
the  stream,  or  of  both.  Hooper  confessedly  had  no  right.  The  plain- 
tiff succeeds  Hooper  generally :  he  does  as  Hooper  did :  he  enjoys  aa 
his  predecessor  did.  Now,  mere  enjoyment  is  not  enough  to  give  a 
right  under  the  statute :  it  must  be  an  enjoyment  by  a  person  claiming 
as  of  right.  Until  Martyn  came  in,  in  1855,  there  is  nothing  to  show 
that  the  plaintiff  ever  claimed  or  did  anything  more  than  his  prede- 
cessor Hooper  did.  The  question  left,  as  far  as  the  foul  leat  is  con- 
cerned, was,  '*  Has  the  plaintiff  or  those  through  whom  he  claims  had 
an  uninterrupted  enjoyment  of  the  leat  as  of  right  for  more  than 
twenty  years  r'  The  answer  is  in  the  negative.  ]U  seems  to  me  that 
the  question  was  rightly  put  to  the  jury,  and  that  there  was  abundant 
evidence  to  warrant  their  answer.  The  rule  was  also  moved  on  the 
ground  that  the  verdict  was  against  the  evidence.  I  think,  that»  if 
*7481  ^^^  plaintiff  *had  notice  of  the  circumstances  under  which 
-'  Hooper's  enjoyment  of  the  leat  began,  his  subsequent  enjoy- 
ment was  not  under  a  daim  of  right.  For  these  reasons,  I  am  of 
opinion  that  the  direction  of  the  learned  Baron  was  right,  and  that 
the  finding  of  the  jury  on  that  direction  was  also  right. 

MoNTAGUB  Smith,  J.,  had  been  counsel  in  the  cause,  and  thereforo 
took  no  part  in  the  judgment  Bule 


Coleridge,  Q.  C,  and  Bullar^  then  proceeded  to  show  cause  againal 
the  defendant's  rule. — The  second  rule  relates  to  the  clear  watev 
brought  down  to  the  plaintiff 's  works  by  the  two  launders.    Aa  ta 
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these»  the  facts  were,  that  the  lower  launder  was  placed  bj  Hooper 
to  carry  the  water  from  the  spot  marked  on  the  plan  as  "  the  old 
woman's  house*'  over  the  foul-water  leat,  and  the  upper  launder  by 
the  plaintiff  himself  in  the  year  1842 ;  and,  as  to  botn,  the  plaintiff 
h»a  nad  uninterrupted  user  for  more  than  twenty  years,  subject  only 
since  1865  to  the  claim  of  Martyn.  That,  however,  the  jury  have 
difl^)osed  of.  The  onl^  questions  which  remain,  therefore,  aire,  whether 
the  plaintiff)  coming  in  after  Hooper,  enjoyed  the  water  as  of  right  or 
as  a  mere  licensee,  and  whether  the  plaintiff  could  acquire  any  right 
in  respect  of  the  water  brought  down  by  the  upper  launder,  inasmuch 
as  it  was  taken  from  a  tye  or  stream  which  was  subject  to  the  rights 
of  the  tin-bounders.  There  was  abundant  evidence  of  actual  enjoy- 
ment. It  will  be  said,  that,  as  the  tin-bounders  had  the  water  as 
incident  to  their  rights  as  such,  the  plaintiff  could  derive  no  right  as 
against  the  owner  of  the  soil.  If  the  plaintiff  has  had  the  requisite 
len^h  of  enjoyment  to  give  him  an  easement,  *his  rights  1-41740 
under  the  statute  cannot  he  affected  by  the  local  and  peculiar  '- 
rights  of  the  tin-bounders.(a)  The  rights  of  a  person  m  the  position 
of  the  plaintiff  are  well  defined  in  Bright  v.  Walker,  1  G.  M.  &  IL 
211.  The  tin-bounder  had  a  right  to  use  the  water  of  the  tye  for 
streaming  his  ore :  the  payment  to  him  by  the  plaintiff  was  merely 
for  the  purpoee  of  induomg  him  to  abstain  from  exercising  his  rights^ 
it  being  important  to  the  plaiutiff  to  have  the  water  brought  down  to 
his  works  in  a  clear  state. 

Karslahe,  Q.  C,  and  Pinder,  u:  support  of  the  rule. — ^The  plaintiff 
had  no  such  interest  in  the  water  m  question  as  to  entitle  him  to 
maintain  this  action.  The  material  facts  are  these: — Hooper  was 
tenant  of  the  whole  of  Garrancarrow  fSstrm.  The  plaintiff,  as  the  ten* 
ant  of  the  Garrancarrow  Glay-works,  claims  the  right  to  dig  and  work 
for  clay  under  Hooper's  farm, — an  incorporeal  hereditament.  The 
l^al  incidents  of  such  a  license  as  the  plaintiff  had  are  clearly  defined 
in  Harker  v.  Birkbeck,  3  Burr.  1566,  Doe  d.  Hanley  v.  Wood,  2  B.  & 
Aid.  724,  Muskett  v.  Hill,  5  K.  G.  694,  7  Scott  855,  and  Laing  v. 
Whaley,  8  Hurlst  k  N.  676.  In  The  Stockport  Waterworks  Gom- 
pany  v.  Potter,  8  Hurlst.  k  Golt.  800,  it  was  held  that  the  abstraction 
of  water  from  a  natural  stream,  openly  and  under  a  claim  of  right  for 
a  period  of  twenty  years,  to  a  tenement  not  abutting  on  the  stream, 
will  create  no  easement  to  have  pure  water  flow  down  the  stream  to 
the  point  of  abstraction.  The  plaintiff's  right  to  the  water  could  not 
be  claimed  as  appurtenant  to  his  right  to  dig  the  day.  As  to  the  upper 
launder,  which  was  put  up  by  the  plaintiff  in  1842  for  the  purpose 
of  conducting  the  water  from  the  tin-tye, — an  open  cut  or  drain  made 
*by  the  tin-bounders  for  the  purpose  of  streaming  their  tin, —  r»750 
down  to  the  Garrancarrow  Clay-works,  twenty  years'  enjoy-  ^ 
ment  could  confer  no  right.  It  was  a  mere  artificial  stream,  which 
the  tin-bounders  might  have  diverted  whenever  they  pleased.  There 
was,  therefore,  no  evidence  of  a  user  as  of  right  which  could  properly  be 
left  to  the  jury.  In  Arkwright  v.  Gell,  5  M.  ft  W.  203, 281,  Lord  Abinger 
says, — *'  The  stream  upon  which  the  mills  were  constructed  was  not  a 
natural  watercourse,  to  the  advantage  of  which,  flowing  in  its  natural 
course,  the  possessor  of  the  land  adjoining  would  be  entitled,  accord* 

(«)  For  ft  cMtfU  •spoiHloii  of  Um  rigktf  of  tin-boiuidor*,  mo  Bogon  om  MIbm  MT* 
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iog  to  the  doctrine  laid  down  in  Maaon  v.  Hill,  5  B.  &  Ad.  1  (E.  C. 
L.  B.  vol.  27),  and  in  other  cases.  This  was  an  artificial  waterooorse^ 
and  the  sole  object  for  which  it  was  made^  was,  to  get  rid  of  a  nnisaiice 
to  the  mines,  and  to  enable  their  proprietors  to  get  the  ores  which  la.y 
within  the  mineral  field  drained  by  it :  and  the  flow  of  water  tbroagu 
that  channel  was,  from  the  very  nature  of  the  case,  of  a  temporary 
character,  having  its  continuance  only  whilst  the  convenience  of  the 
mine-owners  required  it ;  and,  in  the  ordinary  course,  it  would  most 
probably  cease  when  the  mineral  ore  above  its  level  should  have  be^i 
exhausted."  In  Wood  v.  Waud,  3  Exch.  748,  it  was  held  that  no 
action  will  lie  for  an  injury  by  the  diversion  of  an  artificial  water- 
course, where,  from  the  nature  of  the  case,  it  is  obvious  that  the  enjoy- 
ment of  it  depends  upon  temporary  circumstances,  and  is  not  of  a 
permanent  character,  and  where  the  interruption  is  by  a  person  who 
stands  in  the  nature  of  a  grantor.  So,  in  Greatrex  v.  Hayward,  8 
Exch.  291,  it  was  held  that  the  flow  of  water  from  a  drain  made  for 
the  purposes  of  agricultural  improvements,  for  twenty  years,  does  not 
give  a  right  to  the  neighbour,  so  as  to  preclude  the  psroprietor  from 
MKyi  altering  the  level  of  his  drain  for  the  improvement  of  his  *l«nd. 
^  Lord  Campbell,  referring  to  those  cases  in  Beeston  r.  Weate, 


&  Ellis  &  B.  986,  996  (E.  G.  L.  B.  vol.  85\  says :  "  In  those 
regard  was  had  to  the  water  being  obtainea  artificially  by  the  owner 
of  the  servient  tenement,  rather  than  to  the  water  running  through  an 
artificial  cut.  Here,  the  water  in  question  is  part  of  the  water  of  a 
stream  which  has  flowed  on  the  surface  of  the  ooimtry  from  the  lime 
that  our  globe  took  its  present  conformation."  The  cases  are  all 
collected  in  the  Sd  edit,  of  Gale  on  Easements,  268  et  seq.  The  result 
is  that  one  who  has  made  an  artificial  cut  for  a  temporary  purpose 
cannot  claim  a  prescriptive  right  under  the  statute. 

Erls,  C.  J. — As  to  the  claim  in  respect  of  the  water  carried  oyer 
the  lower  launder,  it  seems  to  me  that  the  verdict  ought  to  stand. 
Water  has  been  brought  to  the  clay-works  of  the  plaintiff  and  he, 
being  the  occupier  of  those  works,  and  having  a  right  to  the  easement 
of  digging  clay  on  Hooper's  farm,  may  maintain  a  valid  claim  to  the 
water  in  respect  of  such  occupation.  Then,  does  the  evidence  show, 
that,  though  he  has  enjoyed  the  easement  for  more  than  twenty  years 
without  interruption,  and  as  of  right,  he  could  not  acquire  an  inde> 
feasible  right  to  it,  because  the  water  was  collected  in  land  which  was 
subject  to  the  claims  of  tin-bounders.  If  he  had  himself  dug  the 
channel  and  conducted  the  water  along  it  for  more  than  twenty  years 
without  interruption,  he  would  have  acquired  a  right  to  it.  But  it  is 
said  that  he  could  not  acquire  a  right  here,  because  the  water  had  its 
source  in  land  which  was  subject  to  the  contingent  rights  of  the  tin- 
bounders,  provided  they  chose  to  exercise  them :  and  it  is  said  that 
the  right  to  the  water  could  not  vest  absolutely  in  any  person  where 
^521  *^^^^  ^  claim  existed.  I  do  not,  however,  think  that  argu- 
-I  ment  tenable.  If  the  rights  of  the  tin-bounders  are  in  operas 
tion,  the  custom  of  Cornwall,  which  may  be  called  the  common  law 
of  Cornwall,  may  operate  in  the  way  suggested.  But,  if  they  are  not 
i|i  operation,  the  general  law  of  the  land  applies  to  Cornwall  as  to  any 
odier  county.  The  man  who  has  dug  a  channel,  and  has  conducted 
wa  ^  iJong  it  for  twenty  years  without  interruptiim,  acquires  a  right 
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id  it,  though  its  source  may  be  in  lauds  which  are  subject  to  tin- 
boanders'  rights.  This  will  entitle  the  plaintiff  to  a  verdict  in  respect 
of  the  lower  launder.  As  to  the  upper  launder,  the  court  will  take 
time  to  consider. 

WiLLES,  J.— I  am  of  the  same  opinion.  As  to  the  first  question, 
whether  the  plaintiff  could  maintain  the  action  in  respect  of  his  pos- 
session of  the  Garrancarrow  Glaj-works,  I  am  clearlj  of  opinion  that 
fae  can.  He  was  the  occupier  of  the  land  through  which  the  water 
flowed ;  and,  as  a  general  rule,  the  occupier  of  land  through  which 
Water  flows  may  maintain  an  action  for  the  diversion  of  it.  The  plain- 
tiff's right  to  the  uninterrupted  flow  of  the  water  is  not  diminished 
hj  the  circumstance  of  his  having  an  additional  right,  viz.  the  right 
of  searching  for  clay  under  other  lands  not  in  his  occupation.  If  we 
were  to  hold  that  such  an  occupation,  ancillary  to  the  enjoyment  of 
mineral  rights,  was  not  sufficient  to  maintain  this  action,  we  should 
i»  effect  be  saying  that  there  never  could  be  a  right  of  this  kind 
acquired  by  occupiers,  under  Lord  Tenterden's  Act.  As  to  the  sec- 
ond question,  whether  or  not  the  enjoyment  of  the  water  was  conten- 
tious, and  therefore  not  an  enjovment  as  of  right,  since  the  year  1855, 
it  is  obvious  that  that  must  always  be  a  question  for  the  jury;  and 
the  jury  hav&  determined  that,  by  finding  that  the  enjoyment  was  of 
•right.  As  to  the  third  question,  viz.  whether  the  artificial  cha-  r*75g 
racter  of  the  watercourse  in  its  origin  prevented  the  acquisi-  '■ 
tion  of  a  right  to  it  by  prescription,  a  different  question  arises  with 
respect  to  the  upper  launder,  tne  water  flowing  over  which  was  sup- 
plied from  an  artificial  cut  called  a  tin-tye,  which  had  been  made  by 
the  tin-bounders  for  the  purpose  of  streaming  tin,  from  that  which 
presents  itself  as  to  the  lower  launder,  the  flow  over  which  was  pro- 
ctired  by  an  adit  driven  by  the  person  claiming  the  right  to  the  water 
into  land  not  subject  to  tin-bounders'  rights.  As  to  the  last-mentioned 
launder,  the  flow  of  water  was  no  doubt  intended  to  be  of  a  perma- 
nent character,  and  therefore  subject  to  the  law  of  prescription.  That 
is  the  distinction  pointed  out  in  Wood  v.  Waud,  8  Exch.  748.  In 
Magor  V.  Chad  wick,  11  Ad.  &  E.  571  (E.  C.  L.  R.  vol.  89),  it  was  held, 
that,  in  the  absence  of  a  special  custom,  artificial  watercourses  are 
xfot  distinguished  in  law  from  natural  ones,  and  that  a  title  may  be 

? lined  by  twenty  years'  user  as  well  to  the  former  as  to  the  latter, 
his  was  supposed  to  be  at  variance  with  what  had  been  laid  down 
by  the  Court  of  Exchequer  in  Arkwright  v.  Gell,  5  M.  &  W.  281. 
But  the  two  cases  are  reconciled  by  the  judgment  of  Parke,  B.,  in 
Wood  t;.  Waud,  8  Exch.  777,  where  that  learned  judge  says :  "  We 
entirely  concur  with  Lord  Denman,  C.  J.,  that '  the  proposition  that  a 
watercourse,  of  whatever  antiquity,  and  in  whatever  degree  enjoyed 
by  numerous  persons,  cannot  be  enjoyed  so  as  to  confer  a  right  to  the 
use  of  the  water,  if  proved  to  have  been  originally  artificial,  is  quite 
indefensible:'  but,  on  the  other  hand,  the  general  proposition,  that, 
under  all  cireumstancea,  the  rieht  to  watercourses,  arising  from  enjoy* 
ment,  is  the  same  whether  they  be  natural  or  artificial,  cannot  be 
sustained.  The  right  to  artificial  watercourses,  as  against  the  party 
creating  them,  surely  *must  depend  upon  the  character  of  the  rt^R^ 
watercourse,  whether  it  be  of  a  permanent  or  temporary  cha-  '-  ^ 
racter,  and  upon  the  drcumstancea  imder  which  it  is  created.    The 
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enjoyment  for  twenty  years  of  a  stream  diverted  or  penned  up  by 
permanent  embankments,  clearly  stands  upon  a  different  footing  from 
the  enjoyment  of  a  flow  of  water  originating  in  a  mode  of  occupation 
or  alteration  of  a  person's  property,  and  presumably  of  a  temporary 
character,  and  liable  to  variation/'  The  stream  running  over  the 
lower  launder,  though  artificial  in  its  origin,  was  subject  to  the  law 
of  prescription,  and  the  plaintiff  has  acquired  a  right  to  it,  subject  to 
the  operation  of  the  fourth  question,  whether  the  circumstance  of  its 
having  its  origin  in  the  tin-bounds  prevents  the  application  of  the 
Prescription  Act  to  the  claim.  I  am  of  opinion  that  it  does  not^  The 
right  of  the  tin-bounders  by  custom  is  one  apart  from  the  ownership 
of  the  soil,  or  the  enjoyment  of  any  right  connected  with  the  soil,  witli 
the  exception  of  the  single  ri^ht  to  search  for  tin  and  to  take  all  rea* 
Bonable  means  for  producing  it,  subject  to  the  payment  of  a  toll  to  the 
owner  of  the  land.  I  apprehend  that  the  rights  of  the  owner  of  the 
land,  and  any  incorporeal  rights  or  hereditaments  arising  out  of  it, 
may  be  determined  by  the  ordinary  law  under  the  Prescription  Ad^ 
irrespective  of  the  rights  of  the  tin-bounder,  which  may  not  be  inaptly 
described  as  rights  paramount  under  the  custom.  I  do  not  see  why 
the  inhabitants  of  Uornwall  should  be  in  a  worse  position  with  refer- 
ence to  the  acquisition  of  prescriptive  rights  to  wat«r  than  the  inhabit* 
ants  of  other  parts  of  the  kingdom.  With  respect,  therefore,  to  the 
lower  launder,  I  concur  with  my  Lord  in  thinking  that  the  rule  should 
be  discharged :  and,  as  to  the  upper  launder,  the  court  will  take  time 
to  consider.  As  to  the  payments  made  to  Hooper,  but  little  reliance 
^551  ^^  placed  in  *the  argument  on  them.  Indeed  this  point  was 
•'  disposed  of  by  the  finding  of  the  jury  that  the  payment  was 
not  for  the  use  of  the  water,  but  in  order  to  prevent  its  being  fouled, 
which  might  exist  as  a  distinct  right,  according  to  Garlyon  v.  Lover^ 
ing,  26  Law  J.,  Exch.  251. 

Bylss,  J. — I  agree  with  all  that  has  fallen  from  my  Lord  and  my 
Brother  Willes  as  to  the  lower  launder.  The  question  raised  as  to 
the  upper  launder  requires  more  consideration.  Cur.  adv.  vulL 

Erle,  G.  J.,  now  delivered  the  judgment  of  the  court  upon  the 
point  reserved : — 

The  point  remaining  for  decision  is,  the  right  of  the  plaintiff  to 
maintain  his  action  on  the  count  for  removing  the  upper  launder* 
The  facts  for  the  plaintiff  are,  that  this  launder  was  placed  in  1842  to 
convey  water  in  the  leat  to  the  plaintiff's  works,  and,  notwithstanding 
the  evidence  of  contention  between  the  parties,  we  take  the  jury  to 
have  decided  the  question  of  fact  rightly,  that  the  enjoyment  of  this 
water  by  the  plaintiff  was  as  of  right,  without  interruption :  but  their 
verdict  was  taken  subject  to  the  leave  reserved  to  the  defendant's 
counsel  to  move  to  reverse  that  verdict,  if  the  facts  relied  on  for  the 
defendant  negatived  in  point  of  law  the  existence  of  the  right  claimed 
by  the  plaintiff 

The  result  of  those  fiicts  is,  that  the  water  in  the  stream  in  ques- 
tion was  brought  to  the  surfietce  artificially  by  the  operations  of  minera, 
and  conveyed  in  the  tye  or  open  adit  to  the  part  of  the  brook  where 
the  upper  launder  was  afterwards  placed  so  as  to  receive  it,  and  that 
the  use  of  the  stream,  which  might  include  a  change  of  its  "*'  -^'- 
had  not  been  abandoned  by  the  miners. 
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*It  appeared  that  the  land  where  the  facts  relevant  to  the  r#i^5ii 
right  to  the  stream  in  the  upper  launder  took  place,  was  within  ^ 
the  tin-bounds,  which  at  the  earliest  period  mentioned  in  the  evidence 
belonged  to  William  Hooper,  and  had  passed  from  him,  through  mesne 
assignments  to  the  defendants.  The  mouth  of  the  adit  from  which 
the  stream  of  the  tye  flowed,  the  course  of  that  stream  from  thenoe 
over  the  surface  in  the  t;e  either  to  tin  stream  works  or  to  the  Car- 
rancarrow  Claj- works,  or  to  the  brook,  or  to  and  beyond  the  upper 
launder  towards  the  Garrancarrow  Clay-works  of  the  plaintiff,  were 
all  within  the  limits  of  the  tin-bounds  above  mentioned,  and  so  was 
subject  to  the  rights  of  the  owner  thereof.  It  appeared  also  that  the 
owner  of  the  tin-bounds  had  worked  for  tin,  and  had  de  facto  exer- 
eiaed  his  rights  over  the  water  from  time  to  time  during  all  the  time 
to  which  the  evidence  related.  In  1826  and  1827,  one  Yivian  had 
paid  the  bound-owner  42.  a  year  for  taking  the  water  to  and  from  the 
tye  to  the  Gawn  Clay -works.  One  Higman  had  paid  annually  102., 
first  to  Hooper  the  father,  and  afterwards  to  Hooper  the  son,  for  taking 
the  water  of  the  tye,  down  to  1851 ;  and  the  plaintiff  himself  in  1852 
agreed  to  pay  to  the  bounder  42.  annually,  and  did  pay  for  three 
quarters. 

It  is  true  that  these  payments  were  made  to  the  bounder  to  induce 
him  to  omit  the  exercise  of  his  right  to  use  the  stream  for  tin,  where- 
by the  water  would  have  been  fouled;  and  that  the  water  itself  was 
not  the  subject  of  the  agreement.  But  the  point  to  be  ascertained, 
is,  whether  the  miners  had  abandoned  their  right  and  interest  in  the 
stream  brought  to  the  surface  by  mining  operations ;  and,  if  the  tin- 
bounder  claimed  and  exercised  the  right  of  using  the  stream  within 
the  bounds,  when,  where,  and  how  he  chose,  he  had  not  abandoned 
his  right  thereto. 

*It  is  not  necessary  here  to  consider  further  the  rights  of  r«75» 
owners  of  tin-bounds ;  but  it  is  not  superfluous  to  add  that  the  '- 
right  to  tin-bounds  is  most  clearly  "  the  law  and  privilege  of  the  stan 
nary,  and  as  such  part  of  the  law  of  England," — Co.  Litt.  lib;  and 
that  a  judge  administering  the  law  of  Eufl^Iand  is  as  much  bound 
within  the  stannaries  to  protect  the  rights  aerived  from  the  stannary 
laws,  and  to  learn  from  those  laws  what  those  rights  are,  as  in  Kent 
he  is  bound  to  know  what  is  the  tenure  of  land  there,  and  what  am 
the  rights  incidental  to  that  tenure. 

The  antiquity  and  the  operation  of  the  stannary  laws,  both  generally 
and  also  in  relation  to  tin-bounds,  are  considered,  and  the  authorities 
are  collect^  in  the  report  of  Yice  v.  Thomas,  published  by  Mr. 
Smirke,  vice- warden  of  the  stannaries,  in  1848. 

These  being  the  facts  in  relation  to  the  stream,  the  question  remains, 
whether  the  plaintifEi,  by  turning  that  stream  from  the  brook  over 
the  upper  launder  into  the  leat  leading  to  his  works,  and  enjoying  the 
use  thereof  without  interruption  for  more  than  twenty  years,  acquired 
a  right  thereto  under  the  Prescription  Act.  Although  the  jury  have 
found  that  he  did  this  as  of  right,  that  must  be  taken  to  be  a  finding 
of  the  fact  of  the  enjoyment,  subject  to  the  point  reserved  for  the 
defendant,  whether  such  enjoyment  of  a  stream  of  this  character 
OOttld  be  bv  law  as  of  right,  within  the  meaning  of  the  Prescription 
Act.    Ana  we  are  of  opinion  that  the  plaintiff  acquired  no  rignt  to 
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tliis  stream  b^  tba  iwer  thereof  for  twenty  Teiars,  became  the  stream 
was  an  artificial  stream  made  to  flow  over  the  defendant's  land  by  the 
operations  of  miners,  and  the  miners  had  not  permanently  abandonod 
their  right  of  control  over  the  water  in  the  stream  when  the  plaintiff 
diverted  it  by  the  upper  launder  to  his  works, 
*7581  Kigl^^  ^^^  liabilities  in  respect  of  artificial  streams  ^when 
^  first  flowing  on  the  surface  are  entirely  distinct  from  rights  and 
liabilities  in  respect  of  natural  streams  so  flowing.  The  water  in  an 
artificial  stream  flowing  in  the  land  of  the  party  by  whom  it  is  caused 
to  flow,  is  the  property  of  that  party,  and  is  not  subject  to  any  rights 
or  liabilities  in  respect  of  other  persons.  If  the  stream  so  brought  U> 
the  surface  is  made  to  flow  upon  the  land  of  a  neighbour  without  his 
consent,  it  is  a  wrong  for  which  the  party  causing  it  to  so  flow  is  liable. 
If  there  is  a  grant  by  the  neighbour,  the  terms  of  the  grant  regulate 
the  riffhts  and  liabilities  of  the  parties  thereto.  If  there  is  uninter- 
rupted user  of  the  land  of  the  neighbour  for  receiving  the  flow  as  of 
right  for  twenty  years,  such  user  is  evidence  that  the  land  from  whidi 
the  water  is  sent  into  the  neighbour's  land  has  become  the  dominant 
tenement,  having  a  right  to  the  easement  of  so  sending  the  wat^,  and 
that  the  neighbour's  land  has  become  subject  to  the  easement  of 
receiving  that  water.  But  such  user  of  the  easement  of  sending  on 
the  water  of  an  artificial  stream  is  of  itself  alone  no  evidence  that  the 
land  from  which  the  water  is  sent  has  become  subject  to  the  servitude 
of  being  bound  to  send  on  the  water  to  the  land  of  the  neighbour 
below.  The  enjoyment  of  the  easement  is  of  itself  no  evidence  that 
the  party  enjoying  it  has  become  subject  to  the  servitude  of  being 
bound  to  exercise  the  easement  for  the  benefit  of  the  neighbour.  A 
right  of  way  is  no  evidence  that  the  party  entitled  thereto  is  under  a 
duty  to  walk ;  nor  a  right  to  eaves-dropping  on  the  neighbour's  land, 
that  the  party  is  bound  to  send  on  his  rain*water  to  that  land.  la 
like  manner,  we  consider  that  a  party  by  the  mere  exercise  of  a  right 
to  make  an  artificial  drain  into  his  neighbour's  land  either  from  mine 
or  surface,  does  not  raise  any  presumption  that  he  is  subject  to  any 
*7591  ^^^^  ^  continue  his  artificial  drain,  by  twenty  years'  user, 
-I  *although  there  may  be  additional  circumstances  by  which  that 
presumption  would  be  raised  or  the  right  proved.  Also,  if  it  be 
proved  that  the  stream  was  originally  intended  to  have  a  permanent 
flow,  or  if  the  party  by  whom  or  on  whose  behalf  the  artificial  stream 
was  caused  to  flow  is  shown  to  have  abandoned  permanently  without 
intention  to  resume  the  works  by  which  the  flow  was  caused,  and 
given  up  all  right  to  and  control  over  the  stream,  such  stream  may 
become  subject  to  the  laws  relating  to  natural  streams.  But  the  facts 
here  do  not  raise  either  of  these  points. 

The  law  relating  to  natural  streams  is  entirely  different.  The  flow 
pf  a  natural  stream  creates  natural  rights  and  liabilities  between  all 
the  riparian  proprietors  along  the  whole  of  its  course.  Subject  to 
reasonable  use  by  himself,  each  proprietor  is  bound  to  allow  the 
water  to  flow  on  without  altering  the  quantity  or  quality.  These 
Natural  rights  and  liabilities  may  be  altered  by  grant  or  by  user  of  an 
easement  to  alter  the  stream,  as,  by  diverting,  or  fouling,  or  penning 
back,  or  the  like.  If  the  stream  flows  at  its  source  by  the  operation 
of  nature,  that  is,  if  it  is  a  naturtd  stream,  the  rights  and  liabilities 
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of  the  party  owning  (he  land  at  its  soaree  are  the  same  as  those  of  the 
proprietors  in  the  coarse  below.  If  the  stream  flows  at  its  source  by 
ibe  operation  of  man,  that  is,  if  it  is  an  artificial  stream,  the  owner 
of  the  land  at  its  source  or  the  oommencement  of  the  flow,  is  not 
Bulnect  to  any  rights  or  liabilities  towards  any  other  person  in  respect 
of  the  water  of  that  stream*  The  owner  of  such  lana  may  make  him- 
self liable  to  duties  in  respect  of  such  water,  by  grant  or  contract: 
but  the  party  claiming  a  right  to  compel  oerformance  of  those  duties 
must  give  evidence  of  such  rights,  beyond  the  mere  suiSering  by  him 
of  the  servitude  of  receiving  such  water. 

The  rights  of  the  plaintiff  in  respect  of  the  two  ^launders  i-^ktaa 
exemplify  this  distinction.  For  the  lower  launder,  the  plaintiff  '- 
bad  made  a  watercourse  on  the  defendant's  land,  and  collected  the 
vater  of  natural  springs  therein,  and  brought  it  to  the  launder.  For 
the  upper  launder,  the  plaintiff  had  ffone  to  the  edge  of  the  defend- 
ant's land,  and  received  thence  into  the  launder  the  water  of  the  tye, 
where  it  would  have  flowed  into  the  natural  stream  and  become  part 
thereofl  In  respect  of  the  lower  launder,  there  was  dominant  actio 
and  servient  patientia  for  twenty  years,  and  so  there  was  good  evi* 
dence  of  an  easement  for  the  plaintiff,  the  dominant  tenant.  In  reBpeet 
of  the  upper  launder,  there  was  no  dominant  actio  by  the  plaintiff^nor 
servient  patientia  by  the  defendant  on  the  defendant's  land  in  respect 
of  the  stream  while  on  that  land,  and  so  there  was  no  presumption  of 
a  grant  by  the  defendant,  no  evidence  of  a  right  in  the  plaintiff. 

For  the  law  relating  to  natural  streams  on  the  surface,  we  refer  to 
Mason  v.  Hill,  5  B.  &  Ad.  1  (E.  a  L.  K.  vol.  27),  2  N.  &  M.  847,  8  B. 
k  Ad.  804  (E.  C.  L.  B.  vol.  28).  For  the  law  relating  to  subterra- 
neous water,  to  Chasemore  v.  Bichards,  7  House  of  Lords  Gases  849 
(Exchequer  Chamber,  2  Hurlst.'  &  N.  168).  For  the  law  relating  to 
artificial  streams,  we  refer  to  Arkwright  v.  Gell,  5  M.  &  W.  208, 
Magor  t;.  Chadwick,  11  Ad.  k  E.  671  (E.  0.  L,  B.  vol.  89),  8  P.  &  D. 
367,  and  Wood  v.  Waud,  8  Exch.  748.  And,  for  a  clear  exposition 
of  the  whole  law  on  this  class  of  easements  and  servitudes,  we  refer 
to  Gale  on  Easements,  8d  edit.  p.  263. 

In  Arkwright  v.  Oell,  the  law  relating  to  artificial  streams  is  ex- 
pounded with  clearness  and  vigour.  The  important  and  extensive 
rights  and  interests  connected  with  mining  are  protected  in  due  rela- 
tion to  the  rights  of  surface  owners.  In  this  .case,  the  question  arose 
between  the  surface  owner  and  the  mining  owner:  and  it  was  held 
that  the  mining  owner  who  had  brought  the  water  to  the  surface  on 
the  plaintiff's  land  for  ^draining  a  mine,  might  divert  it  where  rn^nA't 
deeper  draining  was  required ;  and  all  the  mines  of  the  district  '* 
that  might  be  unwatered  by  the  drain  were  properly  treated  as  one 
interest. 

In  Magor  v.  Chadwick,  no  law  is  expounded,  but  doubts  upon  the 
law  are  created  by  dissent  from  some  governing  propositions  laid 
down  in  Arjswright  v.  Gell.  The  judge  at  the  trial  had  not  recognised 
anv  distinction  between  natural  and  artificial  streams;  and  the  court 
refused  a  new  trial  for  misdirection,  on  the  ground  that  the  blame  of 
any  miscarriage,  if  miscarriage  there  was,  ought  to  be  laid  on  the 
counsel  who  argued  at  the  trial.  The  result  of  that  case  would  have 
been  pernicious  to  all  miners  and  all  proprietors  improving  land  by 
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draining.  Bat  it  was  followed  by  Wood  v.  Waud,  in  wbioh  tbe  pro- 
positions  laid  down  in  Arkwright  v.  Oell,  relating  to  tbe  difference 
oetween*  artificial  and  nataral  streams,  are  re-affiraied.  In  tbis  case 
the  question  arose  between  two  proprietors  of  tbe  surface,  over  wbose 
land  an  artificial  stream  flowed  on  its  way  to  tbe  natural  stream ;  and 
it  was  beld,  tbat,  as  between  them,  tbe  law  relating  to  natural  streams 
did  not  govern. 

Tbis  case  was  followed  by  Greatrex  v.  Hayward,  8  Ezcb.  291,  in 
which  it  was  decided  that  a  drain  on  the  surface  made  for  the  purpose 
of  draining  the  land  of  tbe  maker  thereof^  is  an  artificial  stream,  and 
is  not  subject  to  the  law  relating  to  natural  streams,  and  might  be 
diverted  after  twenty  years'  flow  into  the  plaintiff's  land,  for  tbe 
purpose  of  improving  the  drainage  of  the  defendant's  land. 

These  cases  have  been  followeid  by  others  collected  in  tbe  treatise 

above  mentioned :  and  we  consider  that  the  distinction  between  natural 

and  artificial  streams  is  established  in  our  law,  and  that  the  flow  from 

*7621  ^^^  upper  launder  was  not  such  an  artificial  stream  that  *an 

^  easement  could  be  acquired  therein  by  twenty  years'  user. 

For  these  reasons  we  consider  that  the  plaintiff's  case  as  to  tbe 
upper  launder  failed :  and  that  the  rule  for  entering  the  verdict  on 
the  count  relating  thereto  for  tbe  defendant  must  be  made  absolute. 

Bule  absolute  acoordingly.(a) 

(a)  Sm  BftWftron  v.  Tajlor,  11  Bzeh.  S0Q. 


•768]         •IN  THE  EXCHEQUER  CHAMBER 

BEYAN  V.  WHITMOBK 

Ab  offloitl  ftatignee  of*  dlitriet  eonrt  of  baakraptey  hftring  giren  hit  ammiI  to  th«  Mn^g 
of  on  Mtion  in  hit  naino  Jolatijr  with  ^at  of  tho  tndo-Aiilgnee  for  tho  rooorory  of  part  of  Ibo 
boakropf  I  ei Uto,  and,  tho  ootion  proving  nniooeoMftilt  tho  trodo-oisigBoo  hnTing  paid  tho 
oof  ti : — ^Holdy — oAnning  tho  jndgmont  of  tho  oonrt  bolow,— thtt  ho  wm  ontitkd  to  mo  tbo  oA* 
oUl  aaiignoo  for  eontribution. 

This  was  an  action  brought  by  tbe  plaintiff!  who  was  the  trade- 
assignee  under  a  fiat  against  one  Foster,  a  merchant  at  Birmingham, 
to  recover  from  the  defendant,  the  official  assignee,  tbe  sum  of  127/., 
being  a  moiety  of  the  costs  incurred  in  an  action  brought  by  both  as 
assignees  of  one  Dowling,  under  tbe  circumstances  stated  in  the 
report  in  the  court  below,  15  G.  B.  N.  S.  4S8  (E.  0.  L.  B.  vol.  109). 

The  plaintiff  had  paid  the  whole  of  the  costs,  and  the  CSourt  of 
Common  Pleas  held  tnat  he  was  entitled  to  maintain  an  action  against 
the  official  assignee  for  a  moiety  of  the  sum  so  paid  by  him. 

The  defendant  appealed  against  tbis  decision,  and  tbe  case  was 
argued  in  tbe  Exchequer  Chamber  at  the  sittings  in  error  after  Trinity 
Term,  1864,  before  Pollock,  C.  B.,  Crompton,  J..  Bramwell,  B.,  Cban- 
nell,  B.,  Blackburn,  J,  and  Shee,  J.,  bv  Luah^  Q.  C,  for  tbe  appellant 
(the  defendant  below),  and  by  Quoin,  for  the  respondent  (tbe  plaintiff 
below),  when  the  judgment  of  the  court  below  was  unanimously 
aflirmed.  Judgment  affirmed. 
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•CAMBBON  V.  THE  CHARING-CROSS  RAILWAY  r»7AA 

COMPANY.    JW-ft  •-  '0* 

BOUBHILL  V.  THE  SAME. 

Btid  bj  Um  Bxoh«qm«r  Chamber,— rerenlBg  the  Jvdgineiil  of  the  Court  of  Comnon  Pleat, 
•«4hat  an  ipjnrj  to  the  goodwill  or  a  Iom  of  profit  in  the  bniinoM  of  a  ihop,  eaafod  hj  an  ob- 
•traetion,  whether  permanent  or  temporajj,  of  a  highway,  in  the  lawful  ezeention  of  the  worki  of 
m  railway  company,  where  no  part  of  the  land  on  which  the  hnsinesi  \b  carried  on  \a  taken  or 
olherwiae  ii^nrioofly  aflbeCed,  is  not  the  rabjeot  of  eompoBBalioh  under  the  68th  lection  of  the 
Laada  daoiea  ConaoUdatlon  Aet,  184A. 

Ik  this  case  the  Court  of  c^mmofi  Pleas  held,  upon  the  authority 
of  Chamberlain  v.  The  West  End  of  London  and  Crystal  Palace  Bail- 
way  Company,  2  Best  &  Smith  605,  617,  and  Senior  v.  The  Metropo* 
litan  Bailway  Company,  2  Hurlst.  &  Colt.  258, — that  loss  of  trade 
occasioned  by  the  obstruction  of  a  passage  leading  to  g  thoroughfare 
in  which  the  plaintiffs  shop  was  situate,  whereby  the  access  of  cus- 
tomers Was  interfered  with,  was  a  particular  damage  in  respect  of 
which  the  parties  were  entitled  to  compensation  under  the  68th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict  c.  18 : 
see  16  a  B.  N.  S.  480  (E.  C.  L.  B.  vol.  111). 

The  defendants  appealed  against  this  decision,  and  the  case  now 
came  on  for  argument  in  the  Exchequer  Chamber,  before  Pollock, 
C.  B.,  Crompton,  J.|  Channel],  B.,  Blackburn,  J.,  Mellor,  J.,  and  Pigott, 
B.,  when 

H.  Shield,  for  the  appellants,  relied  upon  the  decision  of  the  Ex- 
chequer Chamber  in  Bicket  v.  The  Metropolitan  Bailway  Company, 
where  it  was  decided  at  the  same  sittings  (since  reported,  12  L.  T.  rf. 
S.  79),  by  the  majority  of  the  court,  that  an  injury  to  the  good-will 
or  a  loss  of  profit  in  the  business  of  a  house,  caused  by  an  obstruc- 
tion of  a  highway,  in  the  lawful  execution  of  the  works  of  a  railway 
company,  where  no  part  of  the  land  whereon  the  business  is  carried 
on  is  taken  or  otherwise  iniuriously  affected,  is  not  the  subject  of 
compensation  under  the  Lands  Clauses  Consolidation  Act,  1846. 

*ja.  CUffard,  Q.  C.  (with  whom  was  Mac1achlan\  contr^,   r«7^ 
sought  to  distinguish  Bicket  t;.  The  Metropolitan  Bailway  Com-  ^ 
pany  from  the  present  case,  by  the  fact  that  there  there  was  not,  as 
nere,  a  permanent  obstruction  of  the  way. 

But  tne  whole  court  thought  that  it  was  impossible  to  distinguish 
the  two  cases,  and  that  the  judgment  of  the  court  below  must  be 
reyersed.  Judgment  reversed. 


DOGGETT  V.  CATTEBNS.    Feb.  6. 

Held  hj  the  Exeheqimr  Ohamher,— reYeraiDg  the  jndgment  of  the  Common  Plena, — ^that  the 
hahitaal  nae  of  a  ipot  in  a  pnbUe  park  for  the  raeeiring  of  depoiiti,  to  retwn  a  laifer  ram  oa 
the  eontingenojT  of  a  partionlar  hone  winning  a  raeo^  if  aoi  the  using  of  a «'  plaet"  for  raeh 
porpoie,  within  the  16  A  17  Viet  e.  119,  a.  1. 

Thx  question  in  this  case  was,  whether  the  habitual  use  of  a  spot 
under  a  tree  in  Hyde  Park  for  the  receivinff  of  deposits,  to  return  a 
larger  sum  on  the  contingency  of  a  particular  horse  winning  a  raoei 
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was  the  using  of  a  ''  place''  for  suoh  purpose,  within  the  probibition 
of  the  16  k  17  Viot.  c  119,  s.  1,  which,  after  reciting  that  "a  kind  of 
gaming  has  of  late  sprang  up,  tending  to  the  injury  and  demoraliza- 
tion of  improvident  persons,  by  the  opening  of  places  called  betting- 
Tumses  or  offices,  and  the  receiving  of  monev  in  advance  by  the  owners 
or  occupiers  of  such  houses  or  offi>ces,  or  by  other  perscHis  acting  on  their 
behalf,  on  their  promises  to  pay  money  on  events  of  horse-races  and 
like  contingencies," — "  for  the  suppression  thereof,"  enacts  that  "  no 
house,  offi^ce,  room^  or  other  place  shall  be  opened,  kept,  or  used  for  the 
purpose  of  the  owner,  occupier,  or  keeper  thereof,  or  any  person  using 
the  same,  or  any  person  procured  or  employed  by  or  acting  for  or  on 
♦7661  ^®^*^'^  ^^  ^^^^  owner,  occupier,  or  keeper,  or  *person  usin^ 
-'  the  same,  or  of  any  person  having  the  care  or  management  or 
in  any  manner  conducting  the  business  thereof,  betting  with  persons 
resorting  thereto,  or  for  the  purpose  of  any  money  or  valuable  thing 
being  received  by  or  on  benalf  of  such  owner,  occupier,  keeper,  or 

Serson  as  aforesaid,  as  or  for  the  consideration  for  any  assurance,  un- 
ertaking,  promise  or  agreement,  express  or  implied,  to  pay  or  give 
thereafter  any  money  or  valuable  thing  on  any  event  or  contingency 
of  or  relating  to  any  horse-race  or  otner  race,  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consideration  for  securing  the  paying  or  giv- 
ing by  some  other  person  of  any  money  or  valuable  thing  on  any 
such  event  or  contingency  as  aforesaid ;  and  every  house,  oGBoe,  room, 
or  other  place  opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any 
of  them,  is  hereby  declared  to  be'  a  common  nuisance,  and  contrary 
to  law." 

The  Court  of  Common  Pleas  having  held  that  the  spot  in  question 
was  a  <' place"  within  the  meaning  of  the  statute  (17  C.  B.  N.  S.  669 
(E.  C.  L.  B.  vol.  112),)  the  defendant  appealed ;  and  the  case  was  argued 
in  the  Exchequer  Chamber  at  the  sittings  after  Hilary  Term,  1865, 
before  Pollock,  C.  B,,  Crompton,  J.,  Bramwell,  B.,  Channell,  B.,  Black- 
burn, J.,  Mellor,  J.,  and  Pigott,  B. 

Hayes,  Serjt,  (with  whom  was  B.  Greene),  for  the  appellant,  submit- 
ted that  the  word  "  place"  in  the  statute  must  be  restricted  to  places 
cgusdem  generis  with  ''  house,"  **  office,"  aud  "  room ;"  and  that  an 
open  space  in  a  public  park  could  not  have  an  owner  or  occupier. 
[Bramwell,  fe. — Or  be  a  *'  common  gaming-house"  within  a  2.] 

Yeatman,  contrsl,  insisted  that  the  word  ''  place"  was  to  be  under- 
stood in  its  ordinary  and  accustomed  sense,  apd  need  not  be  confined 
*7671  ^  bouse,  office,  room,  *or  other  place  of  which  there  might  be 
■*  an  owner  or  occupier. 

Pollock,  C.  B. — ^I  am  of  opinion  tha.t  the  judgment  of  the  Coart 
of  Common  Pleas  must  be  reversed.  The  opinions  of  the  learned 
judges  of  the  court  below  proceed  on  the  ground  that  the  spot  on 
which  the  defendant  exercised  his  calling  was  a  *' place"  within  the 
^meaning  of  s.  1  of  the  statute.  I  concur  in  that  view  so  far  that  I 
think  the  place  being  an  open  one,  and  not  being  a  **  house,"  '*  office^" 
or  **  room,"  would  not  alone  prevent  it  from  being  a  place  within  that 
section.  I  think,  however,  to  satisfy  the  words,  it  must  be  a  place 
which  is  capable  of  having  an  owner  or  occupier,  which  this  place 
,olearly  was  not. 

Cbohftok,  J. — ^I  am  of  the  same  opinion.    The  preamble  to  the 
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Statute  refers  to  the  owners  and  occupiers  of  betting^liouses  or  offices 
and  persons  acting  on  their  behalf.  The  words  '^  such  person,**  in  s.  h, 
refer  to  ''any  person  being  the  owner  or  occupier  of  any  house,  office, 
room,  or  other  place/'  in  s.  4,  The  defendant  here  clearly  does  not 
come  within  that  description. 

Bbamwsll,  B. — ^I  agree  that  the  judgment  should  be  reversed,  but 
not  on  the  ground  that  a  person,  to  come  within  as.  4  and  5  of  the 
statute,  must  be  an  owner  or  occupier  of  the  place,  or  a  person  acting 
on  behalf  of  the  owner  or  occupier.  The  object  of  the  statute  was  to 
put  down  ascertained  places  of  resort  for  gambling.  I  think  the 
place  in  question  was  not  a  place  of  that  sort  within  the  contempla- 
tion of  the  act 

The  rest  of  the  court  concurring, — Channell,  B.,  and  Blaokbuk&t, 
J.,  for  the  reasons  given  by  Pollock,  C.  B.,  and  Mbllob,  J.,  and 
PiQOTT,  B.,  for  that  given  by  Bbamwsll,  B., — 

Judgment  reversed. 
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A.  AgrM4  to  do  for  B.  A  Co.  all  tbo  irood*work  oa  an  iron  ihlp  which  B.  A  Co.  woro  hmlding 
for  K.  A  Co.,  Mcording  to  a  oertain  tender,  the  whole  to  be  completed  for  3900^.  The  eontraet 
or  tender  contained  the  following  clauje, — "Any  imporiant  work  .not  mentioned  in  this  tender 
thai  may  be  reqaired  to  be  done  by  the  ownertf  to  be  paid  for  by  them,  in  addition  to  the 
amount  herein  specified."  The  work  was  undertaken  by  A.  for  B.  A  Co.  upon  the  fklth  of  a 
guarantee  by  C,  ai  follows,'-^'  la  eoasideration  of  yoar  ooatraoting  with  Heiyri.  B.  A  Co.  for 
the  wood-work  of  an  iron  ship  now  building  by  them  for  Messrs.  M.  A  Co.,  we  hereby  gaaran- 
tee  the  payment  to  you  according  to  the  contract"  The  word  "  important"  in  the  contract  waa 
inserted  by  A.,  with  the  consent  of  B.  A  Co.,  after  the  guarantee  was  signed  by  C. : — 

Held,  that  the  oontraot  bound  B.  A  Co.  for  extra  work  done,  they  being  the  persons  referred 
to  therein  as  "  the  owners  ;"  and  that  the  insertion  of  the  word  "  Important "  had  no  matarial 
effeot  upon  the  liability  of  C.  under  the  guarantee. 

Affirmed  in  the  Exchequer  Chamber. 

This  was  an  action  upon  a  guarantee.  The  declaration  stated  that 
the  defendants,  in  consideration  of  the  plaintifi^'  contracting  with 
Messrs.  H.  M.  Lawrence  and  Co.  for  the  wood-work  of  an  iron  ship 
then  building  b^  them  for  Messrs.  Moore  &  Co.,  guaranteed  the  pay- 
ment  to  the  plaintiff  by  the  said  H.  M.  Lawrence  &  Co.,  according  to 
a  certain  contract :  Averment,  that  they,  the  plaintiff,  did  contract 
with  the  said  H.  M.  Lawrence  &  Co.  {or  the  said  wood- work' of  the 
said  ship,  and  there  remained  unpaid  to  the  plaintiff  by  the  said  H. 
M.  Lawrence  &  Co.  2051.  18«.  5(i.,  which  sum  was  due  and  payable 
according  to  the  said  contract  from  the  said  H.  M.  Lawrence  &  Co.  to 
the  plaintiffs :  Breach,  that,  although  the  plaintiffs  had  done  all  things, 
and  all  things  had  happened,  and  all  times  had  elapsed  necessary  to 
entitle  the  plaintiffs  to  ^ue  the  defendants  on  the  breach  of  promise  in 
that  count  complained  of,  yet  the  defendants  had  not  indemnified  the 
plaintiffs  according  to  the  said  promise,  and  had  not  paid  to  the  plain- 
tifts  the  sum  of  2052. 18«.  Sd,  or  any  part  thereof.  Money  counts,  and 
accounts  stated. 

The  defendants  pleaded, — first,  that  they  did  not  promise  as  alleged, 
— secondly,  to  the  first  count,  that  the  plaintiffs  did  not  contract  with 
the  said  JS.  M.  Lawrence  k  Co.  for  the  said  wood- work  of  the  said 
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ship,  as  alleged, — thirdly,  to  the  first  count,  that  before  action,  the 
saia  H.  M.  Lawrence  k  Go.  satisfied  and  discharged  by  payment  all 
^76Q1  ^^^  moneys  due  and  ^payable  according  to  the  contract  from  the 
J  said  EL  M.  Lawrence  &  Go.  to  the  plaintifi, — fourthly,  never 
indebted.    Issue  thereon. 

The  cause  was  tried  before  Shee,  J.,  at  the  Spring  Assizes  at  Liver- 
pool in  1864,  when  the  following  facts  appeared  in  evidence : — The 
plaintifi^  are  ship-chandlers  and  ship-smiths,  carrying  on  busipess  in 
Liverpool,  and  the  defendants  are  merchants  also  at  Liverpool.  The 
action  was  brought  to  recover  the  sum  of  2012. 16«.  6d.  for  extra  work 
done  by  the  plaintifib  to  an  iron  ship  called  the  Bianca,  and  which 
they  cLaimed  from  the  defendants  under  the  guarantee  hereinafter 
mentioned. 

James  Andrews,  one  of  the  plaintiff,  who  was  called  as  a  witness, 
stated,  that,  in  August,  1862,  Mr.  H.  M.  Lawrence,  a  brother  of  the 
defendants,  carrying  on  by  himself  the  business  of  an  iron-ship-builder 
at  Liverpool,  under  the  style  of  H.  M.  Lawrence  &  Go.,  informed  him 
that  he  had  entered  into  a  contract  to  build,  and  was  building,  for 
Messrs.  Moore  k  Co.,  an  iron  ship  called  the  Bianca,  and  applied  to 
him  to  send  in  a  tender  for  the  wood- work ;  that  he  knew  that  H.  M. 
Lawrence  had  been  in  difficulties,  and  said  that  he  should  require  a 
guarantee,  and  he  afterwards,  viz.  on  25th  of  August^  sent  to  the  said 
n.  M.  Lawrence  the  following  tender : — 

'*  Liverpool,  25th  August^  1862. 

''  Messrs.  H.  M.  Lawrence  &  Go. 

''  We  will  engage  to  do  the  following  wood: work  at  an  iron  ship 
now  building  by  you,  viz. : 

"Decki.  To  be  of  yellow  pine.  Main  deck  6x4,  one  plank  of 
teak  8X4  each  side  of  hatches,  right  fore  and  aft,  for  ring  bolts,  and 
one  8X4  next  the  water-ways.  Quarter  deck  6xS| :  topgallant  fore- 
castle 6x8|,  about  80  feet  long,  also  a  laid  between  decks  6x3,  to  be 
*7701  ^^^^  seasoned.  Store  rooms  in  each  end.  *Deck  6x8,  free  from 
-I  objectionable  knots,  and  well  fastened  with  screw-bolts  and 
nuts ;  and  upper  and  forecastle  deck  and  quarter-deck  to  be  planed 
and  caulked.  Upper  deck  to  be  caulked  twice,  and  plugged,  set  in 
white  lead ;  'tween  decks  once  caulked ;  upper  decks  to  have  two  coats 
of  oil. 

^'  OeiUng.  To  be  of  pinch  pine  S  inches  thick  to  upper  part  of 
bilge,  to  be  made  in  square  hatches  in  flat  of  bottom,  with  small  ring 
bolts  let  in  flush  for  litling  them  off.  The  remainder  to  be  alternately 
ceiled  6in.  wide  and  6in.  space,  with  2in.  yellow  pine.  The  whole  to 
be  well  &stened  with  screw-bolts  and  nuts,  and  to  be  planed. 

''Jfain-raiL  Of  green  heart  18x4,  or  wide  enough  to  take  pins  in 
way  of  rigging,  secured  to  an  iron  on  bulwarks  by  bolts  and  nutSw 

**  TcpqwktrU  bultvarki.  Fifteen  inches  high,  the  rail  and  stauncbeons 
of  teak,  the  rail  7X8,  boarded  with  yellow  pine  2in.  thick,  and  to  be 
neatly  panelled. 

*'  Wtndla$$  and  biUi.  Main  piece  of  green  heart.  A  spindle  of  4|in. 
iron  running  through,  to  be  cased  with  4in.  elm ;  to  find  plates  and 
bushes,  and  two  Normans  {the  awner$  finding  patent  purdiase-levtr). 
Cast  whelps  and  chain  stoppers.  The  bitts  of  green  heart  22x8,  with 
fiacing  pieces  same  thickness,  well  secured  with  knee  before. 
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*'  Oaiheads.  Of  African  oak  18x14,  with  hoop  on  the  end  of  eaoh: 
two  cast  catfaces,  and  two  patent  stoppers,  sheathing  and  fixing  np. 

'*  Biila.  A  pair  of  forestay-bitts  of  green  heart  14in.  square,  going 
thro'  to  'tween-deok  beams^  with  cross-pieces  16in.  thick,  as  per 
margin. 

^'BiUi  and  taffrail  At  the  mainmast,  two  of  green  heart  14X11 
with  rail  Sin.  thick,  of  green  heart,  set  in  casting,  with  sheaves. 

''  BiUm  ofi.  Two  of  green  heart  14in,  square,  to  go  down  to  'tween^ 
decks.  , 

*''  TopgaXUk'ni  forecastle.  Sill  10 X  6  of  green  heart  fitted  for  r^m^^ 
the  crew,  about  80ft.  long  on  load  line  under  the  main  deck,  ^  **^ 
and  decks  laid  under  for  stores  and  coals ;  the  forecastle  to  be  lined  and 
fitted  with  20  berths ;  to  find  and  put  up  the  front  of  forecastle. 

'*  Houses  on  Deck.  To  be  made  as  per  plan  complete.  The  sills  of 
green  heart  10x8,  beams  7X6,  and  stauncheons  of  6X6  pitchj>ine. 
Decks  of  yellow  pine  6x8,  the  sides  and  ends  2in.  pitch-pine.  Bulk* 
head  in  the  fire-house  fitted  with  4  berths,  and  4  side-lights  divided 
for  galley,  and  the  galley  lined  with  sheet  iron  inside,  and  the  floor 
tiled. 

"  Steering-gear.  Capstans,  8 ;  winches  2 ;  improved  patent  pumps, 
fixing  only,  the  owners  finding  the  articles. 

**  U/iain- locker.  Of  sufficient  size  to  hold  the  chains,  and  fitted  with 
pipes,  manhole,  &c.,  complete ;  to  be  planked  with  2in.  elm. 

"  Hawse-pipes,  bitts,  Ac.  Two  on  each  side  of  cold-blast  iron,  for- 
ward, fitted  through  a  green  heart  chock  above  the  deck,  well  secured ; 
a  cast-iron  pipe  rivetra  to  the  bulwarks  on  each  side  between  the 
windlass  and  foremast,  for  breast-ropes,  with  iron  butts  to  correspond- 
Also  a  pipe  on  each  side,  with  bitts  before  the  front  of  poop,  for 
breast-ropes.  Also  a  pipe  with  green  heart  bitts,  or  iron  if  preferred 
hy  owners  on  each  side  through  the  stern,  above  poop-deck.  Thie 
whole  of  the  bitts  to  be  well  secured  with  screw-bolts  and  nuts. 

*^  Warping-chocks.  Two  cast-iron  warping  chocks^  one  on  each  side^ 
forward,  fitted  and  completed. 

"  Boats.  Two ;  one  26  feet  lon^-boat,  and  one  28  feet  pinnace-boat, 
carver  built,  one  22  feet  gig,  and  one .  20  feet  jolly-boat :  all  to  bo 
copper-fastened,  and  to  have  set  of  oars,  boat-hoolcs,  and  rowlocks, 
and  spars  to  long-boat  comfdete,  and  chocks  and  cover  for  the  long- 
boat. 

***  Sundries.    To  find  bucket-rack,  flag  locker,  all  ladders  r«7<TA 
required,  sav,  two  side-ladders,  two  poop-ladders,  two  forecastle  '- 
ladders,  and  one  accommodation-ladder,  the  two  poop  and  the  two 
aide-ladders  to  be  of  teak-wood,  and  the  remainder  to  be  made  of 
pitch-pine. 

"  To  find  teak- wood  carved  gangway  boards,  brass  mounted.  To 
find  skid  and  shoe  to  go  '>n  the  main  rail,  of  elm.  To  find  and  put  in 
as  many  deck-lights  as  may  be  required.  To  find  all  hatoh-fasteninos, 
boat-gripes,  beams  for  boats  to  rest^on,  with  iron  pillars  or  staunch- 
eons  to  the  same.  All  brass  locks  and  hinges  to  hatch-ways  and 
doors  on  deck.  To  find  two  pair  of  iron  davits  made  of  4in.  iron, 
with  blocks  and  wrought-iron  hangings  complete.  To  find  two 
patent  cathead  stoppers,  and  shank  painters.  To  find  and  fix  six 
scuppers  in  the  lower  deck,  with  pipes  to  carry  off  the  water,  and  two 
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flottppers  in  the  forecastle.  To  find  and  put  a  scuttle  m  the  forecastle. 
To  galvanize  iron- work  to  the  amocint  of  162.  To  find  green  heart 
pump-chock  and  elm  casing  for  the  two  main  pumps.  To  find  yellow- 
pine  timber  for  the  figure  head,  taffrail,  tuail-boards,  and  flights,  with 
^Inglish  oak  head-knees  or  cheeks,  and  head  timbers,  including  mate* 
rials  and  labour,  but  not  carving.  To  find  a  teak-wood  wheel,  cover, 
and  grating  complete. 

*'  Any  impcriarU  (a)  work  not  mentioned  in  this  tender  that  may  be 
required  to  be  done  by  the  owners^  to  be  paid  for  by  them,  in  addition 
to  the  amount  hereinafter  specified. 

'^  The  materiids  and  workmanship  to  be  of  the  best  description,  and 
ihe  whole  to  be  completed  to  the  satisfaction  of  the  surveyors. 

<'We  will  complete  the  whole  of  the  aforesaid  work,  findiug  materials 
*77^  as  per  margin,  and  paying  all  wages,  *for  the  sum  of  8800Z. ; 
•'to  be  paid  in  two  equal  payments,  one- half  in  cash,  and  one* 
half  in  good  bills  not  exceeding  three  months'  date, — the  first  pay- 
ment to  be  made  when  the  ship  is  launched,  and  the  second  payment 
when  our  work  is  finished.  "  Jamss  Andrews  k  Co." 

The  said  H.  M.  Hugh  Lawrence  accordingly  applied  to  the  defend- 
ants for  a  guarantee,  and  on  the  8th  of  September,  1862,  obtained  from 
them  the  following  guarantee  :*— 

"  London  Works,  Sefton  Street,  Liverpool, 

"  8th  September,  1862. 

"  Messrs.  J.  W.  Andrews  &  Co. 
:  ^Gentlemen, — ^In  consideration  of  your  contracting  with  Messrs.  H. 
M.  Lawrence  &  Co.,  for  the  wood-work  of  an  iron  ship  now  building 
by  them  for  Messrs.  Moore  k  Co.,  we  hereby  guarantee  the  payment 
to  you  according  to  the  contract.  Yours  faithfully, 

"  E.  Lawrbncb  k  Co/* 

The  contract  referred  to  in  such  guarantee  was  the  tender  above  set 
out:  and  the  tender,  with  the  guarantee  signed  by  the  defendants,  was 
afterwards^  on  the  same  day,  brought  by  H.  M.  Lawrence  to  the  wit- 
ness ;  and,  on  his  handing  him  the  guarantee,  the  tender  was  signed 
by  him,  and  the  word  *'  important "  added  in  the  place  where  that 
word  appears  in  italic,  at  the  suggestion  of  H.  M.  Lawrence. 

The  sum  of  88002.  mentioned  in  the  tender  was  duly  paid :  and  this 
action  was  brought  to  recover  the  further  sum  of  201/.  I69.  5(f.  for 
extra- work  done  by  the  plainti£&  to  and  in  respect  of  the  Bianca. 

The  witness  was  cross-examined  as  to  whether  the  items  in  the  par- 
ticulars were  wood-work,  but  it  was  finally  agreed  at  the  suggestion 
of  the  learned  judge  that  the  items  should  be  referred  to  arbitration,  in 
*7741  ^^^  *event  of  its  being  decided  that  the  plaintiff  were  entitled 
-'  to  recover  for  extra-work  from  the  defendants. 

H.  M.  Lawrence  was  then  called  by  the  defendants ;  and  he  deposed 
that  he  contracted  with  Moore  &  Co.  to  build  the  Bianca,  and  applied 
to  the  plaintif&  to  tend^  for  the  wood- work  of  the  Bianca;  that  the 
word  '*  important"  was  inserted  in  the  contract  entirely  without  the 
knowledge  of  the  defendants,  and  without  their  being  communicated 
with;  ai^  that  the  plaintiffi  were  ship-smiths  as  well  as  ship-car- 
penters. 

-  (a)  This  wofd  tbo  wlfcnesi  Andrews  swofe  irai  not  in  the  ttfnder  when  sent  bj  bim ;  nor  wtf 
H  at  UmI  time  ligiMd^ 
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The  learned  judge  directed  tbe  jury  to  find  for  the  plaintifb  for  the 
snm  claiined,  subject  to  tbe  agreement  for  arbitration,  and  reserved 
the  defendants  leave  to  move  to  enter  a  verdict  for  them,  if  the  court 
should  be  of  opinion  that  on  the  true  construction  of  the  guarantee 
and  the  contract  or  tender,  the  defendants  were  not  liable  for  extras, 
or  that  tbe  addition  of  the  word  "  importfint "  was  an  alteration  of  the 
contract  which  discharged  the  defendants  from  liability. 

E.  James,  Q.  C,  in  Easter  Term,  1864,  accordingly  obtained  a  rule 
Qisi  to  enter  a  verdict  for  the  defendants  or  a  nonsuit,  on  the  grounds, 
-^"  first,  that  the  defendants  were  not  liable  for  any  extras, — secondly, 
that  the  defendants  were  not  liable,  by  reason  of  the  conti*act  being 
vitiated  by  the  alteration  in  a  material  particular,  viz.,  by  the  insertion 
of  the  word  '  impartafUJ  " 

OrampUm  HutUm,  in  the  following  Easter  Term,  showed  cause. — 
Tbe  first  question  is,  whether  there  was  any  contract  binding  the 
surety,  the  defendant,  to  pay  for  anything  beyond  the  88002.  mentioned 
in  the  tender.  That  extras  were  contemplated  by  the  contract,  is 
dear  from  the  clause  which  provided  that  *'*any  important  r^^yr 
work  not  mentioned  in  the  tender,  that  might  be  required  to  be  ^ 
done  by  the  owners,  should  be  paid  for  by  them  in  addition  to  the 
amount  thereinafter  specified."  Although  there  was  no  evidence  that 
the  tender  was  shown  to  the  defendant  before  he  agreed  to  become 
surety,  the  language  of  the  guarantee  shows  that  it  must  have  been. 
The  words  '^  by  tbe  owners "  in  that  clause,  do  not  refer  to  Messrs. 
Moore  &  Co.,  for  whom  the  ship  was  being  built,  but  to  H.  M.  Law- 
rence, the  builder.  The  plaintiff  could  not  have  recourse  to  Moore  & 
Co.  for  the  price  of  the  extras.  [Byles,  J. — Supposifig  you  are  right 
in  that,  does  not  the  altered  contract  impose  npon  the  surety  a  different 
degree  of  liability  ?]  It  was  altered  before  i1  was  delivered  out  as  a  per- 
feet  contract.  And,  besides,  the  insertion  of  the  word  *'  important,'^  so 
far  from  increasing,  materially  decreased  the  liability  both  of  principal 
and  surety.  That  the  delivery  of  the  contract  is  the  important  thing, 
is  clear  from  the  authorities  collected  in  Xenos  v,  Wiokham,  13  C.  B. 
N.  S.  881  (E.  C.  L.  R.  vol.  108),  in  error  14  0.  B.  N.  S.  485  (E.  C.  L. 
B.  vol.  108).  An  alteration,  to  avoid  a  coniract,  must  be  in  a  material 
part  of  it.  In  Croockewit  v.  Fletcher,  1  Hurlst.  k  N.  893,  where  a 
charter-party  had  been  entered  into  with  a  warranty  that  the  ship,  then 
at  Amsterdam,  should  sail  from  thence  for  Liverpool  on  or  before  the 
15th  of  March  next,  and,  after  the  signing  of  it,  the  broker  (Hearn) 
who  had  acted  for  the  plaintiff  the  shipowner,  wrote  in  the  margin,  to 
come  in  after  the  words  "  March  next,"  the  words  ^*  wind  and  weather 

Crmitting," — the  alteration  was  held  to  avoid  the  charter-party, 
cause  a  material  one.  In  delivering  the  judgment  of  the  court, 
Martin,  B.,  there  says:  ''It  is,  no  doubt,  apparently  a  hardship,  that, 
where  what  was  the  original  charter-partv  is  perfectly  clear  and  indis 

{>atable,  and  where  the  alteration  or  adaition  was  made  without  any 
raudulent  ^intention,  and  by  a  person  not  a  party  to  the  con-  r^nna 
tract,  that  a  perfectly  innocent  man  should  thereby  be  deprived  ^ 
of  a  beneficial  contract :  but,  on  the  other  hand,  it  must  be  borne  in 
mind,  that,  to  permit  any  tampering  with  written  documents,  would 
strike  at  the  root  of  all  .property,  and  that  it  is  of  the  most  essential 
Jraportanoe  to  the  pnUie  inteseat  that  no  alteration  whatever  shoiild 
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be  made  in  written  oonti^aots ;  bnt  tbat  tbey  sbould  continue  to  be  and 
remaiD  in  exactly  the  same  state  and  condition  as  when  signed  and 
ezecQted,  without  addition,  alteration,  rasure,  or  obliteration:  but^ 
upon  this  point,  the  case  of  Davidson  v.  Cooper,  11  M.  k  W.  778,  is 
conclusive.  No  case  can  possibly  be  entitled  to  more  weight  than 
this.  Lord  Abinger,  in  giving  judgment,  stated  that  the  oou|l  had 
arrived  at  their  judgment  afker  much  reflection ;  and  Lord  Benman,  in 
delivering  the  judgment  of  the  court  of  error, — 18  M.  k  W.  848,— 
stated  that  the  court  had  arrived  at  their  conclusion  after  much  doubt; 
and  the  judgment  is,  that  a  party  having  the  custody  of  an  instrument 
for  his  own  benefit,  is  bound  to  preserve  it  in  its  original  state.  It 
was  said  that  Mr.  Hearn  was  a  stranger  to  the  plaintiff:  he  certainly 
was  not,  for  he  was  the  agent  of  the  plaintiff  to  deliver  the  charter- 
party  to  the  defendant:  but,  even  if  he  were,  the  rule  in  Pigott's  Case, 
11  Co.  Bep.  27  a,  is,  'that,  when  any  deed  is  altered  in  apart  material 
by  the  plaintiff  himself,  or  b^  any  stranger  without  the  privity  of  the 
obligee,  be  it  by  interlineation,  addition,  erasing,  or  by  drawing  of  a 
pen  through  a  line  or  through  the  midst  of  a  material  word,  the  deed 
therebv  b^mes  void:'  and  Lord  Denman  in  hb  judgment  stated. that 
Pigott's  Case  had  never  been  overruled,  but,  on  the  contrary,  extended 
to  unsealed  documents ;  and,  as  we  think  that  the  stipulation  as  to 

^7771  ^^^^°jB  ^^  ^^^  ^^^^  ^^  March  *wa8  a  condition  precedent,  the 
^  addition  to  it  of  'wind  and  weather  permitting'  was  a  material 
alteration,  and,  we  think,  avoids  the  instrument"  [Btlbs,  J. — Here, 
the  alteration  was  assented  to  both  by  the  plaintiff  and  the  principal 
debtor.]    Yes. 

i?.  Jamee^  Q.  G.,  and  BayUe^  in  support  of  the  rule. — The  defend- 
ants never  guaranteed  the  payment  of  any  extras  at  all,  but  only  that 
of  the  sum  originally  agreed  upon.  The  plaintif&  contracted  to  do  the 
whole  of  the  work  specified  for  8800/. :  and  it  was  stipulated  that  any 
work  not  mentioned  in  that  tender  thAt  might  be  required  to  be  done 
by  the  oumere  should  be  paid  for  by  them  in  addition  to  the  amount 
specified.  The  substitution  of  the  words  *^  the  owners"  in  the  subse* 
quent  parts  of  the  contract  or  tender,  for  ''  your"  at  the  commence- 
ment, shows  plainly  who  the  plaintiffs  meant  to  look  to  for  the  extras. 
Then,  the  insertion  of  the  word  '*  important"  after  the  contract  was 
signed,  was  a  material  alteration  made  by  a  party  interested,  and 
therefore  rendered  the  contract  void,  at  all  events  as  against  the 
sureties. 

Eblb,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
The  action  is  brought  upon  a  guarantee  signed  by  the  defendanti^ 
whereby  they  guaranteed  the  payment  by  H.  M.  Lawrence  according 
to  the  contract,  for  the  wood- work  of  an  iron  ship  which  H.  M.  Law- 
rence was  building  for  Messrs.  Moore  &  Co.  The  contract  between 
H.  M.  Lawrence  and  the  plaintiflb  was  made  under  these  circum- 
stances:— H.  M.  Lawrence  was  building  an  iron  ship  for  Messrs. 
Moore  &  Co.,  and  applied  to  the  plaintifis  to  do  the  wood-work.   The 

Slaintiflb  refused  to  undertake  the  work  without  having  security.   H. 
L  Lawrence  thereupon  went  to  the  defendants  with  the  tender,  and 
miYg]  Asked  *them  to  consent  to  give  a  guarantee;   They  did  so ;  and 
^  the  plaintifEi  thereupon  did  the  work,  the  oontraot-prioe  for 
irhich,  88001,  has  been  duly  paid.    Beyond  the  things  spenfled  in 


/ 
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the  tender^  the  plaintiffs  did  otb^  work  upoa  tbe  Mp ;  and  the  ques- 
tion is,  whether  that  extra  work  so  done  by  the  fhintitb  beyond  what 
was  specified  in  the  oontract  is  within  the  goaraotee,  which  is  in  these 
words, — "  In  consideration  of  yonr  contracting  with  Messrs.  H.  M. 
Lawrence  &  Co.  for  the  wood-work  of  an  iron  ship  now  building  by 
them  for  Messrs.  Moore  &  Co.,  we  hereby  guarantee  the  payment  to 
you  according  to  the  contract"  In  H.  M.  Lawrence's  contract  with 
the  plaintifib,  there  is  a  clause  which  provide  tiiat  **  any  importati 
work  not  mentioned  therein  that  may  be  required  to  be  doae  by  the 
aumers,  shall  be  paid  for  by  ihemtin  addition  to  the  amount  (S800t)  there- 
inafter specifiecL"  As  I  read  that  contract,  H.  iL  Lawrence  is  ealled 
throughout  '*  the  owners,"  and  not  improperly  so,  for,  until  completed, 
the  ship  would  be  the  property  of  the  builder.  Jn  the  course  of  the 
performance  of  their  contract,  the  plaintifis  did  some  extra  work  at 
the  request  of  H.  M.  Lawrence :  and  the  question  is  whether  the 
guarantee  extends  to  that  I  am  of  opinion  thai  the  additional  work 
plearly  is  guaranteed  by  the  defendants'  letter  of  the  8th  of  September, 
1862,  and  therefore  that  the  plaintiffs  are  entitled  to  recover. 
The  rest  of  the  court  concurring,  Bule  discharged.' 


^m^ 


The  defendants  appealed  against  this  deeiaieOf  and  the  case  mm 
argued  in  the  Exchequer  Chimber  on  the  16th  of  May,  1866,  before 
Pollock,  C.  B.,  Channell,  *B.,  Blackburn,  J.,  Mellor,  J.,  Pigott,  r«779 
B.,  and  Shee,  J.,  and  on  the  19th  of  June,  before  Pollock;  C.  ^ 
B.,  Crompton,  J.,  Bramwell,  B.,  Channell,  B.,  Blaokburn,  J.,  Pigott, 
B.,  and  Shee,  J. 

JE.  JameSj  Q.  C.  (with  whom  was  Baylis),  for  the  plaintiflb  in  error, 
contended  that  the  defendants'  liability  under  the  guarantee  only 
extended  to  the  wood-work  mentioned  therein,  and  did  not  extend 
beyond  the  tender  or  contract-price  of  8800/.  which  had  been  paidi 
and  this  claim  for  extra  work  formed  no  part  of  the  amount  guaran- 
teed by  the  defendants ;  and  that  the  object  of  the  clause  as  to  extra 
MTork  not  mentioned  in  the  tender  or  contract  was  not  to  expand  the 
guarantee  of  the  defendant!^  but  to  make  it  clear  that  it  was  to  be  the 
subject  of  an  extra  charge,  which  was  to  be  paid  for  by  the  owners^ 
or  those  who  should  order  or  require  it  to  be  done. 

Srelt,  Q.  C«  (with  whom  was  €.  Hutton),  insisted  that  the  oontcact 
referred  to  in  the  guarantee  clearly  contemplated  the  possibilitr  of 
extra  work  being  required,  and  that,  if  such  extra  work  was  done, 
and  was  not  paid  for  by  the  defendants'  brother  (the  party  guraB>* 
teed),  the  defendants  were  to  be  liable  upon  their  guarantee  for  the 
price  of  sueh  extra  work,  as  well  as  for  the  main  sum  of  8800^:  and 
that  the  insertion  of  the  word  '*  important"  in  the  oontract  was  not  Mm 
alteration  which  discharged  the  defendants  from  liability,  ike  iasev* 
tion  o(  that  word  having  been  made  by  the  brother  of  the  defendanti^ 
on  their  behalf,  at  the  same>time  at  which  the  eontraet  was  signed  and 
finally  agreed  to  by  the  plaiatilb  and  the  gnarantee  delivered,  and  tlit 
insertion  of  that  word  having  no  material  effect  npoe  the  liability  of 
the  defendants  under  the  guarantee ;  and,  consequently,  *that  r^Hfgtg 
the  judgment  of  the  Court  of  Common  Pleas  was  right,  and  ** 
ought  to  be  affirmed.    . 
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'    Thb  Goubt  nnanimoualy  ooncarred  in  the  yiew  taken  by  the  ooait 
below,  and  the  judgment  was  acoordingly  affirmed. 

Judgment  affirmed. 


HENRY  KEMP  RICHARDSON,  Clerk,  and  THE  HON.  ANNE 
RICHARDSON,  hia  Wife,  v.  EDWARD  POWER  and  CATHE. 
RINB  GOODALL  POWER,  his  Wife,  MARY  MANTLE, 
Widow,  THOMAS  WATSON,  WILLIAM  WARTNABY  and 
HARRIETT,  his  Wife,  JOHN  HENRY  HOLDITCH,  and  WIL- 
LIAM LUCK.    July  10. 


A  teitator  by  his  will  deviied  eerUin  real  etUtei  to  biB  danghter  Harriett  for  life,  and 
her  death  to  her  loni  sueceMirelj  in  taili  and.  Id  defanlt  of  inch  iisae,  to  bis  son  John  Arthur 
in  fte.  Bj  a  eodieil,  the  testator,  after  recitiDg  that  '*  he  had  hj  his  will  doTiaed  the  reTernoa 
in  fee  in  Nreral  eetatee,  ezpeot»ni  on  the  deoeaae  of  his  sereral  daughters  (ineladiog  Hanrieti)^ 
to  his  son  John  Arthor/'  and  that  "  he  had  derised  other  estates  to  trustees  to  the  use  of  kit 
said  son  until  he  should  attain  the  age  of  twenty -five  years,  and  thereupon  to  him  and  bis  aa- 
signs  for  tm,"  declared  his  will  to  be,  **  that,  in  ease  his  said  son  should  happen  to  depart  this 
lifb  without  leaving  lawftil  issue  of  his  body  liTing  at  his  deeease,  and  be/ort  the  9«nd  Kecrflii 
etlate«  9ho%Ud  beeomt  Mtlecf  in  him  hjf  9iriu9  o/tkt  taid  ••Mi-a/  Umitationa  ti/oretaid,"  the  said 
•states  should  go  to  such  of  his  daughters  as  should  then  be  liTing,  and  to  the  issue  of  saeh  of 
them  as  should  then  be  dead,  in  the  manner  therein  mentioned. 

The  testator  died  in  1804 :  John  Arthur  attained  twenty-flTO,  and  died  in  1844,  without  bnTiag 
had  issue :  and  the  testator's'  daaghter  Harriett  died  unmarried  in  1804 : — 

Held,  that  "rested,"  in  the eodieil,  meant  ** rested  in  •nftfrwf,"  and  eonsequently  that,  on  tha 
death  of  the  testator,  the  estates  rested  immediately  in  the  son  John  Arthur,  sulyeet  to  tha 
•states  limited  to  the  daughter  Harriett  and  her  issue,  and  that  the  derisees  of  John  Arthur 


This  was  an  action  of  ejeotment  brought  by  tbe  plaintiffii  against 
the  defendants  to  recover  possession  of  one  nndivided  moiety  or  half 
part,  the  whole  into  equal  moieties  to  be  divided,  of  and  in  certain 
closes  or  grounds  enclosed,  meadows,  lands,  and  premises,  with  their 
appurtenances,  situate,  lying,  and  being  in  the  lordship  or  liberties 
*7811  ^^  Lilbourne,  in  the  county  of  ^Northampton,  called  by  the 
•I  several  names  of  Perkin's  Meadow,  Upper  Turner's  Close, 
Lower  Turner's  Close,  and  Mead  Lands,  otherwise  Bottom  Close,  and 
Meadow,  the  whole  containing  155a.  8r.  22/>.,  more  or  less. 

By  consent  and  by  a  judge's  order  the  following  case  was  stated  for 
the  opinion  of  the  Court  of  Common  Pleas: — 
.  1.  Bichard  Arnold,  of  Lutterworth,  in  the  county  of  Leicester,  Esq., 
deceased,  duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  28th  of  January,  1801,  and  executed  and 
attested  as  by  law  was  then  required  for  passing  freehold  estates  by 
devise :  and  thereby, — after  devising  certain  hereditaments  (subject 
to  an  annuity  therein  mentioned)  in  trust  for  his  daughter  Mary 
Arnold  during  her  life,  with  remainder  to  the  use  of  her  first  and 
other  (sons  successively  in  tail,  with  remainder  to  the  use  of  her 
daughters  as  tenants  in  common,  with  remainder  to  his  son  John 
Arthur  Arnold,  his  heirs  and  assigns  for  ever;  and  devising  certain 
other  hereditaments  (subject  to  a  like  annuity)  in  trust  for  his  daughter 
Elizabeth  Watson  during  her  life,  with  remainder  to  the  use  of  her 
first  and  other  sons  successively  in  tail,  with  remainder  to  the  use  of 
her  daughters  as  tenants  in  common,  with  remainder  to  hia  said  ecm 
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JoHn  Arthur  Arnold,  his  heirs  and  assigns  for  ever ;  and  devising 
oeriain  other  hereditaments  (sabject  to  a  like  annuity),  in  trust  to 
ftoeive  the  rents,  issues,  and  profits  thereof  until  his  daughter  Dorothy 
Arnold  should  attain  the  age  of  twenty-one  years  or  marry,  upon  the 
trusts  therein  mentioned,  and,  after  she  should  attain  that  age  or 
marry,  in  trust  for  bis  daughter  Dorothy  Arnold  during  her  life,  with 
remainder  to  the  use  of  her  first  and  other  sons  suooessiTely  in  tail, 
with  remainder  to  the  use  of  her  daughters  as  tenants  in  common, 
with  remainder  to  his  said  son  John  Arthur  ^Arnold,  his  heirs  r^^oA 
and  assigns  for  ever, — gave  and  devised  as  follows,  that  is  to  ^ 
^7f  "I  gi^e  and  devise  all  those  my  several  closes  or  grounds  enclosed, 
meadow  lands,  hereditaments,  and  premises,  with  their  appurtenances, 
situate,  lying,  and  being  in  the  lordship  or  liberties  of  Lilbourne 
aforesaid,  called  by  the  several  names  and  containing  the  several 
quiantities  of  land  hereinafter  mentioned,  that  is  to  say,  Perkin's  Mea- 
dow 11a.  2r.  18/).,  Upper  Turner's  Close  64a.  In  lip.,  Lower  Turner's 
Close  47a.  Or.  8p.,  and  Mead  Lands  42a.  8r.  15p.,  or  thereabouts,  be 
the  same  respectively  more  or  less,  now  in  the  tenure  or  occupation 
of  Richard  Beeve,  his  assignee  or  assigns  (subject,  nevertheless,  to  the 
payment  of  the  sum  of  202.  per  annum  already  charged  upon  the  said 
premises  and  payable  to  Miss  Alice  Lovett,  daughter  of  Mr.  William 
Lovett,  deceased,  for  her  life),  unto  my  said  wife  and  the  said  Bichard 
Arnold  and  John  Adcock,  and  their  heirs,  Upon  trust  that  they  my 
said  wife  and  the  said  Bichard  Arnold  and  John  Adcock,  and  the 
survivors  and  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  do  and  shall  receive  and  take  the  rents,  issues,  and 
profits  thereof,  and  the  sum  of  201.  per  annum,  part  thereof,  pay  to  or 
retain  in  the  hands  of  her  my  said  wife  half-yearly,  by  equal  portions, 
for  and  during  the  term  of  her  natural  life,  and  the  residue  of  the  said 
rents,  issues,  and  profits  do  and  shall  receive  and  take  during  and 
until  my  daughters  Anna  Maria  and  Harriett  shall  severally  and 
respecfively  attain  the  age  of  twenty -one  years  or  be  married,  upon 
the  trusts  hereinafter  mentioned;  and,  from  and  immediately  after 
my  said  two  last-mentioned  daughters  shall  have  severally  attained 
the  said  age  of  twenty-one  years,  or  be  married,  then  upon  trust  that 
they  my  said  wife  and  the  said  Bichard  Arnold  and  John  Adcock,  or 
the  survivors  or  survivor  of  them,  or  *the  executors  or  r#'70Q 
administrators  of  such  survivor,  do  and  shall  receive  and  take  *• 
one  moiety  or  full  half  part  of  the  rents,  issues,  and  profits  of  the  said 
last- mentioned  hereditaments  and  real  estate,  and  every  part  thereof, 
for  and  during  the  then  remainder  of  the  term  of  the  natural  life  of 
my  said  daughter  Anna  Maria,  and  during  that  time  pay,  apply,  and 
dispose  of  the  same  to  and  for  her  sole  and  peculiar  use  and  benefit; 
and,  from  and  after  the  decease  of  my  said  daughter  Anna  Maria,  I 
give  and  devise  one  undivided  moietv  or  full  half  part  of  my  said  last- 
mentioned  closes  or  grounds  enclosed,  meadows,  lands,  hereditaments, 
and  premises,  with  their  appurtenances,  to  the  use  of  the  first  son  of 
the  body  of  my  said  daughter  Anna  Maria  lawfully  to  be  begotten, 
and  to  the  heirs  of  the  b(xly  of  such  first  son  lawfully  issuing ;  and,  in 
default  of  such  issue,  to  the  use  of  the  second,  third,  fourth,  and  all 
and  every  other  the  son  and  sons  of  the  body  of  my  said  daughter 
Anna  Maria  lawfiilly  to  be  begotten,  severally,  successively,  and  in 
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l^floainder,  one  after  another,  as  they  and  ererj  <^  ihem  aball  be  in 
•eBiority  of  age  and  priority  of  birth,  and  to  the  Bereral  and  respeer 
tire  heirs  of  the  body  and  respeotiye  bodies  of  all  and  every  BOsh 
aon  and  sons  lawfully  issning,  the  older  of  soeh  sons  and  the  hi^rs  of 
:ht8  body  issuing  to  be  always  preferred  and  to  take  before  a  yonnger 
of  Bttoh  sons  and  the  heirs  c^  his  body  issuing;  and,  in  defank  of  sueh 
iisoe,  to  the  use  of  all  and  every  the  daughter  and  daught^v  of  the 
body  of  my  said  daughter  Anna  Maria,  lawfully  to  be  begotten,  ae 
tenants  in  common,  and  not  as  joint-tenants ;  and,  in  default  ctf  suck 
issue,  I  give  and  devise  my  said  last-mentioned  moiety  of  the  said 
doses  or  grounds  enclosed,  meadows,  lands,  hereditaments,  and  pro^ 
mises,  with  their  appurtenances,  unto  my  said  son  John  Arthur  Arnold, 
^7341   ^^^  heirs  ano  assigns  for  ever.   And,  as  to  the  other  ^undivided 

^  moiety  or  full  half  part  of  the  said  last-mentioned  closes  or 
grounds  enclosed,  meadows,  lands,  hereditaments,  and  premises,  with 
their  appurtenances,  from  .and  after  my  said  daughter  Harriett  shall 
attain  the  said  age  of  twenty-one  years  or  be  married,  upon  trast  that 
they  my  said  wife  and  the  said  Richard  Arnold  and  John  Adoock,  or 
the  survivors  or  survivor  of  them,  or  the  executors  or  administratoiw 
of  such  survivor,  do  and  shall  receive  and  take  the  rents,  issues,  and 
profits  of  the  said  last-mentioned  moiety  for  and  during  the  then 
emainder  of  the  term  of  the  natural  life  of  my  said  danghter  Harriet^ 
and  during  that  time  pay,  apply,  and  dispose  of  the  same  to  and  for 
her  sole  and  peculiar  use  and  benefit ;  and,  from  and  after  the  decease 
of  my  said  daughter  Harriett,  I  give  and  devise  the  said  undivided 
moiety  or  full  half  part  of  my  said  last-mentioned  closes  or  groande 
enclosed,  meadows,  lands,  hereditaments,  and  premises,  with  their 
appurtenances,  to  the  use  of  the  first  son  of  the  body  of  my  aaid 
daughter  Harriett  lawfully  to  be  begotten,  and  to  the  h^rs  of  the 
body  of  such  first  son  lawfully  issuing ;  and,  in  default  of  such  ieaoe^ 
to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  my  said  daughter  Harriett  lawfully  to  be 
begotten,  severally,  successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  shall  be  in  senility  (rfage  and  priority  of 
birth,  and  of  the  several  and  respective  heirs  of  the  body  and  reapec* 
tive  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing,  the 
elder  of  such  sons  and  the  heirs  of  his  body  issuing  to  be  always  pre* 
ferred  and  to  take  before  a  younger  of  such  sons  and  the  heirs  of  hia 
body  issuing ;  and,  in  default  of  such  issue,  to  the  use  of  all  and  every 
the  daughter  and  daughters  of  the  body  of  my  said  daughter  EUirriett 
^''Sol  ^'^^^^^'y  ^  ^  begotten,  as  tenants  in  common,  and  not  as  *joi«i- 

^  tenants :  and,  in  de&ult  of  such  issue,  I  give  and  devise  mr 
said  last- mentioned  moiety  of  the  said  closes  or  grounds  endoaed, 
meadows,  lands,  and  premises,  with  their  appurtenances,  unto  myaski 
son  John  Arthur  Arnold,  his  heirs  aad  assigns,  for  everJ^ 

The  testator  then  directed  that  the  rents  of  the  estates  thmreinbOi 
fore  devised  for  the  benefit  of  his  daughters  Mary,  Dorothy,  Anna 
Maria,  and  Harriett  respectiv^y,  should  be  paid  to  them  for  their  sole 
and ,  separate  use,  as  therein  more  particularly  mentioned :  and  he 
directed  his  trustees,  dorine  the  respective  minorities  of  his  daaghteana 
Dv)rothy,  Anna  Maria,  and  Harriett,  to  maintain  and  educate  thena 
out  of  the  rents  of  the  estates  devised  to  them  respectively,  and,  npom 
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their  respectively  attainiog  tbe  age  of  twenty-one  years,  or  marrying 
with  sueh  consent  as  therein  mentioned^  to  stand  possessed  of  the  nn- 
applied  surplus  of  such  rents  and  profits  to  and  for  the  use  and  benefit 
of  his  said  son  John  Arthur  Arnold  in  such  and  the  same  manner  as 
the  net  proceeds  of  tbe  testator^s  personal  estate  were  th^einafter 
directed  to  be  applied  and  disposed  of  for  his  benefit. 

And  the  said  testator  then  devised  certain  other  hereditaments  unto 
his  wife  until  his  said  son  John  Arthur  Arnold  should  attain  tbe  age 
of  twenty-five  years ;  and,  from  and  immediately  after  his  said  son 
should  have  attained  tbe  said  age,  be  gave  and  devised  tbe  same  unto 
his  said  son  John  Arthur  Arnold,  his  heirs  and  assigns,  for  ever:  bul, 
in  case  tbe  testator's  said  son  should  happen  to  defmrt  this  life  under 
the  said  age  of  twenty-five  years  and  without  issue,  then  the  testator 
gave  and  devised  tbe  same  hereditaments  to  bis  tbe  testator's  said 
wife  and  her  assigns  for  her  life,^  and,  from  and  after  her  decease,  to 
his  the  testator's  five  daughters,  Mary,  Elizabeth,  Dorothy,  Anna 
Maria,  and  Harriett^  their  heirs  and  assigns  for  ever,  as  tenants  ia 
common. 

*And  the  testator  then  gave  and  devised  the  residue  of  bis  r«i7^o^ 
real  estate  (exce{>t  two  closes  therein  mentioned)  unto  trustees  ^ 
for  the  term  of  500  years,  upon  certain  trusts  therein  mentioned  fot 
securing  the  payment  of  three  life-annuities  to  the  persons  therein 
mentioned :  and,  from  and  after  the  expiration  or  sooner  determina- 
tion  of  the  said  term,  and  in  the  mean  time  subject  thereto,  upon 
trust  that  they  his  said  trustees  or  the  survivors  or  survivor  of  them, 
or  tbe  executors  or  administrators  of  such  survivor,  should  receiv^ 
the  rents,  issues,  and  profits  thereof  until  the  said  John  Arthur  Ar- 
nold should  attain  the  age  of  twenty-five  years,  and  tbe  same  pay^ 
apply,  and  dispose  of  in  his  maintenance,  education,  and  bringing-up, 
in  such  manner  as  they  should  think  proper,  during  bis  minority ; 
and,;  from  and  immediately  upon  his  attaining  the  said  age  of  twenty- 
five  years,  upon  trust  to  account  with  and  pay  the  said  rents  and 
trofits  to  tbe  said  John  Arthur  Arnold,  to  and  for  bis  own  use  and 
enefit:  And  also,  immediately  upon  the  said  John  Arthur  Arnold's 
attaining  the  age  of  twenty-five  years,  tbe  said  testator  gave  and 
devised  tbe  last-mentioned  hereditaments  to  him  the  said  John  Arthui^ 
Arnold,  his  heirs  and  assigns  for  ever.  And  the  testator  devised  the 
two  closes  which  he  had  excepted  from  the  residuary  devise  of  bis 
real  estate,  to  trustees  during  the  minority  of  his  said  son  John  Ar-' 
thur  Arnold,  upon  trust  to  apply  tbe  rents  for  his  benefit  as  therein 
mentioned ;  ana,  from  bis  attaining  the  age  of  twenty-one  years,  the 
testator  devised  the  same  closes  to  the  said  John  Arthur  Arnold  for 
his  life,  with  a  limitation  to  trustees  to  preserve  contingent  remainders; 
and,  after  bis  death,  to  tbe  use  of  the  first  and  other  sons  of  the  said 
John  Arthur  Arnold,  successively,  ia  tail,  with  remainder  to  the  ustf 
of  bis  daughters  as  tenants  in  common,  with  remainder  to  tbe  testa* 
tor's  said  five  daughters  as  tenants  in  *common  in  fee.  And  r^^of 
tlie  testator,  after  giving  certain  legacies  and  annuities,  be«  ^ 
queathed  the  residue  of  bis  personal  estate  to  bia  said  trustees,  upon 
trust  to  invest  the  same  in  manner  therein  mentioned,  and  to  apply 
tlie  income  thereof  for  the  benefit  of  the  said  John  Arthur  Arnold 
Batil  he  should  attain  the  age  of  twenty-one  years f  and,  from  and 
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immediately  after  he  should  attain  that  age,  to  pay  the  same  to  him 
for  his  own  use  and  benefit^  to  whom  the  testator  thereby  gave  the 
aame. 

That  moiety  which  was  given  in  trust  for  the  testator's  daughter 
Harriett  for  her  life  of  and  in  the  said  closes,  enclosed  meadows,  lands; 
and  premises  called  respectively  Perkin's  Meadow,  Upper  Turner's 
Close,  Lower  Turner's  Close,  and  Mead  Lands,  with  their  appurte- 
nances, is  the  said  moiety  to  which  the  present  action  relates. 

8.  The  said  Richard  Arnold  duly  made  and  published  a  codicil, 
dated  the  11th  of  June,  1803,  to  his  said  will,  which  codicil  was  duly 
executed  and  attested  in  manner  then  required  for  passing  freehold 
estates  by  devise ;  and  he  thereby  recited  and  revoked  the  devise  in 
his  said  will  contained  for  the  benefit  and  in  favour  of  his  said 
daughter  Elizabeth  Watson,  for  her  life,  with  remainder  to  her 
children,  as  hereinbefore  mentioned ;  and  he  devised  part  of  the  here- 
ditaments comprised  in  the  said  revoked  devise  to  certain  uses  and 
upon  certain  trusts  for  the  benefit  of  the  said  Elizabeth  Watson  and 
her  children  as  therein  mentioned,  subject  to  such  annuity  as  therein 
mentioned  :  and  he  devised  the  residue  of  the  same  hereditaments  to 
trustees,  upon  trust  to  receive  the  rents  and  profits  thereof  until  his 
said  son  John  Arthur  Arnold  should  attain  his  age  of  twenty-five 
vears,  and  pay  thereout  an  annuity  of  202.  to  the  testator's  wife  during 
ner  life,  and  apply  the  residue  thereof  for  the  benefit  of  the  said  John 
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Arthur  Arnold  as  therein  ^mentioned ;  and,  when  and  so  soon 


as  the  said  John  Arthur  Arnold  should  have  attained  that  age, 
then  upon  trust  to  account  with  and  pay  the  said  rents  and  profits  to 
him;  and,  from  and  immediately  after  the  said  John  Arthur  Arnold 
should  have  attained  that  age,  the  testator  devised  the  same  heredita- 
ments unto  the  said  John  Arthur  Arnold,  his  heirs  and  assigns  for 
ever,  subject  to  the  payment  of  the  said  annuity  of  20Z.  to  the  testa- 
tor's wife  during  her  life:  And  the  testator  bequeathed  to  trustees  a 
sum  of  1500/.  upon  the  trusts  therein  mentioned  for  the  said  Elizabeth 
Watson  and  her  children;  but,  in  case  there  should  be  no  children  of 
the  said  Elizabeth  Watson  living  at  her  decease,  or,  being  such,  all 
of  them  should  happen  to  depart  this  life  under  the  age  of  twenty -one 
years  without  leaving  lawful  issue,  then  in  trust  to  pay  the  same  trust 
premises  to  the  said  John  Arthur  Arnold ;  and,  in  case  the  said  Joha 
Arthur  Arnold  should  be  then  dead,  leaving  lawful  issue  then  living, 
then  the  testator  gave  the  same  trust  moneys  to  be  equally  divided 
amongst  his  said  other  four  daughters^  Mary,  Dorothy,  Anna  Maria, 
and  Ilarriett,  share  and  share  alike.  And  the  said  Richard  Arnold 
then  by  the  now-stating  codicil  recited  and  devised  in  the  words  fol- 
lowing, that  is  to  say, — 

''Whereas,  I  have  in  and  by  my  said  will  given  and  devised  tho 
reversion  in  fee  of  and  in  divers  lands,  tenements,  and  heredita-* 
ments,  expectant  on  the  several  deceases  of  my  said  daughters,  Mary, 
Dorothy,  Anna  Maria,  and  Harriett,  without  issue  of  their  respective 
bodies,  unto  my  said  son  John  Arthur  Arnold,  bis  heirs  and  assigns 
for  ever:  And  whereas  I  have  also  in  and  by  my  said  will,  as  well  a3 
by  this  my  codicil,  limited  divers  other  lands,  tenements,  and  here- 
ditaments (subject  to  certain  annuities  or  rent-charges  therein  specified) 
for  the  use  and  benefit  of  my  said  son  John  Arthur  Arnold,  hia  heirp 
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•and  assigns,  until  *he  attains  bis  age  of  twenty -five  years ;  and  r^fro^ 
npon  his  attaining  the  said  age  of  twenty-five  years,  then  I  '* 
have  given  and  devised  the  same  to  him  my  said  son,  his  heirs  and 
assigns,  for  ever:  Now,  I  do  hereby  declare  my  will  to  be,  that,  in 
case  my  said  son  shall  happen  to  depart  this  life  without  leaving  laW-« 
fol  issue  of  his  body  living  at  his  decease,  and  before  the  said  several 
estates  shall  become  vested  in  him  by  virtue  of  the  several  limitationa 
aforesaid,  then  and  in  such  case  I  give  and  devise  the  said  estates^ 
chargeable  as  by  my  said  will  and  thisjny  codicil  is  before  mentioned, 
unto  such  of  my  several  daughters  Mary,  Elizabeth,  Dorothy,  Anna 
Maria,  and  Harriett,  as  shall  be  then  living,  and  the  issue  of  such  of 
them  as  shall  be  then  dead,  in  manner  following,  that  is  to  say,  I  give 
and  devise  an  equal  undivided  share  thereof  to  every  one  of  them  my 
aaid  daughters  Mary,  Dorothy,  Anna  Maria,  and  Harriett,  as  shall  be 
then  living,  and  to  their  respective  heirs  and  assigns,  as  tenants  in 
common,  and  not  as  joint-tenants ;  and,  in  case  of  the  death  of  either 
pf  them  my  said  daughters  Mary,  Dorothy,  Anna  Maria,  and  Harriett, 
before  my  said  son,  leaving  issue  then  living,  then  I  give  the  share 
and  shares  of  her  and  them  so  dying  unto  the  heirs  of  the  body  of 
such  daughter  and  daughters  respectively :  And,  as  to  the  shart)  of 
my  said  daughter  Elizabeth  Watson,  I  give  and  devise  the  same  unto 
my  said  wife  Elizabeth  Arnold  and  the  said  Richard  Arnold  and  John 
Adcock,  and  their  heirs,  during  the  life  of  the  said  Richard  Watson, 
in  trust  to  apply  and  dispose  of  the  rents  and  rent  and  profits  thereof 
from  time  to  time  as  the  same  shall  become  due,  in  the  purchase  of  stock 
in  the  Government  funds,  in  order  thereby  and  by  the  produce  from 
time  to  time  of  such,  purchased  stock  to  form  an  accumulated  fund 
during  the  said  Richard  Watson's  life,  and,  from  and  after  his  decease, 
upon  trust  to  pay  all  such  original  and  accumulated  stock  and  moneys 
unto  my  daughter  ^Elizabeth  for  her  own  use ;  but,  in  the  case  ri><70() 
of  the  decease  of  my  said  daughter  Elizabeth  in  the  meantime,  ^ 
leaving  issue  then  living,  then  in  trust  to  pay  all  such  stock  and 
moneys  to  such  issue  in  equal  shares  and  proportions;  and,  in  case  my 
said  daughter  Elizabeth  shall  happen  to  die  in  the  lifetime  of  the  said 
Richard  Watson,  without  leaving  any  issue  then  living,,  then  in  trust 
to  pay  all  such  stock  and  moneys  to  my  said  four  other  before-named 
daughters,  in  equal  shares  and  proportions :  and,  from  and  after  the 
decease  of  the  said  Richard  Watson,  I  give  and  devise  the  said  un* 
divided  part  or  share  of  my  said  daughter  Elizabeth  of  and  in  the 
said  estates,  unto  her  my  said  daughter  Elizabeth  for  her  life ;  and, 
from  and  after  her  decease,  I  give  and  devise  the  same  unto  and 
amongst  all  her  children  that  shall  be  then  living,  and  their  respective 
heirs,  share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants :  And,  in  case  my  said  daughter  Elizabeth  shall  depart  this 
life  in  the  lifetime  of  my  said  son,  leaving  issue  of  her  body  thea 
living,  then  I  give  and  devise  the  share  of  my  said  daughter  Elizabeth 
in  the  said  estates  to  the  heirs  of  her  body." 

,  And, — after  reciting  that  he  had  by  his  will  given  to  his  daughtera 
Mary,  Dorothy,  Anna  Maria,  and  Harriett,  the  several  sums  of  20002^' 
apiece  upon  their  attaining  their  respective  ages  of  twenty -one  yeara 
or  days  of  marriage,  and  in  case  they  should  any  of  them  die  under, 
that  age  and  unmarried  he  had  given  the  shares  of  such  of  them  sa 
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dying  unto  his  said  soo,  and  tliat  be  had  also  given  tbe  residtie  of  bis 
personal  estate,  together  with  the  prodnoe  of  the  accumulated  iruA 
fents  of  his  seyeral  real  estates,  unto  his  said  son  John  Arthur  Arnold, 
lo  his  own  use,  upon  his  attaining  the  age  of  twenty-one  years^ 
-^he  testator  by  the  now-stating  codicil  declared,  that,  in  ease  his 
said  son  John  Arthur  Arnold  should  happen  to  depart  this  life  before 
*7dl1  ^^  attained  that  age,  and  witlkout  leaTing  *lawfal  issue  of  his 
-*  body  then  living,  then  the  testator  gave  one  equal  part  or  share 
(kf  all  the  said  aocuniulated  trust  rents,  moneys  arising  by  the  death 
of  any  of  his  said  daughters,  and  personal  estate,  unto  such  of  his 
said  daughters  Mary,  Elizabeth,  Dorothy,  Anna  Haria>  Kid  Harriett, 
as  should  happen  to  survive  his  said  son ;  but,  as  to  the  share  of  the 
•aid  Elizabeth  Watson,  subject  to  sueh  proviAons  as-  in  the  now 
stating  codicil  contained. 

4.  The  said  testator  was  at  the  time  of  making  his  said  will,  and 
thenceforth  until  and  at  tbe  time  of  his  death,  seised  and  well  enti^ 
tied,  to  him  and  his  heirs,  ^  aad  to  tbe  said  elosea  or  grounds 
enclosed,  meadows,  ]iand%  hereditaments^  and  premises  so  devised  by 
him  as  aforesaid. 

6.  The  said  testator  died  in  the  year  1804,  without  having  revoked 
or  varied  bis  said  will,  save  so  far  as  tbe  same  was  varied  by  the  said 
eodicil,  and  vrithout  having  revoked  or  varied  the  said  codicil. 

6.  The  testator  left  him  surviving  his  widow,  Elizabeth  Arnold 
and  six  children,  viz.  the  said  John  Arthur  Arnold,  his  only  son  and 
heir-at-law,  and  Mary  Arnold,  Elizabeth,  then  the  wife  of  Richard 
Watson,  Dorothy  Arnold,  Anna  Maria  Arnold,  and  Harriett  Arnold, 
in  his  said  will  respectively  named.  The  said  John  Arthur  Arnold! 
was  the  testator's  youngest  child. 

7.  The  said  John  Arthur  Arnold  duly  made  and  published  his  last 
will  and  testament  in  writing,  dated  the  19th  of  February,  1842,  and 
thereby  devised  as  follows:^ — "I  give  and  devise  all  the  messuages^ 
lands,  tenements,  tithes,  and  other  hereditaments,  and  part  or  shar^ 

tarts  or  shares  of  messuages,  lands,  tenements,  tithes,  and  other 
ereditaments  at  or  within  the  parish  of  Lilbourne,  in  the  county  of 
Korthampton,  of  or  to  which  I  am  or  may  become  seised  or  entitled 
^7921  *^^^^^  ^^  ^^^^  ^^  codicil  of  my  late  father  Biofaard  Arnold, 
^  deceased,  or  one  of  them,  or  otherwise,  upon  the  respective 
deceases  of  my  sisters  Dorothy  and  Harriett  Arnold  respectively,  and 
such  failure  of  issue  of  their  respective  bodies  as  in  the  same  will  and 
eodicil  or  one  of  them  is  mentioned,  unto  and  to  the  use  of  the  said 
Thomas  Watson,  his  heira  and  assigns  for  ever.''  And,  on  the  26tlv 
ef  October,  1848,  the' said  John  Arthur  Arnold  duly  made  and  pub' 
fished  a  eodicil  to  his  said  will,  and  thereby,  after  fully  reciting  the 
hereinbefore-stated  devise  contained  in  his  said  will,  and  after  reciting 
that  the  said  Dorothy  Arnold  was  then  dead  without  having  beea> 
married,  but  that  the  said  Harriett  Arnold  was  still  living,  the  said 
testator  proceeded  as  follows,  that  is  to  say, — "  I  do  hereby  revoke  s^ 
Sroch  of  my  said  will  as  relates  to  the  devise  hereinbefore  mentioned 
0f  the  hereditaments  at  Lilbourne  aforesaid  to  which  I  might  become 
entitled  upon  the  respective  deceases  of  my  sisteiB  Dorothy  Arnolcl 
and  Harriett  Arnold  and  such  failure  of  their  issue  respectively  b» 
above  referred  to:"  and,  after  devising  as  therein  mentioned  tber 
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Jiereditameiito  to  whick  be  had  beooooe  entitled  in  possession  npon 
A»  death  of  his  said  sister  DoR>thy  Arnold,  the  said  testator  devised 
in  the  words  following,  that  is  to  say, — *'And,  as  to  so  much  of  the 
same  hereditaments  at  Lilboume  aforesaid  as  I  am  so  entitled  to  as 
aforesaid  in  expectaacy  upon  the  death  of  my  said  sister  Harriett 
Arnold  without  sueh  issue  as  above  referred  to,  I  give  and  devise 
the  same,  with  the  appurtenancesr  nnto  and  to  the  use  of  my  said 
wife"  (meaning  thereby  the  plaintiff  Anira  Biehardson),  **  her  heirs  and 
assigns  for  ever." 

8.  On  the  12th  of  May,  1844,  the  said  John  Arthur  Arnold  died> 
irithoul  having  revoked  or  altered  his  said  will,  except  so  far  as  it 
was  altered  by  the  said  ^codicil,  and  without  having  revoked  r«<rng 
ftr  altered  his  said  codioiL  '- 

9.  The  said  John  Arthur  Arnold  lefl;  Atme  Arnold,  his  wife,  him 
surviving,  who  has  since  married  the  Bev«  Henry  Kemp  Bichardson; 
she  and  her  present  husband  being  the  plaintiffs  in  this  action. 

10.  The  said  John  Arthur  Arnold  never  had  any  issue.  There 
Were  living  at  his  decease  three  of  his  said  sisters,  viz.  Mary,  Anna 
llaria^  and  Harriett:  his  sister  Elizabeth  Watson  had  died  previa 
wuly,  leaving  the  defendant  Thomas  Watson  and  several  other 
•hildren  her  surviving. 

11.  The  said  Anna  Maria  Arnold  attained  the  age  of  twenty-one 
years,  and  afterwards  married  George  Wartnaby,  who  died  in  her  life^ 
iime;  and  the  said  Anna  Maria  Wartnaby  died  in  August,  1868^ 
leaving  one  child  only  her  surviving,  viz.  the  defendant  Harriet 
Wartnaby.  The  said  Harriett  Arnold  attained  her  age  of  twenty^ 
ene  years;  and  on  the  22d  of  January,  1864,  she  died,  a  spinster^ 
Ikaving  made  a  will  and  thereby  devised  all  her  real  estate  to  the 
defendant  John  Henry  Holditeh^  his  heirs  and  assigns,  in  trust  to  sell 
the  same. 

12.  The  wills  and  eodicils  of  the  said  Richard  and  John  Arthut 
Arnold  were  to  be  read  and  taken  aa  part  of  the  case. 

The  question  for  the  opinion  of  the  court  was,  whether  or  nat^ 
under  the  circumstances  hereinbefore  stated,  the  plaintiffs  are  now 
entitled  to  the  possession  of  that  moiety  of  and  in  the  said  lands  at 
Lilbourne  of  which  the  said  Harriett  Arnold  was  tenant  for  life  undetf 
the  said  will  of  the  said  Bichard  Arnofal. 

If  the  court  should  be  ol  opinion  that  the  plaintiff}  were  so  enti* 
tied  as  aforesaid,  then  judgment  was  to  be  entered  up  for  the  plaintiff 
to  recover  possession  of  the  said  moiety  of  the  said  lands,  with  costs* 
If  the  *court  should  be  of  opinion  that  the  plaintifiis  were  not  r«i7A^ 
$&  entitled  as  aforesaid,  then  judgment  was  to  be  entered  up  ^ 
for  the  defendants^  with  costs. 

No  argument  took  place  in  the  Court  of  Common  Pleas,  it  being 
agreed  that  judgment  should  pass  for  the  plaintiff,  upon  the  authority 
of  the  decision  of  the  Master  of  the  Bolls  upon  the  same  will  in  the 
case  of  Be  Biofaard  Arnold's  Estate^  38  Beavan  168,  where  it  was 
Wld  diat  the  daughters  took  for  life  only ;  that  the  devise  for  life 
eontained  in  the  will  could  not  be  enlarffed  by  a  recital  in  the  codicil 
that  the  devise  wag  in  tail ;  and  that  the  word  '^  vested,"  in  the  gift 
over,  meant  vested  in  intereat,  and  not  vested  in  possession. 

A  writ  of  erro"  was  thevettpoa  brought,,  and  the  case  was  argued 
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in  the  Exchequer  Chamber  at  the  sittings  after  Easter  Teim  lastp 
before  Pollock,  C.  B.,  Channell,  B.,  Blackburn,  J.,  Mellor,  J.,  Pigotty 
R,  and  Shee,  J. 

Cadman  Janes,  for  the  plaintifis  in  error  (the  defendants  belowX 
oontended  that  the  expression  in  the  will  of  Bichard  Arnold,  "  in  case 
my  son  shall  die  before  the  estates  become  vested  in  him/'  whatever 
be  the  prim&  &cie  legal  interpretation  of  the  word  '^  vested/'  evidently 
meant  here  a  vesting  in  posseaaian,  as  contra-distinguished  from  a  mere 
vesting  in  estate :  and  be  referred  to  the  foUoiriug  authoritiesi — ^Berkeley 
V.  SwinWrne,  16  Simons  276,  17  Law  J.,  Chan.  416;  Taylor  v.  Fro- 
bisher,  6  De  Oex  &  Sm.  191,  21  Law  J.^  Chan.  608;  Poole  v.  Bott^  11 
Hare  33,  22  Law  J.,  Chan.  1042 ;  Boraston's  Case,  3  Co.  Bep.  19 ; 
Young  V.  Bobertson,  4  -Macqueen  814;  Be  Qregson's  Trusts,  84 
--,  *Law  J.,  Chan.  41 ;  Wordsworth  v.  Wood,  1  House  of  Lords 
Cases  129. 

Sir  Roundell  Palmer,  A.  G.  (with  whom  was  Pearson),  for  the  de- 
fendants in  error  (the  plaintiffs  below),  submitted,  that,  according  to 
all  the  legitimate  rules  of  construction,  the  decision  of  the  Master  of 
the  Bolls  in  the  case  .of  Be  Arnold,  38  Beavan  163,  upon  this  will, 
was  correct;  that,  in  construing  a  will,  the  natural  and  ordinary  mean* 
ing  must  be  given  to  the  language  of  the  testator,  unless  such  a 
construction  would  be  manifestly  repugnant  or  inconsistent  or  incon- 
gruous ;  that  technical  words  in  a  will  must  always  be  interpreted  in 
their  known  technical  sense,  unless  it  be  manifest  from  the  whole 
scope  of  the  instrument  that  the  testator's  intention  was  otherwise ; 
that  the  gift  in  the  will  to  John  Arthur  could  only  be  defeated  by 
clear  and  unambiguous  language  in  the  codicil ;  that  the  reversion 
vested  in  John  Arthur  immediately  on  the  death  of  his  father;  and 
that  that  estate  was  not  defeated  or  destroyed  by  anything  contained 
in  the  codicil.  The  following  cases  were  cited, — Gray  r.  Pearson,  6 
House  of  Lords  Cases  61 ;  Boddy  t;.  Fitzgerald,  6  House  of  Lords 
Cases  823 ;  Egerton  t;.  Brownlow,  4  House  of  Lords  Cases  208,  28 
liaw  J.,  Chan.  348 ;  Doe  d.  Hearle  v.  Hicks,  8  Bingh.  475  (E.  C.  L.  R. 
vol.  21),  1  M.  &  Scott  759  (E.  C.  L.  B.  vol.  28),  1  Clark  &  Fin.  20  j 
Comport  t;.  Austen,  12  Simons  218;  Bussel  v,  Buchanan,  7  Simons 
628 ;  Be  Thruston's  Trusts,  17  Simons  21 ;  Griffith  v.  Blunt,  4  Beavan 
248;  Blakemore's  Case,  20  Beavan  214;  Be  Morse's  Settlement,  21 
Beavan  174,  25  Law  J.,  Chan.  192;  Be  Thatcher's  Trusts,  26  Beavan 
865;  Rowland  v.  Tawney,  26  Beavan  67;  Sheffield  v.  Eennett,  27 
Beavan  207 ;  In  re  Cant's  Estate,  4  De  Gex  &  J.  508,  28  Law  J..  Chan. 
641 ;  King  v,  Cullen,  2  De  Gex  &  Sm.  252 ;  Parkin  v.  Hodgkinson, 
15  Simons  298 ;  The  ^Commissioners  of  Charitable  Donations 
V.  Cotter,  2  Drury  &  W.  615 ;  Henderson  v.  Kennioot,  2  De 
Gex  &  Sm.  492,  18  Law  J.,  Chan.  40. 

Cadman  Jones  was  heard  in  reply.  Our.  adv.  vulL 

Channell,  B.,  now  delivered  the  judgment  of  the  court  :{a) — 
This  was  an  action  of  ejectment  brought  to  recover  the  possession 
of  a  moiety  of  certain  lands  at  Lilbourne,  in  the  county  of  North- 
ampton, of  which  one  Harriett  Arnold  was  tenant-for-life  under  the 
will  of  Bichard  Arnold. 

(a)  The  learned  Baron  intimated  that  Piffott,  B.,  who  had  only  heard  a  part  of  the  argaatn^ 
declined  on  that  aoooant  to  take  any  part  in  the  jodgnniit. 
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The  question  in  the  cause  arises  on  the  will  and  codicil  of  Bichard 
Arnold.  This  will  and  codicil  were  in  the  year  1863  the  subject  of 
proceedings  before  the  Master  of  the  Bolls,  with  reference  to  another 
devise  in  similar  terms  to  that  now  to  be  considered. 

In  the  present  action  of  ejectment  a  case  was  stated  for  the  opinion 
of  the  Court  of  Common  Pleas,  pursuant  to  the  Common  Law  Pro* 
cedure  Act :  and  the  question  submitted  to  that  court  was  assumed  to 
be  in  principle  the  same  as  the  one  which  had  been  before  the  Mas*^ 
ter  of  the  Bolls  in  re  Arnold's  Estate.  The  Court  of  Common  Pleas 
ordered  judgment  in  the  ejectment  to  be  entered  for  the  plaintiff 
below,  in  accordance  with  the  judgment  pronounced  by  the  Master 
of  the  Bolls,  to  enable  the  defendants  below  to  proceed  in  error  upon 
the  judgment  so  ordered  to  be  entered. 

Proceedings  in  error  having  been  taken,  and  brought  before  us,  we 
are  now  called  upon  to  consider  the  formal  decision  of  the  Court  of 
Common  Pleas. 

In  1801,  Bichard  Arnold  made  a  will,  by  which  he  devised  the 
property  which  is  the  subject  of  this  ^ejectment,  to  trustees  r»7Q7 
from  and  after  his  daughter  Harriett  should  attain  twenty-one,  '- 
or  marry,  upon  trust  to  pay  her  the  rents  and  profits  for  her  separate 
use  during  her  life ;  and,  after  her  death,  he  devised  it  to  the  use  of 
the  first  and  other  sons  of  Harriett  in  tail,  and,  in  default  of  such 
issue,  to  the  use  of  the  daughters  of  Harriett,  as  tenants  in  common ; 
and,  in  default  of  such  issue,  the  testator  gave  and  demised  the  estate 
in  question  to  his  son,  John  Arthur  Arnold,  in  fee.  Then,  by  the 
eodicil,  the  testator  recites  that  he  had  by  his  will  devised  the  rever- 
sion in  fee  in  several  estates  expectant  on  the  decease  of  his  several 
daughters,  including  Harriett,  to  his  son  John  Arthur  Arnold,  and 
also  that  he  had  devised  other  estates  to  trustees,  to  the  use  of  his 
said  son  John  Arthur  Arnold,  his  heirs  and  assigns,  until  he  attained 
twenty-five,  and  thereupon,  to  him,  his  heirs  and  assigns,  for  ever: 
and  then  the  testator  proceeds  to  declare  his  will  to  be,  that,  in  case 
his  said  son  should  die  without  leaving  lawful  issue  of  his  body  living 
at  his  decease,  and  before  the  said  several  estates  should  become  vested 
in  him  by  virtue  of  the  said  several  limitations  aforesaid,  then  the 
testator  gave  and  devised  them  to  such  of  bis  daughters  as  should  be 
then  living,  and  the  issue  of  such  of  them  as  should  be  then  dead,  in 
the  manner  therein  mentioned. 

The  testator  died  in  1804.  The  son  John  Arthur  Arnold  attained 
twenty-five  after  the  testator's  death,  and  died  without  issue,  in  1844. 
Harriett  attained  twenty-one  after  the  testator's  death,  and  died  unmar* 
ried,  in  1864. 

The  question  for  our  consideration  is,  whether  the  estates  in  ques* 
tion  devised  to  Harriett  had  at  the  death  of  John  Arthur  Arnold 
become  vested  in  him  or  not:  and  it  may  be  taken  generally,  without 
more  particularly  referring  to  the  will  of  John  Arthur  Arnold,  or 
*to  the  state  of  the  family,  as  set  out  in  the  special  case,  that,  r;f79Q 
if  the  estates  had  so  vested,  the  judgment  of  the  Court  of  Com-  ^ 
mon  Pleas  must  be  afiirmed :  but,  if  they  had  not  vested,  then  the 
*  judgment  must  be  reversed. 

^'ow,  by  the  devise  in  the  will,  particular  estates,  viz.,  life-estates 
and  estates-tail,  are  given  to  Harriett  Arnold  and  her  issue,  with  an 
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ultimate  remainder  in  fee  to  John  Arthnr  Arnold,  a  living  person. 
This  remainder  in  fee  derised  by  the  will,  is,  we  think,  an  estate 
which  vested  at  the  death  of  the  testator. 

We  have  then  to  see  whether  there  is  anything  in  the  codicil  which 
abows  an  intention  that  it  shall  not  so  vest. 

In  the  course  of  the  argument  before  us,  very  many  authorities 
were  cited ;  some  of  which  we  do  not  think  it  necessary  particularly 
to  advert  to. 

It  was  scarcely  disputed,  if  at  all,  that,  if  the  words  in  the  codicil, 
^in  case  his  said  son  should  die  before  the  said  several  estates  should 
t)ecome  vested  in  him  by  virtue  of  the  said  several  limitations  afore- 
said/' were  to  be  construed  in  their  strict  technical  sense,  that  then 
the  contest  on  the  part  of  the  plaintiffs  below  was  correct.  But  it  was 
argued  on  the  part  of  the  plaintiffs  in  error  that  the  words  in  the 
eodicil  we  have  referred  to  were  to  be  understood,  not  in  their  strict 
technical,  but  in  their  ordinary  and  popular  sense,  and,  so  construed^ 
would  maintain  the  view  of  the  plaintiffs  in  error.  In  support  of  this 
view,  we  were  pressed  with  the  case  of  Young  v.  Robertson,  4  Maoq. 
814,  as  an  authority  directly  in  point.  That  case  was  decided  early 
in  the  year  1862,  was  probably  not  reported  at  the  time  of  the  deci' 
sion  by  the  Master  <^  the  Bolls  in  re  Arnold's  Estate,  certainly  was 
ZK>t  cited  in  the  last-mentioned  case. 

In  Young  v.  Robertson,  words  somewhat  similar  to  those  in  the 
present  codicil  were  held  to  show  an  intention  that  the  property  should 
^QM  vest  not  &  morte  *testatoris,  but  at  the  death  of  the  tenant  for 
^  life.  Now,  in  the  first  place,  it  is  to  be  observed,  that,  in  that 
ease,  the  words  upon  which  the  decision  proceeded  were  all  in  the 
tame  instrument,  viz.,  a  Scotch  trust-disposition ;  for,  the  principle 
of  the  decision  was  not  at  all  afiected  by  the  codicil,  which  only  intro- 
duced another  grand-nephew  of  the  testator  or  trustor  to  share  in  the 
trust-disposition  first  made. 

In  the  present  case,  the  devise  in  the  will,,  nnder  the  circumstanoes 
which  have  arisen,  is,  we  think,  clear;  and  the  question  is,  whether 
the  words  of  the  codicil  alter  the  ordinary  period  of  the  vesting  of  the 
interest  under  that  devise.  It  has  been  decided  that  a  gift  in  a  will 
ean  only  be  destroyed  by  something  equally  clear  in  a  codicil :  see 
Doe  d.  Hearle  9.  Hicks,  1  Clark  &  Fin.  20,  acted  on  recently  by  the 
Court  of  Exchequer  in  Robertson  v.  Powell,  2  Hurlst.  &  Colt.  762. 
So  that  we  cannot  sav  that  the  period  of  vesting  here  is  deferred, 
unless  we  see  from  the  words  of  this  codicil  an  intention  that  the 
property  shall  not  vest  until  the  death  of  Harriett,  as  clearly  as  we 
do  see  from  the  words  of  the  will  an  intention 'to  give  an  estate  in 
remainder,  to  vest  at  once. 

It  will  be  well  to  examine  the  reasons  upon  which  Young  «. 
Robertson  was  decided,  with  a  view  of  seeing  how  far  any  of  tlbem 
tre  applicable  to  the  present  ease.  The  decision  proceeds  mainly 
upon  two  grounds, — first,  that,  where  woids  of  survivorship  occur  in 
tm  in{$trunu3nt  in  which  a  period  for  payment  or  distribution  is  named^ 
that  period  is  the  time  to  which  the  surviving  is  to  be  referred, — and^ 
tecondly,  that,  where  a  testator,  in  a  will,  which  is  considered  to  spesk 
firbm  the  time  of  his  death,  uses  the  words  ''  before  the  share  or  estate 
becomes  vested,"  he  must  primfi  faqie  be  taken  to  mean  something 
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more  than  '^before  mj  death."  Now,  the  first  of  tbem  reftsons  oanaot 
in  cor  opinion  apply  in  this  ease;  for,  there  is  no  period  *of  r«oAA 
payment  or  distribution  named  distinctly  in  the  clause  here  ia  '- 
question.  The  gift  over  is  to  suoh  of  the  daughters  then  living.  If, 
on  looking  back  into  the  sentence^  we  found  that  the  word  ''then'' 
jeferred  grammatically  to  the  period  of  payment  or  of  obtaining 
possession  of  the  estate,  the  reasoning  of  Touug  v.  Bob^ison  woulfl 
apply :  but  we  find,  on  looking  back  for  a  period  of  time  to  which  t# 
.refer  tbe  word  "  then/'  that  it  appears  to  be  the  death  of  John  Artbiip 
Arnold  before  the  estates  have  vested  in  him ;  so  that  we  are  still  left 
in  uncertainty  as  to  when  that  vesting  is  to  take  place,  and  cannot 
determine  it  by  the  rule  suggested.  Then,  as  to  the  second  reaso^ 
that  also  does  not  so  clearly  apply  here,  becanse  tbe  gift  over  in  th<! 
codicil  comprises  not  only  the  estates  now  in  question  devised  tp 
Harriett,  as  to  which  it  m^y  be  conceded  that  tbe  period  of  vestiuR  iy 
either  the  death  of  the  testator  or  tbe  death  of  Harriett,  but  also  other 
estates  which  are  so  devised  that  >t  might  be  a  question  whether  they 
would  vest  in  John  Arthur  Arnold  until  he  attained  tbe  age  of 
twenty-ooe. 

Probably,  if  we  were  called  on  to  decide  that  question,  we  should 
say  that  they  vested  at  the  testator's  death :  see  Boraston's  Case,  3  Cu^ 
Bep.  19  b,  and  subsequent  decisions.  Still  it  might  be  doubted,  esp^ 
cially  as  to  those  estates  devised  by  the  codicil,  though  there  could  bi 
no  doubt  if  the  devise  were  in  the  exact  terms  recited  by  the  codicil 
Therefore,  although,  for  the  purpose  of  making  a  gift  over  of  thf 
estates  now  in  question,  it  would  have  been  simpler  to  have  sai4 
''  before  mv  death,"  instead  of  *'  before  the  estate  vests,"  it  would  no^ 
be  so  at  all,  if  the  testator  had  intended  the  gift  over  to  take  effect  aa 
to  some  of  the  estates  comprised  in  it  on  John  Arthur  Arnold's  dying 
before  himself  but,  as  to  others^  on  his  dying  before  twenty -five. 

Probably  the  form  of  words  used  was  the  shortest  *whicb  r«oAi 
could  be  used  for  that  purpose :  and,  if  so,  the  argument  de-  '^ 
duced  from  the  supposed  simplicity  of  the  other  expression  loses  ita 
force,  although,  doubtless,  if  the  testator  had  the  meaning  we  have 
suggested,  it  would  have  been  well  that  he  should  have  expressed  it 
more  clearly.  Besides,  the  intention  of  the  testator  in  making  tha 
gift  over  at  all,  is  no  doubt  to  prevent  the  property  being  undisposed 
of  by  the  will.  That  will  take  place  only  if  the  devisee  dies  before 
his  interest  vests.  Then,  if  so,  it  is  not  at  all  unnatural  that  he  shoul4 
in  terms  make  the  gift  over  to  take  effect  on  the  happening  of  th^ 
event  he  wishes  to  guard  against,  that  is,  the  death  of  the  devisee 
before  the  vesting  of  his  interest,  instead  of  in  terms  making  ift 
depend  upon  the  death  of  the  devisee  before  the  actual  event  upoH 
which  the  interest  would  vest  and  the  gift  over  become  unnecessary, 
although,  in  the  particular  instance,  the  latter  might  be  a  simpler 
expression.  His  object  being  to  provide  against  a  particular  resalty 
he  would  say,  *'  I  give  this  over  to  my  daughters,  if  that  result  hap« 
pens,"  rather  than  name  the  event  which  would  cause  the  result :  SO 
that,  in  our  opinion,  the  main  reasons  given  for  the  decision  of  Yotfdg 
tr.  Bobertson  would  not  apply  to  this  case. 

It  is  said  that  that  case  has  been  acted  upon  by  the  Lords  Jdstldes 
in  the  case  of  Oregson's  Trusts,  84  Law  J^.Ch.  4.    That  case  shoWSi 
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no  doubt,  that  there  is  no  difference  between  real  and  personal  estate, 
80  as  to  prevent  the  application  to  real  estate  as  well  as  to  personal 
of  the  rale  in  Young  «.  Kobertson,  that  words  of  surviyorship  should 
be  referred  to  the  period  of  distribution,  where  it  appears  m>m  the 
collocation  of  the  words  that  it  was  the  intention  of  the  testator  to  do 
'80.  In  Qregson's  Trusts,  this  intention  was  very  clear, — "On  the 
death  of  my  wife,  the  estate  shall  be  shared  equally  amongst  the 
survivors  of  certain  persons."  It  would  have  been  difficult  there  not 
*8021  ^  '^^  survivors  as  ^meaning  surviving  at  the  death  of  the 
^  wife :  yet  many  authorities  were  quoted  in  favour  of  the  oppo- 
site construction :  and  the  Lords  Justices,  in  giving  judgment,  ex- 
pressly said  that  there  were  authorities  both  ways.  Hence,  for  the 
reasons  we  have  mentioned,  the  intention  is  by  no  means  so  clears 
and,  being  in  a  codicil,  the  words  ought  to  be  more  clear  before  we 
could  say  that  they  divested  the  interest  given  by  the  wilL 

Notwithstanding  the  case  of  Youn?  «.  Robertson,  we  see  no  reason 
for  construing  the  words  in  the  codicil  in  the  present  case  in  any  other 
than  their  usually  received  and  recognised  technical  sense. 

We  are  of  opinion,  that,  according  to  the  true  construction  of  the 
will,  the  undivided  moiety  of  the  estates  in  question,  on  the  death  of 
the  testator  Richard  Arnold,  vested  in  his  son  John  Arthur  Arnold, 
in  fee  in  remainder  expectant  on  the  determination  of  the  particular 
estates  devised  to  Harriett  Arnold  and  her  issue ;  and  that,  according 
to  the  true  construction  of  the  codicil,  the  executory  devise  over  in 
the  event  of  the  said  John  Arnold  dying  without  leaving  issue,  and 
before  the  estates  became  vested  in  him  by  virtue  of  the  limitations 
in  the  will,  was  to  take  effect  only  in  case  the  said  John  Arthur 
Arnold  died  without  leaving  issue  before  the  said  estates  became 
vested  in  him  in  point  of  interest. 

We  further  think  that  the  said  moietv  did  so  vest  in  him  in  point 
of  interest,  and  therefore  that  the  said  devise  over  of  the  said  moiety 
never  took  effect.  If  so,  the  plaintiffs  below  are,  under  the  circum- 
stances  stated  in  the  case,  entitled  to  recover  that  moiety. 

We  therefore  affirm  the  judgment  of  the  Court  of  Common  Pleas 
given  in  accordance  with  that  of  the  Master  of  the  Rolls. 

Judgment  for  the  plaintiffs  below. 

The  technical  meaning  of  the  tarm  itUereMi,  although  its  sense  may  be 

to  ^^vest"  seems  to  be  the  same  in  the  varied  by  the  context  to  vest  inpottu 

United  States  and  England :  Mander-  nan :    28   Barb.  482 ;    Hawkins  on 

•on  V.  Lukens,  11  Harris  31 :  vest  in  Wills  222. 
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CONTEMPORANEOUS   REPORTS. 


IN  THE  HOUSE  OF  LORDS,  (a) 

THE  COMPANY  OF  FREE  FISHERS  AND  DREDGERS  OF 

WHITSTABLE  v.  GANN.     1866. 

L  Th«  bad  of  all  naWgabU  riT«rt  wb«ra  tbe  tida  flowi  and  raflbwt,  and  of  all  astnarias  or 
•nnj  of  (he  Ma,  is  by  law  Tasted  in  Uia  Grown :  bat  thia  ownership  of  iha  Crown  is  for  the  ban- 
ailt  of  the  snbjeot,  and  cannot  be  used  in  any  manner  so  as  to  derogate  fti>m  or  interfere  with 
the  right  of  narigation  which  belongs  by  law  to  all  the  subjects  of  the  realm. 

If,  therefore,  the  Crown  granto  part  of  the  bed  or  soil  of  a  narigable  rirer  or  an  estuary,  the 
grantee  takes  it  snbjeet  te  the  poblio  right,  and  eannot  in  respect  of  hia  ownership  of  the  soil 
elaim  anything  which  interferes  with  the  enjoyment  of  the  pnblto  right. 

2.  Anterior  to  M«gna  Charte  (by  which  snch  grants  were  prohibited),  a  sereral  fishery  in 
an  arm  of  the  sea  m"  naTigable  river  might  have  been  granted  by  the  Crown  to  a  subject; 
and  the  grant  might  inclnde  a  portion  of  the  soil  for  the  purpose  of  the  fishery.  But  this, 
like  every  other  grant,  whenever  made,  most  have  been  subject  to  the  pnblio  right  of  naviga- 
tion. 

Where,  therefore,  the  plaintiifs  claimed  to  be  enUtled  by  Royal  grant  to  a  portion  of  the  bed 
and  soil  (below  low-water  mark)  of  the  arm  of  the  sea  which  forms  the  estuary  of  the  rivef 
Thames  opposite  to  the  manor  of  Whlteteble,  in  the  open  sea-way,  being  the  high  road  for  the 
paasaga  of  vessels,  and  claimed,  as  an  immemorial  payment  due  to  the  lords  of  the  manor,  a 
sum  of  l«.  for  every  vessel  which  east  anchor  within  the  precincts  of  that  part  of  the  bed  or  soil 
of  the  river  within  the  manor  which  was  claimed  by  them : — Held  that,  inasmuch  as  this  claim 
interfered  with  the  right  to  anchor,  which  is  a  necessary  part  of  the  right  of  navigation,  sub- 
Jeet  to  which  the  original  grant  mast  be  taken  to  have  been  made, — it  could  not  be  supported 
on  the  ground  of  ownership  of  the  soil. 

8.  If  such  payment  be  daimed  as  an  ancient  anehoraga-due,  some  facto  muat  be  shown  which 
prove,  or  from  which  it  may  be  inferred,  that  the  soil  was  originally  within  the  precincte  of  a 
port  or  harbour,  or  that  some  service  or  ^d  to  navigation  was  rendered  to  the  public,  in  respect 
of  which  the  alleged  grant  was  made:  but  no  such  presumption  can  be  made  or  inference  drawn 
from  the  mere  fact  of  an  immemorial  payment 

This  was  an  action  brought  bj  tbe  plaintiffs,  a  company  incorpo^ 
rated  by  the  88  Q.  8,  c.  42  Hocal  act),  under  tbe  name  of  "  The  Com- 

fkuy  of  Free  Fishers  and  Dredgers  of  Whitstable,  in  the  county  of 
ent,"  to  try  their  ri^ht  to  receive  a  payment  of  It.  for  every  vessel 
anchoring  on  certain  land  covered  bj(  the  sea,  the  soil  of  which  was 
claimed  by  the  plaintiffs. 

Tbe  declaration  was  in  the  indebitatus  form  for  anchorage.    The 
defendant  pleaded  never  indebted. 

(a)  20  C.  B.  K.  8.  1. 

(803) 
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The  cause  was  tried  before  Erie,  C.  J.,  at  the  Maidstone  Spring 
Assizes,  1861,  when  a  verdict  was  found  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  the  verdict  for  him  if  the  court 
should  be  in  his  favour  upon  the  points  hereinafter  mentioned, — ^both 
parties  undertaking  to  be  bound  by  the  decision  of  the  court  thereon, 
unless  the  court  should  give  leave  ^  appeal,  and  to  appeal  on  those 
points  only  on  which  the  court  should  so  give  leave.  The  evidence 
given  at  the  trial  was  in  substance  as  follows : — 

By  deeds  of  lease  and  release,  .bearing  date  respectively  the  11th  and 
12th  of  October,  1791,  the  fee-simple  of  the  manor  of  Whitstable,  &c^ 
were  conveyed  to  Edward  Foad  and  James  Smith,  in  equal  moieties, 
as  tenants  in  common  in  fee.  The  foUowing  is  an  extract  from  the  con- 
veying part  of  the  deed  of  release: — ^**  All  that  the  manor  of  Whit- 
stable,  with  all  and  singular  the  rights,  royalties,  privileges,  members;, 
and  appurtenances  thereof,  in  the  said  couniy  of  Kent;  and  also  all 
courts-leet,  courts-baron,  perquisites  and  profits  of  courts  to  the  same 
belonging  or  in  any  wise  appertaining;  and  also  all  those  quit-rents 
payable  yearly  to  tbe  said  manor  by  several  persons,  formerly  said  to 
amount  to  the  sum  of  ISZ.  18«.,  but  now  to  tbe  sum  of  17L  16s.  per 
€Qnttm :  And  also  ell  the  fishery  of  Whitstable,  being  a  royalty  of 
fishery  or  oyster-dredging  within  the  said  manor,  formerly  computed 
^  be  of  the  yearly  value  <^  2iL  4>b^  but  now  of  76(.  Ida.  2d,  per 
aimum,  on  an  average  for  the  last  seven  years ;  together  with  all  and 
singular  messuages,  houses,  outhouses,  buildings  dovehouses,  bara^ 
stables,  mills,  tofts,  yards,  orchards,  garden^,  lands,  tenements,  loea- 
<dow8,  leasowea,  pastures,  feedings,  closer  enclosures,  woods,  under- 
woods, trees,  rents  and  services  of  tenants  and  fanners,  quit-rent^ 
free- rents,  rents  of  assize,  ways,  paths,  passages,  waters,  streams,  fish- 
ings, fishing  places,  watercourses^  ponds,  pools,  moats,  warrens»  wastes 
waste  grounds,  commons,  common  of  pasture,  furzes,  heaths,  moor% 
marshes,  courts-leet,  courts-baron,  views  of  frankpledge,  perqui^tes 
and  profits  of  courts  and  leets,  homages,  fealties,  reliefs,  heriots^ 
escheats,  fines,  issues,  amerciaments,  soods  and  chattels  of  felons  and 
fugitives  and  of  persons  attainted  and  of  persons  outlawed  and  put  in 
exigent,  deodanos,  waifs,  estrays,  treasure-trove,  fines,  forfeitures, 
mines,  quarries,  and  all  other  royalties,  franchises,  liberties,  rights, 
jurisdictions,  privileges,  in^munities,  profits, commodities,  emoluments^ 
advantages,  and  hereditaments  whatever  to  the  said  manor,  royalty, 
and  fishery,  hereditaments  and  premises  hereby  granted  and  released, 
or  intended  so  to  be,  or  any  of  them,  belonging  or  in  any  wise  ap- 
pertaining, or  therewith  held,  used,  occupied,  or  enjoyed,  or  acceptedy 
reputed,  taken,  or  known  as  part,  ps^rcel^  or  member  thereof,  or  to  ba 
had,  received,  perceived,  or  taken,  used,  exercised,  or  enjoyed  in,  upon, 
or  out  of  or  arising  from  the  same  manor  or  lordship,  royalty,  and 
fishery,  hereditaments,  and  premises,  or  any  of  them,  or  any  part  or 
parcel  thereof.' 

By  deeds  of  lease  and  release,  bearing  date  respectively  the  24th 
and  26th  of  October,  1792,  it  was,  amongst  other  things,  recited  and 
limited  as  follows:  "And  whereas,  within  the  limitsof  the  said  manor 
of  Whitstable  there  is,  and  for  many  hundred  years  now  last  paal 
hath  been,  a  fishery  for  the  growth  and  idiprovement  of  oysters,  ex- 
tending from  the  sea-beach  for  a  very  considerable  distance  into  the 
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sea,  and  which  fishery  during  all  that  time  hath  been  managed  and 
carried-  on  by  and  at  the  expense  of  a  certain  company  of  free  dred*' 
gers  called  The  Wbitstable  Company  of  Dredgers,  who  have  held  the 
same  from  time  to  time  as  tenants  under  the  lord  of  the  said  roanori 
and  claim  to  be  entitled  to  hold  the  same  as  free  fishers^  on  payment 
of  such  annual  rents  as  are  hereinafter  mentioned :  And  whereas  it 
hath  been  contracted  and  agreed  by  and  between  the  said  parties  to 
these  presents,  that,  for  the  several  considerations  hereinafter  men« 
tioned,  a  division  shall  be  made  in  the  rights  of  the  said  manor, 
royalty,  fishery,  hereditaments,  and  premises,  and  to  that  end  that  the 
said  manor  and  all  the  lands,  grounds,  quit-rents,  and  manor  rights 
belonging  thereto  (except  as  hereinafter  is  mentioned)  shall  be  the  pro- 
perty of  the  said  Edward  Foad,  John  Nutt,  and  Stephen  Salisbury, 
their  heirs  and  assigns,  and  that  all  the  rights  of  the  lord  of  the  said 
manor  in  the  said  fishery,  and  the  ground  and  soil  thereof  from  the 
south  and  south-east  sides  of  the  sea-beach  (which  from  time  to  time 
have  been  considered  as  the  land  boundaries  of  the  said  fishery),  and 
in  the  customary  payments  usually  made  to  the  lord  of  the  said  manor 
for  or  on  account  of  the  anchorage  of  any  ship  or  vessel,  or  for  the 
landing  of  any  goods  or  merchandise,  or  for  tne  admission  of  free- 
men, or  other  payments  for  the  regulation  of  the  freemen  or  fishery, 
and  all  other  payments  whatsoever  at  the  water-court  of  free  dredgers 
there  within  the  jurisdiction  of  the  said  manor,  and  other  such  like 
payments,  and  all  forfeitures,  articles,  and  things  which  *of  right  belong 
to  and  are  the  property  of  the  lord  of  the  said  manor  by  reason  of  any 
wrecks  of  the  sea  or  such  like  rights  and  forfeitures  arising  within 
the  limits  of  the  said  sea-beach,  shall  be  the  property  of  the  said 
Thomas  Foord,  his  heirs  and  assigns." 

''  All  thafr  the  said  manor,  and  the  said  messuages,  lands,  quit-rents, 
rights,  royalties,  liberties,  privileges,  hereditaments,  and  all  and  sin- 
gular other  the  said  premises  hereby  mentioned  or  intended  to  be 
hereby  granted  and  released,  with  their  and  every  of  their  appurte- 
nances, save  and  except  the  said  royalty  of  fishery  or  oyster  dreaging, 
and  the  right  of  taking  oysters  and  other  fish  within  the  said  manor, 
and  the  ground  and  soil  of  the  said  fishery,  and  aho  the  cuetomary 
payments  usuMy  and  of  right  made  to  the  lord  of  the  aaid  manor  for  or 
on  account  of  the  anchorage  of  any  ihip  or  veeeel  or  for  the  landing  of 
merchandise  within  the  said' manor,  or  for  the  admission  of  freemen, 
or  other  payments  for  the  regulation  of  the  freemen  and  fishery  there, 
and  all  other  payments  whatsoever  at  the  water-court  of  free  dredgers 
there,  and  all  such  like  payments,  and  all  manner  of  forfeitures,  arti- 
cles, and  things  which  of  right  belong  and  are  the  property  of  the  lord 
of  the  said  manor  by  reason  of  any  wrecks  of  the  sea,  or  such  other  like 
rights  and  forfeitures  arising  within  the  limits  of  the  sea-beach  afore- 
said,"— were  limited^  as  to  one-third,  to  Edward  Foad,  in  fee,  as  to 
one  other  third,  to  John  Nutt,  in  fee,  and,  as  to  the  remaining  third, 
to  Stephen  Salisbury,  in  fee. 

And  "all  the  said  royalty  of  fishery  or  oyster-dredging,  and  the 
right  of  taking  oysters,  and  other  fish  within  the  said  manor,  and  aU 
the  ground  and  soil  of  Uie  said  fishery,  extending  as  hereinafter  is  men- ' 
tioned,  and  also  the  customary  payments  usually  and  of  right  made  to- 
the  lord  of  the  said  manor  for  or  on  account  of  the  anchorage  of  any  vessel 

C.  B.  N.  S.,  VOL.  XIX. — 81 


806  J'BEE  nSHEBS  OF  WHITSTABLE  «.  QANN.    H.  or  L.  1865. 

<}r  for  the  landing  of  any  goods  or  merchandise  vrithin  the  said  manor, 
or  for  the  admission  of  freemen,  or  other  payments  fbr  the  regnlatioo 
•f  the  freemen  and  fishery  there,  and  all  other  payments  whatsoever 
at  the  water-court  of  free  dredgers  there,  and  all  such  like  payments^ 
and  all  manner  of  forfeitares,  articles,  and  things  which  of  right 
belong  unto  and  are  the  property  of  the  lord  of  the  said  manor  hj 
yeason  of  any  wrecks  of  toe  sea  or  other  such  like  rights  and  forfeit- 
ures arising  within  the  limits  of  the  aea-beaoh  aforesaid,  and  all  rerne* 
dies  for  the  recovery  of  the  said  premises  respectively,*'  —  were 
Umited  to  the  said  Thomas  Foord,  in  fee. 
The  deed  of  release  contained  the  following  clauses :— 
^'And,  in  order  to  ascertain  the  boundary  of  the  said  oyster* 
fishery,  and  how  far  the  right  of  the  said  Thomas  Foord,  his  heirs 
and  assigns,  therein  shall  extend,  it  is  expressly  ag^reed  by  and  between 
the  said  Edward  Foad,  John  Nutt,  Stephen  Salisbury,  and  Thomaa 
Foord,  for  themselves  severally  and  respectively,  and  for  their  several 
and  respective  heirs  and  assigns,  that  trom  henceforth  the  south  and 
aouth-east  sides  of  the  sea-beach  of  Whitstable  aforesaid,  as  the  same 
is  and  hereafter  shall  be  thrown  up  by  the  sea  from  time  to  time,  shall 
be  considered  and  taken  as  the  boundarv  between  the  lands  of  them 
the  said  Edward  Foad,  John  Nutt,  and  Stephen  Salisbury,  their  heirs 
and  assigns,  and  the  lands  of  the  said  Thomas  Foord,  his  heirs  and 
assigns ;  and  that  such  sea-beach  and  all  the  lande  and  grounds  Jtwn 
thence  unto  the  $ea  to  far  ae  the  saidfiihery  extends,  whether  the  same  be 
more  or  less  than  the  quantity  of  land  now  belonging  to  the  said 
fishery,  and  all  payments  or  dues  for  the  anchorage  of  any  ships  or 
vessels  or  for  the  landing  of  any  goods  or  merchandise  there,  and  for 
the  admission  of  freemen,  and  other  payments  for  the  regulation  of 
the  freemen  and  fishery,  and  all  other  payments  whatsoever  at  the 
water-courts  or  courts  of  dredging  there,  and  all  wrecks  of  the  sen 
and  other  manor  rights  and  forfeitures  there  found,  shall  from  thence- 
forth be  held  and  enjoyed  by  and  be  the  property  of  the  said  Thomas 
Foord,  hi3  heirs  and  assigns,  subject  to  the  right  of  the  said  companj 
of  dredgers  in  the  said  fishery : 

"And,  the  better  to  efiect  the  purpose  of  the  now  reciting  inden* 
ture,  the  said  Edward  Foad,  John  Nutt,  and  Stephen  Salisbury 
appointed  the  said  Thomas  Foord,  his  heirs  and  assigns,  their  attorney 
and  attorneys,  and  did  thereby  give  unto  the  said  Thomas  Foord,  his 
heirs  and  assigns,  power  to  appoint  a  steward  or  stewards  and  water- 
bailiff  or  water-bailiffis,  or  other  usual  ofiBcers  of  the  said  fishery,  and 
to  summon  and  hold  all  such  water-courts  or  courts  of  dredging  as 
should  be  necessary  to  be  held  for  admitting  freemen  to  participate  in 
the  rights  of  the  said  fishery  with  the  present  and  future  freemen 
thereof,  and  to  impannel  and  swear  any  jury  at  such  courts,  and  make 
all  such  by-laws  and  orders  for  better  regulating  the  said  company 
of  dredgers  as  should  be  thought  expedient  and  for  the  advantage  of 
the  company ;  and  also  to  ask,  demand,  collect,  and  receive  from  all 
and  every  penfton  and  persons  whomsoever  all  customary  pavments 
or  dues  for  the  anchorage  of  any  ships  or  vessels,  or  for  the  landing 
of  any  goods  or  merchandise  within  the  said  manor,  and  for  the 
admission  of  freemen,  and  other  payments  for  the  regulation  of  the 
freeman  At  the  said  courts,  and  all  other  dues,  wrecks  of  the  sea,  aad 
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sfich  like  manor  rights  and  forfeitures  which  should  be  there  found, 
and  to  detain  and  keep  the  same  for  the  use  of  the  said  Thomas 
Foord,  his  heirs  and  assigns,  and,  upon  receipt  thereof,  to  give  acquit- 
tancesy  &c.,  and,  in  cases  of  refusal,  to  bring  actions,"  &c. 

By  the  88  Q.  8,  c.  42,  the  said  free  fishers  and  dredgers  of  Whit* 
stable  were  incorporated.  They  have  ever  since  carried  on  the  fishery 
there  to  a  great  extent. 

By  indentures  of  lease  and  release  bearing  date  respectiyely  the 
4ih  and  6th  of  June,  1798,  and  made  between  the  said  Tnomas  Foord 
of  the  one  part,  and  the  said  Company  of  Free  Fishers  and  Dredgers 
of  Whitstable,  in  the  said  county  of  Kent,  of  the  other  part, — after 
reciting  in  the  indenture  of  release  the  hereinbefore  abstracted  inden- 
tures of  the  11th  and  12th  of  October,  1791,  a  mortgage  by  the  said 
Edward  Foad  to  G^rge  Bidden,  and  the  reconveyance,  by  the  said 
Oeorge  Bigden,  and  the  said  abstracted  indentures  of  the  24th  and 
25th  of  October,  1792 ;  and  reciting  that  the  said  purchase  so  made 
by  the  said  Thomas  Foord  of  the  said  royalty,  fishery,  and  heredita- 
ments, was  by  him  contracted  for  on  the  part  of  the  Company  of  Free 
Fishers  and  Dredgers  aforesaid,  and  the  sums  of  8002.  unto  the  said 
Edward  Foad,  and  of  15801.  unto  the  said  James  Smith,  making  22302L, 
Hrhich  were  the  consideration  moneys  in  the  said  indenture  of  release 
of  the  25th  of  October,  1792,  mentioned  to  have  been  paid  by  the 
said  Thomas  Foord  for  the  purchase  of  the  said  premises,  were  the 
ilioneys  of  the  said  company,  and  no  part  thereof  of  the  said  Thomas 
Foord,  which  he  did  thereby  acknowledge, — it  was  witnessed,  that,  in 
oonsideration  of  the  premises,  and  of  10^.,  he  the  said  Thomas  Foord 
did  grant,  release,  and  confirm  unto  the  said  Company  of  Free  Fishers 
and  Dredgers  (in  their  actual  possession,  &c.),  and  to  their  successors 
and  assigns,  All  that  the  royalty  of  fishery  or  oyster-dredging,  and 
the  right  of  taking  oysters  and  other  fish  within  the  manor  of  Whit- 
stable, in  the  said  county  of  Kent,  and  the  ground  and  soil  of  the  said 
fishery,  extending  as  thereinbefore  was  mentioned ;  and  also  the  cus- 
tomary payments  usually  and  of  right  made  to  the  lord  of  the  said 
manor  for  or  on  account  of  the  anchoring  of  any  ship  or  vessel,  or 
the  landing  of  goods  or  merchandise,  within  the  said  manor,  or  for 
the  admission  of  freemen,  or  other  payments  for  the  regulation  of  the 
freemen  and  fishery  there,  and  all  other  payments  whatsoever  at  the 
Water-court  of  free  dredgers  there,  and  all  such  like  payments,  and 
all  manner  of  forfeitures,  articles,  and  things  which  of  right  belonged 
unto  and  were  the  property  of  the  lord  of  the  said  manor  by  reason  of  the 
wrecks  of  the  sea  or  other  such  like  rights  and  forfeitures  arising 
within  the  limits  of  the  sea-beach  aforesaid,  and  all  and  singular  other 
the  premises  which  in  and  by  the  said  recited  indentures  of  lease  and 
release  of  the  24th  and  25th  of  October,  1792,  became  vested  in  tho 
0aid  Thomas  Foord,  his  heirs  and  assigns,  or  in  any  person  or  persons 
Whomsoever  in  trust  for  him  and  them ;  and  all  the  reversion,  &c. : 
iknd  all  the  estate,  ka. ;  and  all  deeds,  &c., — ^To  hold  the  same  unto  and 
to  the  use  of  the  said  Company  of  Free  Fishers  and  Dredgers,  their 
^ccessors  and  assigns,  for  ever. 

'  The  defendant  was  the  owner  of  a  small  vessel  called  the  Amoret ; 
and,  on  the  29th  of  September,  1860,  the  said  vessel  cast  anchor  at 
Whitstable  on  the  land  covered  by  the  water  of  the  sea,  and  beJow 
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hw-water  mark:  but  the  spot  where  the  said  vessel  so  anchored  was . 
and  is  within  that  portion  of  the  manor,  of  Whitstable  and  fishery 
aforesaid  which  is  claimed  by  the  plainti£b  under  the  above  deeds, 
and  under  the  circumstances  herein  stated,  as  their  soil  and  freehold. 

The  plaintiffs'  oyster-beds  extend  from  the  shore  for  about  two  mWes 
out  to  sea ;  and  the  said  vessel  was  anchored  about  half  a  mile  from . 
the  shore,  upon  part  of  the  land  claimed  by  the  said  company,  but  not 
then  used  as  oyster-beds. 

The  plaintiff'  claim  was  for  I5.  for  anchoring  on  the  soil  which  they . 
alleged  to  be  theirs:  and  they  gave  evidence  to  prove,  and  the  jury . 
found,  that,  from  1775  continually  down  to  the  present  time,  they  and 
those  under  whom  they  derived  title  had  from  time  to  time  claimed 
as  of  right  to  take,  and  had  taken,  the  sum  of  Is.  from  vessels  casting 
anchor  within  that  portion  of  the  manor  on  which  the  defendant's 
vessel  bad  cast  anchor,  and  that  they  claimed  to  take  it  as  a  customary . 
payment  for  such  use  of  the  soil. 

The  defendant  at  the  time  in  question  resided  and  dwelt  within  the 
Cinque  Ports,  at  Whitstable,— Whitstable  being  part  of  the  port  of 
Faversham,-  which  is  a  limb  of  Dover.  The  saia  vessel  at  the  time 
she  anchored  as  aforesaid  was  trading  to  Whitstable. 

The  charter  of  Edward  the  1th  in  reference  to  the  exemption  of  the 
Cinque  Ports  from  certain  dues,  was  put  in  evidence  at  the  trial  by 
the  defendant :  see  Jeake's  Charters  of  the  Cinque  Ports. 

On  the  part  of  the  defendant  it  was  submitted  that  he  was  entitled 
to  the  verdict,  on  the  following  grounds, — first,  that  the  soil  of  the  sea 
where  his  vessel  was  anchored,  beinff  below  low-water  mark,  was 
vested  by  law  in  the  Crown,  and  could  not  be  held  by  a  subject,-— 
secondly,  that  the  company  had  no  right  to  claim  any  payment  for 
such  anchorage, — thirdly,  that,  if  ever  the  right  to  demand  a  payment 
for  anchorage  was  vested  in  the  lord  of  the  manor  of  Whitstable,  that 
right  was  extinguished  and  destroyed  when  the  manor  was  divided 
into  two  parts  (which  for  distinction  were  at  the  trial  called  respec- 
tively the  terrestrial  and  the  marine  manor), — fourthly,  that,  if  the 
right  was  not  so  extinguished  and  destroyed,  the  owner  of  the  terres- 
trial portion  of  the  manor  should  have  been  joined  as  oo-plainti£^-^ 
fifthly,  that  the  defendant  was  under  the  Cinque  Ports  charter  proved 
at  the  trial  exempt  from  the  said  claim  for  anchorage. 

In  Hilary  Term,  1861,  a  rule  nisi  was  obtained,  on  the  part  of  the 
defendant,  to  enter  a  nonsuit,  on  the  following  grounds, — ^first^  that 
the  soil  of  the  sea  where  the  defendant's  vessel  was  anchored  was 
vested  in  the  Crown, — secondly,  that  there  was  no  evidence  of  any 
grant  of  the  said  soil  to  the  plaintiffs,  and  that  the  judge  presiding  at 
the  trial  ought  not  to  have  left  it  to  the  jurj^  to  say  whether  upon  tho 
evidence  they  were  satisfied  that  the  plaintiffs  had  the  alleged  rights 
— ^thirdly,  that,  if  the  soil  was  vested  in  the  plaintiffs,  they  had  no 
right  to  claim  any  payment  for  such  anchoring, — ^fourthly,  that  there^ 
was  no  evidence  to  support  the  plaintiffs'  case  or  their  right  to  tidco 
the  toll  claimed,  and  tnat  the  learned  judge  should  have  so  directed, 
— fifthly,  that,  if  ever  the  right  to  demand  a  payment  for  anchorage 
was  vested  in  the  lord  of  the  manor  of  Whitstable,  that  right  was  ex« 
tinguished  and  destroyed  when  the  manor  was  divided, — sixthly,  that^. 
if  the  right  was  not  so  extinguished  or  destroyed,  the  owner  of  tho 
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terrestrial  portion  of  the  manor  should  hare  been  joined  as  a  co- 
plaintiff, — seventhly,  that  the  defendant  was  under  the  charter  proved 
at  the  trial  exempt  from  the  claim  made, — eighthly,  that  the  verdict 
was  against  the  evidence. 

Upon  the  argument  of  this  rule,  the  Court  of  Common  Pleas  held, 
that,  it  being  competent  to  the  Crown  to  grant  the  soil  of  the  sea- 
shore and  the  right  to  anchorage,  the  evidence  given  at  the  trial  was 
sufficient  to  justify  the  presumption  of  a  grant  having  a  legal  origin ; 
that  the  right  of  distress  was  incident  to  the  right  to  the  anchorage ; 
and  that  the  right  to  the  anchorage  was  not  destroyed  by  the  sever- 
ance of  the  marine  from  the  terrestrial  part  of  the  manor ;  and  accord- 
ingly the  rule  was  discharged :  see  11  C.  B.  N.  S.  887  (E.  C.  L.  B. 
vol.  108). 

The  defendant  appealed  to  the  Exchequer  Chamber ;  but  the  deci- 
sion of  the  Court  of  Common  Pleas  was  affirmed :  see  13  C.  B.  N.  S. 
863  (E.  C.  L.  B.  vol.  106).  The  defendant  then  appealed  to  the  House 
of  Lords,  and  the  case  was  argued  there  by  Prentice  and  F.  M,  White, 
for  the  appellant  (the  defendant  below),  and  by  Lush,  Q.  C,  Denman^ 
Q.  C,  and  Needham,  for  the  respondents,  the  plaintiffs  below. 

The  arguments  were  substantially  the  same  as  those  urged  below : 
it  will  therefore  be  sufficient  to  enumerate  the  authorities  cited,  which 
were  as  follows : — 

For  the  appellant, — Warren  v.  Prideaux,  1  Mod.  104 ;  The  Mayor 
of  Nottingham  v.  Lambert,  Willes  111 ;  Lord  Pelham  t;.  Pickersgill, 
1  T.  B.  660 ;  The  Mayor  of  Northampton  v.  Ward,  2  Stra.  1288 ;  The 
Case  of  the  London  Wharves,  1  W.  Bl.  681;  The  Attorney -General 
V,  Burridge,  10  Price  850;  Anonymous,  1  Campb.  617,  n.;  Blundell 
V.  Catterall,  6  B.  &  Aid..  268  (E.  C.  L.  B.  vol.  7);  Lord  Falmouth  v. 
George,  6  Bingh.  286  (E.  C.  L.  B.  vol.  Ip),  2  M.  &  P.  467;  Bickards 
V.  Bennett,  1  B.  &  C.  228  (E.  C.  L.  B.  vol.  8).  2  D.  &  B.  889  (E.  C.  L, 
K.  vol.  16);  Scratton  v.  Brown,  4  B.  &  C.  485  (E.  C.  L.  B.  vol.  10),  6 
D.  &  B.  686;  The  Duke  of  Somerset  v.  Fogwell,  6  B.  &  C.  875  (E.  a 
L.  B.  vol.  11).  1  D.  &  B.  747;  Williams  v.  Wilcox,  8  Ad.  ft  E.  388 
(E.  C.  L.  B.  vol.  86),  8  N.  &  P.  606 ;  The  Mayor  of  Exeter  v.  Warren, 

6  B.  &  C.  773,  Dav.  k  Mer.  624;  The  Mayor  of  Colchester  v.  Brooke, 

7  Q.  B.  889  (E.  C.  L.  B.  vol.  68);  Martin  v.  Waddell,  16  Peters  (U. 
S-)  369 ;  Den  v.  New  Jersey.  6  How.  U.  S.  Bep.  426 ;  Post  v.  Nunn, 
1  South.  (N.  Jersey)  Bep.  61 ;  Callis  on  Sewers,  p.  58 :  2  Boll.  Abn 
272;  Com.  Dig.  Prerogative  (p)  4S,  Toll{0);  Baa  Abr.  Guatom  (D); 
Halede  Jure  Maris,  pp.  22.  81,  86;^  Hale  de  Portibus  Maris,  p.  74; 
£r8kine*s  Institutes,  Book  1,  tit.  8,  s.  17 ;  Bell's  Principles  of  the  Law  of 
Scotland,  ss.  646,  646;  Chitty's  Prerogatives  of  the  Crown  148;  Scriven 
on  Copyholds,  p.  666;  8  Kent's  Commentaries,  Part  6,  §  52 ;  Angell 
on  Watercourses,  c.  18,  §  658;  Angell's  Tidal  Waters,  p.  42;  Whar- 
ton's Law  Lexicon,  Anchorage. 

'  For  the  respondents, — Hale  de  Jure  Maris,  p.  81 ;  Hale  de  Portibus 
Maris,  pp.  86,  46;  Wharton's  Law  Lexicon,  Anchorage, 

Lord  Wbstbuby,  C. — My  Lords, — In  consequence  of  some  uncer- 
tainty in  the  statements  of  the  special  case,  it  was  admitted  by  the 
appellant  at  the  Bar  of  the  House  that  the  payment  demanded  by  the 
respondents  had  been  made  to  the  lords  of  the  manor  of  Whitstabla 
jlrom  time  immemorial,  and  that  the  vessel  of  the  appellant  cast  anchor 
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witliiD  the  limit3  of  the  oyster-bed  or  fishery  claimed  by  the  reqsond- 
ents. 

The  case  appears  to  me  to  depend  on  principles  which  have  lonr 
been  settled.  The  bed  of  all  navigable  rivers  where  the  tide  flows  ana 
reflowsy  and  of  all  estuaries  or  arms  of  the  sea,  is  by  law  vested  in  the 
Grown ;  but  this  ownership  of  the  Crown  is  for  the  benefit  of  the  sub- 
ject,  and  cannot  be  used  in  any  manner  so  as  to  derogate  from,  or 
interfere  with,  the  right  of  navigation,  which  belongs  by  law  to  the  suhe 
jects  of  the  realm.  The  right  to  anchor  is  a  necessary  part  of  the 
right  of  navigation,  because  it  is  essential  for  the  full  enjoyment  of  that 
right.  If  the  Crown,  therefore,  grants  part  of  the  bed  or  soil  of  an 
estuary  or  navigable  river,  the  grantee  takes  subject  to  the  public 
right ;  and  he  cannot  in  respect  of  his  ownership  of  the  soil  make  any 
(daim  or  demand,  even  if  it  be  expressly  grantea  to  him,  which  in  any 
way  interferes  with  the  enjoyment  of  the  public  right. 

The  respondents  claim  to  be  entitled  by  Royal  grant  to  a  portion  of 
the  bed  or  soil  (below  low-water  mark)  of  the  arm  of  the  sea  which 
forms  the  estuary  of  the  Thames  opposite  to  the  manor  of  Wbitstable, 
in  the  open  sea,  a  sea  way,  being  the  high  road  for  the  passage  of  vee- 
sels ;  and  they  claim  a  sum  of  one  shilling  for  every  vessel  which 
casts  anchor  within  that  part  of  the  bed  or  soil  which  is  claimed  by 
them.  But  this  claim  interferes  with  the  free  enjoyment  of  the  right  of 
navigation  subject  to  which  the  original  grant  must  be  taken  to  have 
been  inade,  and  it  cannot  be  supported  on  the  ground  of  ownership  of 
the  soil. 

If  the  payment  be  claimed  as  an  ancient  anchorage  due,  some  facts 
must  be  shown  which  either  prove,  or  from  which  it  can  be  inferred, 
that  the  soil  claimed  by  the  respondents  was  originally  within  the  pre- 
cincts of  a  port  or  harbour,  or  that  some  service  or  aid  to  navigation 
was  rendered  to  the  public  in  respect  of  which  the  alleged  grant  was 
made ;  but  nothing  of  the  kind  appears,  and  no  such  case  can  be  pre- 
sumed or  inferred  from  the  mere  fact  of  an  immemorial  payment  No 
such  case  is  made  by  the  respondents,  and  the  payment  is  demanded 
.merely  on  the  ground  of  its  having  been  immemorially  made  to  the 
lords  of  the  manor  of  Whitstable  and  their  assigns  in  respect  of  the 
ownership  of  the  site — an  ancient  oyster-fishery  now  vested  in  the 
respoodents.  • 

Anterior  to  Magna  Charta,  by  which  such  grants  were  prohibited, 
a  several  fishery  in  an  arm  of  the  sea  or  navigable  river  might  havo 
been  granted  by  the  Crown  to  a  subject.  The  present  fishery  of  the 
respondents  must  be  taken  to  have  been  so  granted ;  and  the  grani 
might  include  a  portion  of  the  soil  for  the  purposes  of  the  fishery. 
But  this,  like  every  other  grant,  whenever  made,  must  have  been  snb» 
ject  to  the  public  right  of  navigation ;  and  I  cannot  suppose  that  th0 
establishment  of  oyster-beds  for  the  private  emolument  of  the  propria 
etors  could  be  regarded  by  the  law  as  an  equivalent  to  the  public  for 
the  imposition  of  this  tax  (at  its  commencement  not  inconsiderable)  ou 
the  right  of  navigation. 

Speaking  with  great  respect  for  the  learned  judges  in  the  court 
below,  it  appears  to  me  that  the  error  of  the  judgments  consists  in  not 
adhering  to  the  clear  principle  that  the  grant  bythe  Crown  of  any 
part  of  the  bed  or  soil  of  this  estuary  below  low-water  mark,  whethei 
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for  a  fiaherj  or  not,  must  \>j  the  common  law  have,  been  aubject  to  the 
public  right  o!  navigation,  of  which  the  right  to  anchor  is  an  essential 
part ;  that  no  property  can  be  claimed  in  the  soil  except  subject  to  this 
over-riding  right ;  and  that  there  is  no  fact  or  circumstance  to  warrant 
a  presumption  that  any  corresponding  benefit  was  given  to  the  publio 
in  return  for  the  imposition  of  this  anchorage  due.  It  is  not  suggested 
on  either  side  that  any  further  facts  remain  to  be  ascertained ;  and  I 
aee  no  utility,  therefore,  in  directing  a  new  trial.  I  shall  therefore 
humbly  move  your  Lordships  that  the  judgment  of  the  court  below  bo 
reversed. 

Lord  Ws^slstdale. — My  Lords, — From  the  loose  and  unsatis- 
factory manner  in  which  this  case  has  been  stated,  I  think  that  your 
Lordships  will  find  a  difficulty  in  giving  a  satisfactory  opinion  upon 
some  of  the  questions  proposed  to  be  raised.  Speaking  for  myself,  I 
mudt  say  that  I  should  wish  a  further  inquiry  to  take  place,  and 
should  therefore  have  advised  to  direct  a  new  trial  between  the  parties. 
But,  having  heard  what  my  noble  and  learned  friend  the  Lord  Chan- 
cellor has  said  upon  that  subject,  and  being  acquainted  also  in  some 
degree  with  the  opinion  of  my  noble  and  learned  friend  opposite,  I  do 
not  mean  to  persist  in  that,  although  my  own  notion  is  that  it  is  con- 
sistent with  tne  statement  made  upon  the  record  that  some  real  legal 
ground  might  be  found  for  the  estaDlishment  of  the  right  of  anchorage ; 
and  therefore,  so  far  as  I  am  concerned,  I  would  rather  that  the  case 
should  undergo  further  investigation. 

I  perfectly  agree,  that,  from  long  enjoyment  of  a  privilege,  in  this 
case  of  demanding  the  payment  of  anchorage  for  a  period  of  ninety 
years,  from  1775  to  1864,  every  reasonable  presumption  may  be  made 
that  it  has  continued  from  time  immemorial ;  but,  where  the  privilege 
reauires  more  than  immemorial  enjoyment  in  order  to  be  legal  and 
yalid,  some  other  facts  must  exist  besides  mere  long  enjoyment ;  and 
there  must  be  some  proof  of  those  facts. 

Now,  to  make  a  grant  of  anchorage  in  an  arm  of  the  sea  where  thj9 
fundus  maris  is  the  property  of  the  Crown,  but  where  every  subject 
of  the  Crown  has  a  right  to  navigate  and  to  cast  anchor  when  and 
where  he  thinks  fit,  as  a  necessary  means  of  safe  navigation,  he  cannot 
be  deprived  of  that  right  by  an  usage,  however  long,  unless  there  is 
some  evidence  of  a  sufficient  consideration,  of  some  advantage  to  the 
subject,  to  enable  the  Crown  to  confer  upon  a  particular  individual  the 
l^rivilege  of  receiving  compensation  from  the  subject,  and  thus  deprive 
xng  the  subject  of  his  undoubted  right. 

On  this  record  it  appears  to  me  there  is  not  sufficient  evidence  of 
any  such  facts. 

it  is  much  to  be  regretted  that  the  great  inconvenience  of  the  tech* 
nicalities  of  a  bill  of  exceptions  or  special  verdict  being  now  in  niany 
cases  done  away  with,  and  a  statement  of  facts  allowed  on  rules  to 
show  cause  instead,  that  somewhat  more  pains  and  care  should  not  b^ 
taken  to  state  all  that  is  really  material.  I  think  that  this  case  is 
wanting  in  this  respect  Here  is  no  proof,  I  think,  except  the  enjoy- 
ment of  anchorage  for  rather  less  than  ninety  years.  The  case  is 
extremely  defectively  stated  on  both  sides. 

Upon  the  case,  as  found,  some  matters  are  very  clear.  The  manof 
of  Whitstable  existed  before  the  Statute  of  Quia  Emptores,  18  £.  4 
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0,  16,  and  there  was  an  immemorial  Company  of  Oyster  Dredgers 
there,  who  had  established  before  time  of  legal  memorj,  and  before 
the  statute  of  Magna  Charta,  an  oyster-fishery  on  the  sea-shore  of 
Whitstable,  within  the  limits  of  that  fishery  as  claimed  by  that  com* 
pany,  bat  not  occupied  by  oysters.  The  defendant's  vessel  cast 
anchor.  Whether  the  place  in  which  the  anchor  was  cast  was  actually 
within  the  limits  to  which  the  company  was  really  entitled,  and  whe- 
ther the  anchor  was  cast  because  the  vessel  was  in  danger,  or  without 
absolute  necessity,  and  purely  voluntarily,  is  not  stated.  A  claim  for 
anchorage  of  1$.  had  been  paid  regularly  since  1775  for  anchoring 
within  that  portion  of  the  manor  in  which  the  defendant's  vessel  had 
ctist  anchor ;  and  that  was  claimed  to  be  taken  as  a  customary  pay- 
ment for  the  use  of  the  soil. 

In  1791  the  manor  of  Whitstable  and  the  fishery  of  Whitstable, 
being  a  royalty  of  fishery  or  oyster-dredging  within  the  said  manor, 
were  conveyed  to  Edward  Foad  and  James  Smith,  in  equal  moieties^ 
as  tenants  in  common,  in  fee. 

By  de^s  of  the  24th  and  25th  of  October,  1792  (between  whom 
does  not  appear),  the  manor  was  declared  to  be  the  property  of  Foad, 
Nutt,  and  Salisbury ;  and  the  rights  of  the  lord  of  the  manor  in  the 
fishery,  and  the  ground  and  soil  thereof  from  the  land  boundaries  of 
the  fishery,  and  the  customary  payments  usually  made  to  the  lords 
of  the  manor  for  or  on  account  of  the  anchorage  of  any  ship  or  the 
landing  of  any  goods,  and  also  wrecks  of  the  sea,  were  declared  to  be 
the  property  of  Thomas  Foord,  his  heirs  and  assigns :  and  the  release 
contains  a  clause  that  the  south-east  and  south-west  sides  of  the  sea- 
beach  at  Whitstable,  as  the  same  is  or  shall  be  thrown  up  by  the  sea, 
'shall  be  taken  to  be  the  boundary  between  the  lands  of  Foad,  Nutt, 
and  Salisbury,  and  their  heirs,  and  those  of  Foord  and  his  heirs; 
and  from  thence  into  the  sea  as  far  as  his  fishery  extends,  whether 
the  same  be  more  or  less  than  the  quantity  of  land  then  belonging  to 
the  fishery. 

On  the  80th  of  April,  1798,  an  act  of  parliament  passed  for  incorpo- 
rating the  Company  of  Free  Fishers  and  Dredgers:  and  on  the  4th 
and  5th  of  June,  1798,  Foord  conveyed  the  Boyalty  of  fishery  and 
fishing  oysters,  and  the  dues  of  anchorage  and  landing,  to  the  Com- 
panv  of  Free  Fishers  and  Dredgers. 

The  separation  of  what  has  ^en  termed  the  terrestrial  part  of  the 
manor  from  the  fishery  has  been  very  properly  held  to  be  immaterial 
by  the  judges  of  both  courts. 

Evidence  was  then  given  of  a  charter  of  Edward  lY.,  exempting 
the  inhabitants  of  the  Cinque  Ports  from  terrage  and  other  like 
charges ;  and  that  the  defendant  was  an  inhabitant.  But  it  is  wholly 
tmnecessary  to  trouble  ourselves  with  the  question  whether  anchorage 
was  included  in  the  word  terrage  or  not ;  for,  the  lord  of  the  manor 
of  Whitstable's  title  dated  from  a  period  long  before  the  reign  of 
Edward  lY.,  and  the  charter  of  Edward  IV.  could  confer  no  exemp- 
tions. 

«  There  is  no  difficulty  also  in  saying  that  the  jury  would  be  perfectly 
right  in  presuming  that  the  payments  which  had  been  made  ever  since 
1775  were  made  from  beyond  time  of  legal  memory  to  the  lord  of  the 
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manor  of  Wbitstable ;  though  that  qaestion  does  not  appear  to  hare 
been  regnlarlj  pot  to  them. 

Again,  it  might  be  properly  presumed  that  the  oyster-fishery  was 
granted  to  the  lord  of  the  manor. 

Again,  it  is  hardly  necessary  to  discuss  the  (question  whether  the 
yessel,  on  the  occasion  that  she  oast  anchor,  was  in  peril  or  not,  or  the 
casting  of  anchor  was  in  a  sense  voluntary.  If  the  company  have  a 
right  to  anchorage  in  any  case,  I  should  think  the  right  would  exist 
in  all  cases. 

But  the  principal  difficulty  I  feel,  is,  that  the  right  to  the  soil  of 
the  fundus  maris  within  three  miles  below  low-water  mark,  and  to 
the  fishery  in  it,  though  granted  before  Ma^na  Charta,  is  undoubtedly 
subject  to  the  rights  of  all  subjects  to  pass  m  their  vessels  in  the  ordi- 
nary and  osual  course  of  navigation,  and  to  take  the  ground  there,  or 
to  anchor  there  at  their  pleasure,  free  from  toll,  unless  the  toll  is 
imposed  in  respect  of  some  other  advantage  conferred  upon  them,  or 
at  least  on  the  public. 

Subjects  may  have  that  advantage  where  they  anchor  'n  a  port,  in 
respect  of  the  owner  of  the  port  being  obliged  to  maintain  it  and  keep 
it  sufficiently  repaired  and  ready  for  the  reception  of  ships ;  and  it 
may  be  that  the  company  of  dredgers  may  have  had  the  anchorage 
assigned  to  them,  beyond  the  time  ol  memory,  by  the  owners  of  the 
port,  who  may  have  had  the  right  of  anchorage  immemorially  bv 
•virtue  of  the  nghts  of  the  pprt.  Btii  the  case  supplies  no  materials 
to  enable  us  to  come  to  that  conclusion.  We  are  told  nothing  about 
the  port,  its  position,  or  the  obligation  of  the  owners. 

It  would  be  our  duty,  if  the  case  admitted  of  it,  to  find  a  legal  origin 
for  a  right  so  long  enjoyed.  It  might  also  be  due  by  right  as  a  com- 
pensation for  the  injury,  by  anchoring  within  the  limits  of  the  oyster- 
fishery,  to  the  brood  of  oysters.  The  grant  of  an  oyster-fishery  beyond 
the  time  of  legal  memory,  which  would  require  some  expense  and 
trouble  to  establish  and  keep  up,  would,  I  am  strongly  inclined  to 
think,  justify  the  imposition  of  such  toll  within  the  limits  where 
oysters  are  placed  to  breed.  Mr.  Justice  Goltman,  a  very  able  judge, 
in  the  case  of  The  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  856  (E.  G* 
L.  R.  vol.  68),  thought  that  the  party  might  be  liable  by  ancient 
custom  to  pay  to  the  lord  of  the  manor  a  reasonable  payment,  as  the 
owner  of  the  soil  where  there  were  oyster*beds,  for  grounding  on  the 
soil. 

But,  whether  the  place  where  the  anchor  was  cast  in  this  case  was 
within  the  true  boundaries  of  the  immemorial  oyster-beds,  does  not 
appear  to  be  distinctly  stated  in  the  case ;  or  whether  the  particular 
place  where  the  anchor  was  laid  was  near  an  oyster-bed,  or  anchorage 
there  did  then  or  could  at  any  time  prejudice  the  actual  fishery  or  its 
extension,  does  not  appear.    It  might  be  perfectly  innocuous. 

For  these  reasons,  I  think  that  the  plaintifb  are  not  entitled  to 
succeed.  If  my  noble  and  learned  friends  agreed  to  it,  I  should 
prefer  that  there  should  be  a  new  trial ;  but  I  do  not  wish  to  persist 
in  that  against  their  opinion. 

Lord  CHELMsroBD. — My  Lords, — The  principal  question  intended 
to  be  raised  between  the  parties  in  this  appeal  is,  whether  the  respond* 
ents,  "  The  Company  of  Free  Fishers  and  Dredgers  of  Whitstable," 
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who  are  the  owners  of  a  fishery  for  the  growth  and  improTem«it  of 
oysters  within  the  limits  of  the  manor  of  Whitstable,  are  entitled  to 
demand  from  the  appellant  a  payment  for  anchoring  his  yessel  withia 
the  manor ;  their  title  to  demand  such  payment  being  derived  from 
the  lord  of  the  manor,  .whose  predecessors  have  from  time  immemorial 
received  a  customary  payment ''  for  and  on  aoooant  of  the  anchorage 
of  any  ship  or  vessel  within  the  said  manor." 

The  special  case  upon  which  the  judgment  of  the  Court  of  Exche- 
quer Chamber  was  given  is  very  loosely  and  imperfectly  drawn,  and 
omits  many  facts  which  are  necessary  to  raise  with  proper  precision 
the  point  to  be  decided.  For  instance,  it  is  not  stated  whether  the 
claim  for  anchorage  applies  to  all  vessels,  whether  anchoring  within 
the  manor  without  any  actual  necessity,  or  driven  to  do  so  by  stress 
of  weather  or  by  the  exigencies  of  navigation.  Again,  it  is  said  that 
the  appellant's  vessel  was  anchored  upon  a  part  of  the  land  ^^  claimed 
by  the  company,"  and  that  their  claim  was  for  anchoring  upon  the 
soil  alleged  to  be  theirs,  not  stating  that  it  actually  was  theirs.  And, 
instead  of  claiming  the  anchorage-due  as  a  payment  made  from  time 
immemorial,  it  is  only  alleged  that  "  the  piainti£Gsi  gave  evidence  to 
prove,  and  the  jury  found,  that,  from  1776  continually  down  to  the 
present  time,  they,  and  those  under  whom,  they  derived  title,  had 
from  time  to  time  claimed  as  of  right  to  take  and  had  taken  the  sum 
of  1^.  from  vessels  casting  anchor  within  !/b2f^  portion  of  the  manor  on 
which  the  defendant's  vessel  had, cast  MichiSK  ^nd  that  they  claimed  to 
take  it  as  a  customary  payment  for  such  UKrof  the  soil." 

The  learned  counsel  on  both  sides  expressed  their  desire  to  have 
the  important  Question,  whether,  under  the  circumstances  of  the  caae, 
the  anchorage-aue  could  have  a  lawful  origin,  decided  by  the  House; 
and  for  this  purpose  it  was  admitted  on  the  part  of  the  appellant  that 
the  payment  for  anchorage  had  been  reeeived  by  the  lords  of  Uie 
manor  of  Whitstable,  without  interruption,  from  time  immemorial, 
and  that  his  vessel  cast  anchor  upon  the  soil  of  the  company  within 
the  limits  of  their  oyster- fishery,  and  that  there  was  no  particular 
necessity  for  her  coming  to  an  anchor  there.  It  may  be  observed, 
that,  if  the  payment  can  legally  be  claimed  in  respect  of  the  soil, 
there  is  the  more  reason  why  it  should  be  paid  by  those  who  are 
driven  by  necessity  or  led  by  their  own  convenience  to  anchor  upoA 
it,  because  they  are  the  persons  who  really  derive  benefit  from  iu 

In  considering  the  question,  it  is  necessary  to  bear  in  mind  that  ^ 
applies  exclusively  to  the  claim  of  a  toll  or  due  for  anchoring  on  the 
high  seas,  and  not  in  any  port  or  haven.  I  mention  this  in  the  ool- 
act,  because  Mr.  Lush  towards  the  close  of  his  argument  contended 
that  the  toll  might  be  regarded  as  being  claimed  in  respect  of  a  por% 
Whitstable  being  a  limb  of  Faversham,  one  of  the  Cinque  Porta, 
The  claim  had  never  been  put  upon  this  ground  in  all  the  former  di^ 
cussions  in  the  courts  below ;  and  it  is  clearly  insufficient  to  sustain 
it  Mr.  Lush  admitted  that  the  respondents  were  not  the  owners  of 
the  port,  but  suggested  the  possibility  of  the  lords  of  the  manor  hav> 
ing  obtained  the  port  bv  devolution  from  the  original  owner.  There 
is  no  ground  whatever  ror  this  presumption ;  and,  even  if  there  were^ 
the  anchorage-due  is  claimed,  not  in  respect  of  the  ownership  of  a 
port,  but  as  a  payment  "  of  right  made  to  the  lord  of  the  manor.'* 
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The  olaim,  too,  is  made  solely  ia  his  character  of  lord,  and  not  as  the 
owner  of  a  fishery ;  so  that  no  question  of  competition  between  the 
right  of  passage  of  the  public  in  the  highway  of  the  sea,  and  the 
right  of  an  individual  to  have  a  several  nshery  there,  can  possibly 
arise. 

The  question  is  thus  simply  raised,  whether,  at  any  period  of  the 
history  of  this  country,  the  Crown  could  have  imposed  upon  the  sub* 
jects  a  toll  for  anchoring  their  vessels  upon  the  high  seas  within  the 
limits  to  which  its  right  to  the  soil  of  the  sea-shore  extends,  without 
any  other  consideration  moving  from  the  Grown  but  the  permission  to 
use  the  soil  for  this  purpose. 

The  case  of  the  respondents  is  very  shortly  and  distinctly  stated  by 
Lord  Chief  Justice  Erie  in  his  judgment  in  this  case.  He  says :  '*  Tli^ 
soil  of  the  sea-shore  to  the  extent  of  three  miles  from  the  beach  is 
vested  in  the  Crown ;  and  I  am  not  aware  of  any  rule  of  law  which 
prevents  the  Crown  from  granting  to  a  subject  that  which  is  vested 
in  itself.  If  the  Crown  did  grant  the  soil  of  the  shore  in  question,  it 
may  well  be  that  the  right  of  taking  an  anohorage-toU  of  Is,  was 
granted  with  it." 

With  great  respect  for  the  learned  Chief  Justice,  I  do  not  think  it 
ean  be  assumed  as  an  unquestionable  proposition  of  law,  that,  as  be- 
tween  the  Crown  and  its  subjects,  the  sea-shore  to  the  extent  mentioned 
is  the  property  of  the  Crown  in  such  an  absolute  sense  as  that  a  toU 
may  be  imposed  upon  a  subject  for  the  use  of  it  in  the  regular  course 
of  navigation.  In  stating  the  right  of  the  Crown  in  the  sea-shore,  the 
text-writers  invariably  confine  it  to  the  soil  between  high  and  low- 
water  mark.  The  three  miles  limit  depends  upon  a  rule  of  interna- 
tional law,  by  which  every  independent  state  is  considered  to  have 
territorial  property  and  jurisdiction  in  the  seas  which  wash  their 
coasts  within  the  assumed  distance  of  a  cannon-shot  from  the  shore. 
Whatever  power  this  may  impart  with  respect  to  foreigners,  it  may 
well  be  questioned  whether  the  Crown's  ownership  in  the  soil  of  the 
sea  to  this  large  extent  is  of  such  a  character  as  of  itself  to  bethe 
foundation  of  a  right  to  compel  the  subjects  oi  this  country  to  pay  a 
toll  for  the  use  of  it  in  the  ordinary  course  of  navigation. 

In  the  case  of  The  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  874  (B. 
C.  L.  B.  vol.  63),  Lord  Denraan,  in  delivering  the  judgment  of  the 
court,  said :  '*  The  right  of  soil  in  arms  of  the  sea  and  public  naviga- 
ble rivers  which  the  Crown  has,  independently  of  any  ownership  ia 
the  adjoining  lands,  must  in  all  cases  be  considered  as  subject  to  the 
public  right  of  passagi\  however  acquired;  and  any  grantee  of  the 
Grown  must  of  course  take  subject  to  such  right."  Now,  if  the  public 
possess  this  paramount  right  of  passage,  it  seems  to  be  rather  incon- 
sistent with  such  right  that  they  should  be  compelled  to  make  any 
payment,  however  small,  for  the  liberty  to  exercise  it.  And  the 
respondents  must  be  driven  to  contend,  either  that  the  right  in  its 
origin  was  not  an  absolute  one,  but  that  the  Crown  might  permit  it 
only  under  certain  conditions,  or  that  the  right  to  navigate  does  not 
include  in  it  the  power  to  anchor  at  pleasure. 

We  were  properly  told  in  argument,  that,  in  considering  the  ques- 
tion, we  ougnt  not  to  confine  our  view  to  the  present  time,  but  should 
look  to  the  early  period  of  our  history,  when  the  powers  of  the  Crown 
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were  much  more  ample  and  unfettered  than  thej  have  since  been« 
But  I  have  searched  in  vain  amongst  the  earlier  authorities  to  find 
any  clear  and  distinct  proof  of  the  Crown  ever  having  claimed  such 
a  toll  as  that  in  question,  without  giving  some  benefit  to  the  subject 
as  a  consideration  for  it.  Indeed,  it  was  admitted  in  the  argument  for 
the  respondents,  that  some  consideration  for  the  right  to  take  anchor- 
age-dues was  necessary  to  be  shown ;  but  it  was  said  that  the  mere 
use  of  the  soil  of  the  Crown  by  casting  an  anchor  upon  it  was  a  suffi- 
cient consideration.  None  of  the  authorities  referred  to,  however, 
support  so  wide  a  proposition.  As  far  as  I  can  discover,  a  payment 
for  anchorage  has  always  been  claimed  in  respect  of  a  port  or  har- 
bour, the  creation  or  erection  of  which  is  for  the  common  benefit  of 
navigation,  and  constitutes  in  itself  a  sufficient  consideration. 

Lord  Hale,  in  enumerating  the  duties  which  arise  from  the  jas 
dominii  or  franchise  of  a  port,  mentions,  ''  Anchorage,  as  a  prestation 
or  toll  for  every  anchor  cast  there :"  De  Portibus  Maris,  c.  6,  p.  74. 
It  was  said  by  the  counsel  for  the  respondents,  that  it  appears  from 
the  same  high  authority  that  toll  might  be  taken  for  anchorage  in  a 
haven.  This  is  true,  but  apparently  only  where  the  haven  is  within 
the  limits  of  the  franchise  of  a  port  Hale  describes  a  ''haven"  to  be 
*'a  place  of  a  large  receipt  and  safe  riding  of  .ships,  so  situate  and 
secured  by  the  land  circumjacent  that  the  vessels  thereby  ride  and 
anchor  safely,  and  are  protected  by  the  adjacent  land  from  dangerous 
and  violent  winds:"  c.  2,  p.  46.  But  he  afterwards  uses  the  word  to 
denote  a  portion  of  the  port  itself,  as  in  page  54,  where  he  says, — 
*^In  the  consideration  of  a  port,  there  are  these  two  things  involved, 
viz.,  first,  the  consideration  of  the  interest  of  the  soil  both  of  the  shore 
or  town,  which  is  the  caput  portus,  and  of  the  soil  of  the  haven  itself 
wherein  the  ships  do  ride  and  appl^.*'  And  that  the  ownership  of 
the  soil  of  a  haven,  unless  it  is  within  a  port,  will  not  entitle  the 
owner  to  take  anchorage-dues  for  the  use  of  it,  is  laid  down  in  page 
78,  in  these  terms : — 

"  The  ownership  or  propriety,  is  where  the  King,  or  common  per- 
son, by  charter  or  prescription,  is  the  owner  of  the  soil  of  a  creek  or 
haven  where  ships  may  safely  arrive  and  come  to  the  shore.  This 
interest  of  propriety  may,  as  hath  been  shown,  belong  to  a  subject 
But  he  hath  not  thereby  the  franchise  of  a  port,  neither  can  he  so  use 
or  employ  it  unless  he  bath  had  that  liberty  time  out  of  mind,  or  by 
the  King's  charter."  And,  after  stating  that  the  owner  may  bring  in 
his  own  goods  not  customable,  &c.,  he  adds,  *'  but  he  may  not  use  it 
as  a  public  port,  nor  take  toll  or  anchorage  there."  Mr.  Justice 
Williams  quotes  this  passage,  in  delivering  his  judgment  in  the  Com- 
mon Pleas,  and  says  that,  **  it  clearly  assumes,  that,  if  the  owner  had 
a  Royal  grant,  he  might  take  anchorage."  I  do  not,  however,  under- 
stand this  to  be  Lord  Hale's  meaning.  It  appears  to  me  that  the 
correct  interpretation  of  his  language  is,  that,  without  the  King's 
grant  or  charter,  a  subject  cannot  have  the  franchise  of  a  port  and, 
without  having  a  port  he  cannot  take  toll  or  anchorage,  which  are 
dues  arising  from  and  incident  to  it. 

The  counsel  for  the  respondents,  in  their  argument  in  support  of 
itheir  claim,  insisted  strongly  upon  the  analogy  presented  by  the  right 
of  fishing  in  the  sea,  which  primfi  &cie  all  subjects  of  the  realm 
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posq^ss,  and  of  which  they  might  formerly  have  been  deprived  by  a 
grant  from  the  Crown  to  an  individoal  of  an  exclusive  right  of  fishing. 
But,  in  the  first  place,  it  does  not  appear  that  such  a  right  of  several 
fishery  was  ever  granted  in  what  may  be  called  the  open  sea.  Lord 
Hale  states  that  "  the  King  may  grant  fishing  within  a  creek  of  the 
sea,  or  in  some  known  precinct,  that  hath  known  bounds,  though 
within  the  main  sea''  (page  17);  and,  again,  that  "a  subject  may  by 
prescription  have  the  interest  of  fishing  in  an  arm  of  the  sea,  in  a 
creek  or  part  of  the  sea,  or  in  a  certain  precinct  or  extent  lying  within 
the  sea"  (page  18).  But,  even  if  such  a  grant  could  have  been  law- 
fully made  so  as  to  extend  beyond  these  defined  limits,  yet  the  right 
of  several  fishery  appears  to  have  been  always  subservient  to  the 
right  of  navigation;  and  the  King  could  not  enable  the  owner  of  a 
fishery  to  do  any  thing  which,  though  within  the  competency  of  an 
exclusive  owner,  was  an  obstruction  to  the  passage  of  ships  upon  the 
seas. 

In  The  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  855  (E.  C.  L.  R. 
vol.  53),  Mr.  Justice  Goltman  suggested,  that,  although  parties  who 
wish  to  go  up  a  navigable  river  are  not  obliged  to  wait  for  a  particular 
time  of  the  tide,  yet  it  might  be  law,  that,  if  they  take  the  ground, 
they  may  be  liable  to  make  a  reasonable  payment  to  the  owner  of  the 
soil.  This  opinion  is  not  stated  with  any  positiveness ;  but  yet  it  may. 
be  correct  as  applicable  to  a  navigable  river,  because  the  owner  of  the 
soil  may  have  given  consideration  for  the  payment,  by  rendering  the 
river  navigable. 

The  necessity  of  discovering  a  quid  pro  quo  for  the  claim  in  this 
case  has  driven  the  respondents  to  contend  that  the  establishment 
of  the  oyster-fishery  belonging  to  the  respondents,  being  for  the 
public  benefit,  might  be  considered  to  be  a  sufficient  consideration  for 
the  imposition  of  the  toll  upon  anchorage.  It  is  difficult  to  under- 
stand how  a  benefit  wholly  unconnected  with  navigation,  and  not 
extending  to  the  public  generally,  can  be  made  the  legal  foundation 
for  a  local  payment  from  vessels  anchoring  within  a  particular  district. 
There  is  no  reason  why,  if  good  to  this  extent,  it  should  not  be  suffi- 
cient  for  a  similar  charge  for  all  vessels  casting  anchor  upon  the  soil 
of  the  Crown  in  any  other  part  of  the  seas  round  this  island. 

I  liave,  therefore,  arrivea  at  the  conclusion  that  the  undoubted  right 
of  the  public  freely  to  navigate  the  highway  of  the  sea  cannot  be 
restricted  bv  the  imposition  of  any  payment  whatever,  unless  some 
good  consideration  can  be  shown  for  it;  and  the  respondents  have 
railed  to  establish  any  other  ground  of  title  in  the  lords  of  the  manor 
to  the  anchorage-due  than  the  mere  use  of  their  soil.  This  I  consider 
to  be  wholly  insufficient  to  justify  the  demand  in  question,  unless  it 
can  be  held  that  the  right  oi'  navigation  does  not  include  the  right  of 
anchoring,  which  can  hardly  be  seriously  contended, 

I  admit  that  every  intendment  ought  to  be  made  in  favour  of  a 
payment  which  has  been  uninterruptedly  received  time  out  of  mind, 
supposing  it  presumably  capable  of  a  lawful  origin ;  but,  not  being- 
able  to  discover  any  ground  upon  which  this  claim  of  an  anchorage* 
due  could  have  had  a  legal  commencement,  the  case  of  The  Mayor, 
&c.,  of  Nottingham  v.  Lambert.  Willes  111,  is  an  authority  for  showing 
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that  no  length  oF  prescription  can  give  it  Talidity.    I  tUnk  tbe  facta 
aafficiently  admitted  to  render  a  new  trial  unnecessary. 

I  am  tnerefore  of  opinion  that  the  judgments  of  the  Exchequer 
Chamber  and  of  tbe  Court  of  Common  Pleas  ought  to  be  reversed,  and 
judgment  to  be  Altered  for  the  defendant. 

Judgment  reversed. 


BALSTON  V.  SMITH.    Feb.  24 

,  1.  Th«  oljeet  of  tfie  5  A  0  W.  i,  e.  83,  satboriilBg  difdtliMrs,  wm  to  OBtUe  tibo 
whora  hii  ipeeifloatlon  oonUini  a  taflefo&t  and  good  doteriptioD  of  a  OMftd  ioToiitleB,  b«C  ttet 
doteription  ii  imperilled  or  baiarded  bj  lometbing  being  annexed  to  it  wbicb  ii  eapable  of  be- 
ing terered,  leaving  the  original  deecription,  in  its  integrity,  good  end  inlfteienty  witboat  tha 
ieeeetiCj  of  addition,  to  lop  off  the  rloioof  matter,  and  leare  the  original  inrention  ae  deaerib* 
ad  in  tbe  ipeelfleatfton  aatainted  hj  that  rieiove  axeeei.  Bat  it  ia  not  eoBpetent  to  bim  to 
eonrert  a  tpeeifleation  bad,  in  tbe  Mnie  of  its  oontaining  no  deeeription  of  any  naelul  inveattaa 
at  all,  into  a  good  ipeeifieatlon,  by  adding  worda  which  wonld  eonrert  that  whieb  la  a  bania 
rind  unproiitable  generality  into  a  apeeifle  and  definite  and  practical  deacription. 

S.  The  ezpreaaion  "new  maanfketnre"  in  the  11  Jae.  1,  e.  8,  not  only  oomprebenda  *'fro- 
duotiona,*'  bat  it  alao  eomprebeada  the  meana  of  prodnoiag  them,— a  new  maebina,  far  im* 
itanoe,  or  a  new  eombinatioB  of  maohineiyy  or  a  new  proeaaa,  or  an  improTaBaaat  of  aa  aid 
proceaa. 

S.  Tbe  uae  of  a  roller  and  a  bowl  for  calendering  and  emboaaing  fabrica,  and  the  meana  of 
legnlating  tbe  relatiTO  apeed  of  their  motion,  waa  well  known.  In  tbe  proceaa  of  ealeaderiagy 
the  roller  waa  amooth,  and  the  apeed  of  tbe  roller  and  tbe  bowl  waa  nacqvai :  in  tbe  proceaa  af 
emboaaing,  the  roller  waa  engraTed  or  patterned,  and  the  apeed  of  the  roller  and  of  tbe  bowl  wa« 
•qoal.  The  plaintiff  took  oot  a  patent  for  a  combination  of  tbe  engrared  or  patterned  roller 
with  tbe  differential  apeed  of  the  roller  and  tbe  bowl,  in  order  to  effect  the  two  proeeaaea  by  oaa 
operation.  The  patent  profeaaed  to  be  for  *<  improrementa  in  emboaaing  and  flniahing  worea 
Ibbriea,  and  in  the  machinery  or  apparatna  employed  therein ;"  and  the  noTolty  proleaaed  la 
oonaiat  in  the  nae  of  rollera  baring  **  any  lUngm  groored.  Anted,  eagrared,  milled,  or  otberviea 
indented  upon  them."  Finding  that  the  effect  of  the  differential  apeed,  where  the  roller  waa 
engrared  or  indented  longitudinally,  waa,  to  deatrpy  the  fabric,  the  plaintiff  entered  a  diaelaiaeers 
by  which,  beaidea  abandoning  the  latter  branch  of  the  title  of  the  original  patent,  he  diadaimed 
'*  tbe  nae  of  any  other  deacription  of  deeigna  open  the  aurfbce  of  the  roller  except  eircmlar  jraaeta^ 
flatea,  or  indcntationa  made  around  ita  aurfaoe:" — 

Held,  by  the  Houae  of  Lorda, — affirming  the  judgment  of  the  court  bdow, — that  the  pi 
deaeribed  in  the  original  apeciflcation  waa  not  the  proper  aubjeet  of  a  patent;  and  that  the 
elaimer  waa  bad,  aa  attempting  to  torn  that  which  waa  an  impracticable  generality  into  a 
alffe  inrention  not  deaeribed  in  tbe  original  apeciflcation. 

i.  Spiral  groorea  on  the  roller,  which  in  their  effect  eould  not  be  praetlQably  diatingaidlad 
firom  circular  groorea,  wonld  be  an  infringement  of  the  patent 

This  was  an  action  for  the  infringement  of  a  patent  granted  to  the 
plaintiflF  on  the  28d  of  November,  1868,  for  **  Improvementa  in 
embossing  and  finishing  woven  fabrics,  and  in  the  machinery  or 
Apparatus  employed  therein." 

The  defendant  pleaded, — ^first,  not  guilty, — secondly,  that  the  plain* 
tiff  was  not  the  true  and  first  inventor  of  the  invention  mentioned  in 
the  declaration,  and  not  disclaimed, — thirdly,  that  the  supposed  in- 
vention  mentioned,  and  not  disclaimed,  was  not  a  new  invention,-^ 
fburthly,  that  the  plaintiff  did  not  within  the  time,  &c.,  file  a  proper 
description  of  the  invention, — fifthly,  that  the  disclaimer  extendi 
the  exclusive  right,  &c., — sixthly,  that  the  privilege  in  the  declaration 
mentioned,  and  not  disclaimed,  was  not  for  the  sole  working  and 
making  of  any  manner  of  manufacture.    Issue  thereon. 

The  cause  was  tried  before  Erie,  0.  J.,  at  the  sittings  at  WestmiA- 
ater  after  Trinity  Term,  1860. 
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The  specification  oonUdned  the  following  description  of  the  plaintiff  ^s 
alleged  invention  :— 

''I  employ  a  roller  of  metal,  wood,  or  other  snitable  material,  and 
|Toove,  nute,  engrave,  mill,  or  otherwise  indent  upon  it  any  desired 
design,  and  cause  it  to  revolve  with  a  bowl  or  bowls  of  paper  or  other 
aabstance,  and,  by  means  of  gearing  well  known  to  mecnanics,  I  give 
the  circumference  of  the  pattern-roller  a  quicker  motion  than  the  cif- 
oumference'of  one  of  the  bowls,  so  as  to  obtain  a  frictional  action  upon 
the  surface  of  the  fabric,  as  well  as  pressure,  so  that,  if  the  fabric  is 
BAOved  transversely  when  fed  to  the  machine,  an  infinite  number  of 
watering  patterns  may  be  given  to  the  fabric  at  one  operation  or  pass- 
age ;  but,  if  two  operations  be  given,  moire  antique  or  other  varieties  may 
be  obtained,  which  can  be  still  further  varied,  as  desired,  according  to 
the  number  of  times  the  &bric  is  allowed  to  pass  through  the  machine. 

''In  addition  to  the  variety  of  the  pattern,  a  bright  finish  or  lustre 
is  given  to  the  fabric  by  means  of  the  friction  or  rubbing  action  of 
the  two  surfaces  of  the  roller  and  the  bowl. 

*'  I  also  obtain  the  same  result  by  reversing  the  arrangement,  and 
causing  the  circumference  of  the  bowl  to  move  quicker  than  the  cir* 
onmferente  of  the  roller,  so.  as  to  obtain  a  similar  frictional  or  rub- 
biug  action,  the  gearing  being  simply  required  to  be  adapted  for  the 
purpose. 

"  It  is  well  known,  that,  for  calendering  purposes,  plain  or  polished 
rollers  have  necessarily  been  driven  at  a  greater  speed  than  the  bowl 
or  bowls ;  but  hitherto  it  has  not  been  considered  practicable  to  give 
pattern-rollers  the  same  relative  movement. 

"I  claim  as  my  invention,  and  which  to  the  best  of  my  knowledge 
and  belief  has  not  hitherto  been  used  within  the  realm,  the  employ- 
ment of  grooved,  fiuted,  engraved,  milled,  or  otherwise  indented  rollers 
of  metal,  wood,  or  other  suitable  material,  driven  at  a  greater  speed 
than  the  bowl  or  bowls  connected  with  them,  so  as  to  exert  a  rubbing 
or  friction  upon  the  material  submitted  to  their  action,  and  thereby 

f produce  an  infinite  variety  of  fmttern,  as  well  as  a  bright  finish  or 
ustre,  and  also  reversing  the  operation  by  giving  the  bowls  a  quicker 
motion  than  the  pattern-roller." 

On  the  28th  of  January,  1860,  the  plaintiff  filed  a  disclaimer,  in 
which  be  said, — "  I  disclaim  the  latter  portion  of  the  words  of  the 
title,  'and  in  the  machinery  or  apparatus  employed  therein,'  so  that 
the  title  shall  henceforth  be  in  these  words, — '  Improvements  in  em- 
bossing and  finishing  woven  fabrics.'  And  I  disclaim  the  use  of  any 
pattern-rollers  in  performing  my  invention,  except  those  which  are 
made  of  metal  or  other  suitable  material,  and  have  circular  grooves, 
flutes,  or  indentations  made  around  their  surfaces.  I  disclaim  the  use 
of  any  other  description  of  design  upon  the  surface  of  such  rollers, 
except  such  circular  grooves,  flutes,  or  indentations  as  aforesaid.  And 
I  al^  disclaim  the  production  of  watering  patterns  upon  a  fabric  at 
one  operation  or  passage  of  it  between  a  pattern-roller  and  a  bowl, 
ajgainst  which  it  works,  except  when  the  grooves,  flutes,  or  indenta- 
tions around  the  surface  of  such  roller  are  as  numerous  as  the  warp- 
threads  in  the  fabric  to  be  operated  upon,  or  nearly  so.  And  I  dis- 
claim all  parts  of  the  description  of  my  said  invention  contained  in 
my  said  specification  which  are  not  contained  in  the  said  description 
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as  hereby  altered,  and  I  hereby  alter  such  description,  and  that  the 
same  shall  henceforth  describe  the  undisclaimed  parts  of  the  said  in- 
vention, in  these  words,  &c. 

''  I  employ  a  roller  of  hard  metal  or  other  suitable  material,  and 
make  grooves,  Antes,  or  indentations  around  it,  and  cause  it  to  revolve 
with  a  bowl  or  bowls  of  paper  or  other  suitable  substance,  and  by 
means  of  gearing  well  known  to  mechanics  I  give  the  circumference 
of  the  pattern-roller  a  quicker  motion  than  the  circumference  of  one 
of  the  bowls,  so  as  to  obtain  a  frictional  action  upon  the  surface  of 
the  fabric,  as  well  as  pressure.  If  the  grooves,  flutes,  or  indentations 
around  the  roller  are  as  numerous  as  the  warp-threads  in  the  fabric  to 
be  operated  upon,  or  nearly  so,  or  if  the  fabric  has  already  passed 
through  between  the  roller  and  the  bowl,  and  the  fabric  has  slight 
transverse  motions  given  to  it  when  fed  into  the  machine,  an  indefi- 
nite number  of  watering  patterns  may  be  given  to  the  fabric  at  one 
operation  or  passage.  If  further  operations  be  given  varying  the 
extent  of  the  transverse  motions,  moire  antique  or  other  varieties  may 
be  obtained,  which  can  be  further  varied,  as  desired,  according  to  the 
number  of  times  the  fabric  is  allowed  to  pass  through  the  machine. 
In  addition  to  the  variety  of  patterns,  a  bright  finish  or  lustre  is  given 
to  the  fabric  by  means  of  the  friction  or  rubbing  action  of  the  sur&oe 
of  the  roller.  I  may  also  obtain  the  same  result  by  reversing  the 
arrangement,  and  causing  the  circumference  of  the  bowl  to  move 
quicker  than  the  circumference  of  the  roller,  so  as  to  obtain  a  similar 
mctional  or  rubbing  action  by  rubbing  the  surface  of  the  fabric 
against  the  roller,  the  gearing  being  simply  required  to  be  adapted  for 
the  purpose.  It  is  well  known,  that,  for  calendering  purposes,  plain 
or  polished  rollers  have  necessarily  been  driven  at  a  greater  speed 
than  the  bowl  or  bowls ;  but  hitherto  it  has  not  been  considered  prac- 
ticable to  give  pattern-rollers  the  same  relative  movement,  so  as  to 
obtain  any  beneficial  result. 

"  Having  thus  fully  described  my  invention  and  the  mode  of  carry- 
ing the  same  into  efiect,  I  claim  as  my  invention  the  employment  of 
grooved,  fluted,  or  indented  rollers  of  hard  metal  or  other  suitable 
material,  driven  at  a  greater  speed  than  the  bowl  or  bowls  connected 
with  them,  so  as  to  exert  a  rubbing  or  friction  upon  the  fabric  sub- 
mitted to  their  action,  and  thereby  produce  an  indefinite  variety  of 
pattern,  as  well  as  a  bright  finish  or  lustre,  and  also  reversing  the 
operation,  by  giving  the  bowl  a  quicker  motion  than  the  pattern- 
roller." 

The  evidence  in  chief  of  the  plaintiff  was  in  substance  as  follows : 
— ''  I  am  an  engraver  and  calico-printer.  Before  my  patent,  there  was 
a  known  process  called  calendering  effected  by  a  pair  of  rollers,  or  a 
roller  and  a  bowl,  the  cloth  passing  between  the  two.  The  roller  and 
bowl  moved  at  different  surface  speeds,  for  glazing  purposes  only ; 
that  is  to  say,  when  there  was  a  gloss  to  be  produced  on  the  surface  of 
the  cloth,  there  was  a  different  surface  speed :  the  surface  of  the  roller 
produced  a  sort  of  frictional  effect  upon  the  surface  of  the  cloth. 
There  were  other  processes  for  finishing  cloth  for  embossing,  such  aa 
produced  watering  appearances.  For  embossing,  a  roller  and  a  bowl 
were  used,  and  the  roller  was  engraved.  The  bowls  were  made  of 
paper,  made  very  hard  by  pressure.    The  roller  turned  the  bowl  with- 
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out  any  gearing.  The  sarfaoe  speed  of  both  was  the  same.  For 
calendering,  to  produoe  a  glossy  surfacey  there  was  gearing:  the  rela-'. 
tiye  motions  of  the  roller  and  the  bowl  could  be  varied  bj  alterations- 
in  the  gearing,  bj  altering  the^  relative  sizes  of  the  wheels  and  the- 
nnmbers  of  their  teeth.  I  had  been  employed  as  an  engraver  in 
engraving  rollers  for  calico-printers  and  embossers :  and  it  nappened 
to  me  once,  that,  after  sending  a  person  an  engraved  roller,  complaint 
was  made  about  the  e£fect  of  it  in  embossing,  that  I  had  set  it  tool 
sharp,  and  that  it  cut  the  cloth.  I  altered  it,  imd  made  the  flutings  or 
projecting  surface  shallower.  After  I  had  made  this  alteration  and 
sent  it  back,  the  purchaser  of  the  roller  came  to  me  again,  and  also 
sent  it  back,  stating  that  it  had  lost  its  lustre :  the  projecting  lines 
were  too  flat  upon  the  surface.  In  embossing  in  this  way,  the  cloths 
are  generally  calendered  before  they  are  embossed.  To  have  a  high 
gloss,  this  must  be  done.  I  altered  the  roller,  and  put  some  cloth  in 
it.  In  going  through  the  regular  calendering  process  I  made  a  slipi 
and  very  nearly  cut  my  hand.  When  I  took  the  bit  out,  it  had  a 
particular  eflfect."  [He  then  described  as  the  result  of  subsequent  exp 
periments,  that  he  found  he  could  produce  watering  patterns,  as  well 
as  the  e£fect  of  embossing,  by  one  and  the  same  operation :  and  he 
proceeded,] — *'  In  performing  my  invention,  if  a  slight  lateral  motion 
IS  given  to  the  cloth  as  it  goes  into  the  machine,  that  produces  the 
watering  effect :  a  larger  extent  of  motion  produces  the  moire  antique  :• 
the  chief  difference  is  the  size  of  the  pattern :  there  is  an  endless 
variety.  In  working  with  the  roller  and  the  bowl  according  to  my 
invention,  I  give  the  roller  a  greater  surface  speed :  that  enables  me 
to  produce  the  glossiness  upon  the  surface  of  the  cloth,  and  at  the 
same  time  to  produce  the  pattern.  Some  time  after  I  had  produced 
my  specification,  I  found  that  there  were  some  descriptions  of  patterns 
upon  rollers  that  could  not  be  used  in  this  way:  and  I  put  in  a  dis* 
claimer.  There  were  some  descriptions  of  wooden  rollers  that  would 
not  do,  and  therefore  I  confined  my  claim  to  metal  only.  In  perform- 
ing my  invention  with  my  roller,  I  have  in  the  pattern-roller  made 
circular  indentations.  Bound  longitudinal  indentations  will  not  do." 
On  cross-examination,  the  plaintiff  said:  ''My  first  model  had  cir- 
cular grooves,  complete  circles  round  the  cylinder  in  endless  lines; 
each  circle  complete  in  itself:  separate  rings,  not  spiral.  For  the  pur- 
poses of  my  patent,  I  did  not  use  anything  but  circular  grooves  or 
ringed  grooves  for  embossing :  for  the  purpose  of  my  patent,  I  had 
not  used  any  but  circular  grooves  up  to  the  time  of  my  specification : 
tbev  were  circular  grooves,  or  separate  rings,  with  differences  in  the 
width  of  the  grooves.  I  made  them  by  milling  or  by  engraving.  There 
is  no  new  machinery  used  in  giving  this  difference  of  surface  velocity, 
to  what  was  known  before.  Circular  grooves  were  used  for  emboss* 
ing :  there  is  nothing  new  in  circular  grooves  themselves.  I  do  nol 
know  that  I  had  observed  that  they  were  used  in  varying  ratios  to  the 
number  of  warps  in  the  material.  The  first  that  I  nsed  was  much 
the  same  sort  of  thing  as  had  been  used  before,  in  proportion  to  the 
number  of  grooves.  The  giving  a  slight  lateral  motion  to  produce  a 
slight  lateral  effect,  was  a  thing  that  had  been  done  and  was  well 
known  before,  in  creeling  cloths:  that  gave  what  is  called  the  watered 
surface.    The  moire  antique  was  never  done  before  upon  cotton,  but 
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Vfom  silka  Som»  dMoriptioiui  of  rollera  mentioned  in  my  specifiea* 
lion  woidd  not  sncoeed  in  the  material.  The  patent  incladed  wood. 
%  diflolaimed  i(»  and  confined  it  to  metal.  I  do  not  know  that  anjbodj* 
informed  me  that  I  sboald  limit  my  invention  to  rollers  with  circnlv 
grooves,  and  that  other  patterns  woald  not  do.  I  discovered  that 
myself.  No  material  besides  metal  will  beneficdaliy  answer  the  pnr* 
pose  of  the  roller,  for  what  I  call  my  invention.  Other  things  besides* 
paper  will  do  for  the  bowls.  Wood  will :  leather  would ;  so  wonld 
glass;  bat  not  every  maierial." 

In  re-examination,  the  plaintaff  said  he  had  never  before  known 
oaleodering  and  embossing  produced  by  a  single  operation ;  that  he 
had  known  transverse,  motions  given  in  passing  two  pieces  together 
through  the  rollers  in  this  way ;  that  he  had  known  it  done  in  this 
way  when  the  metal  roller  went  at  the  same  velocity  as  the  bowl ;  but 
lie  bad  never  known  it  applied  when  the  velocity  was  difiereot. 

At  the  close  of  the  case,  the  counsel  for  the  aefendant  objected,^* 
Arst,  that  the  alleged  invention  was  a  mere  application  of  old  pro- 
oesses^  and  not  the  subject  of  a  patent, — secondly,  that  the  speeification 
did  not  describe  any  invention,  and  that  the  process  described  wns* 
impraotieab]e--thirdly,  that,  at  the  date  of  the  specification,  the 
nlaintifiT  had  not  invented  what  he  now  claimed  as  his  invention, — 
fourthly,  that  the  disclaimer  was  void^  because  it  departed  from  Ae 
specification,  and  also  because  it  stated  that  the  rollers  might  **  be 
made  of  metal  or  other  suitable  material/'  without  giving  any  crite* 
sion  of  suitability,— fifthly,  that  the  claim  as  it  then  stood  was  as 
extensive  as  in  the  origmal  specification,  and  was  too  large,  and 
therefore  bad, — sixthly,  that  the  specification,  as  altered,  did  not  state 
irhether  the  production  of  watering  patterns  was  claimed, — seventhly, 
ihat  the  disclaimer  confined  the  claim  te  the  use  of  rollers  with  ringt^ 
and,  as  the  defendant  bad  used  ^irak  only,  he  had  not  infringed  die 
plaintiff's  patent 

A  verdict  was  found  for  the  plaintifl^  subject  to  leave  reserved  to 
^he  defendant  to  move. 

A  rule  nisi  was  accordingly  obtained,  and  in  Michaelmas  Term, 
1860,  made  absolute  to  enter  a  verdict  for  the  defendant :  see  9  C.  B. 
?T.  S.  117  (E.  C.  L.  B.  voL  99). 

.  Upon  appeal  to  the  Exchequer  Chamber,  the  judgment  of  the 
Court  of  Common  Pleas  was  varied  so  far  as  to  enter  the  verdict  for 
the  plaintiff  on  not  guilty,  but  affirmed  as  to  the  rest :  see  11  C.  B. 
BT.  S.  471  (E.  C.  L.  B.  vol.  108). 

.  The  plaintiff  then  brought  error  to  the  House  of  Lords,  where  the 
Qsse  was  argued  by  Hindmarch,  Q.  C.  (with  whom  was  Bovitt,  Q.  C.\ 
fpr  the  plainti£^  and  by  Grave,  Q;  C.  (with  whom  was  AMon),  for  the 
defendant. 

,  The  course  of  argument  was  substantially  the  same  as  in  the  courts 
below,'*-the  following  authorities  being  referred  to : — 

For  the  plaintiff:  Booth  v.  Kennard,  1  Hurlst  &  N.  627;  Steiner 
n  Heald,  2  Car.  k  K.  1022  (E.  C.  L.  B.  vol.  61),  6  Exch.  607 ;  Seed 
t\  Higgina^  8  House  of  Loras  Cases  650;  Hills  v.  The  London  Qas 
Light  Company,  6  Hurlst  k  N.  812 ;  Bette  v.  Menzies,  10  House  cS 
Ijords  Cases  117. 

For  the  defendant :  Turner  v.  Winter,  1  T.  B.  602,  1  Webster's 
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P.O.  77;  Sterete  #.  Kwting,  2  W<^)0tei^8  R  C.  172,  2  Phill.  888; 
C^ue  9.  Prioe,  4  M.  &  O.  660,  5  Soofet  N.  B.  886,  1  WebBter's  P. 
0. 407 ;  The  PaVent  Botlle  Envelope  CkMiipany  v.  Seymer,  6  0.  B. 
N.  S.  164  (E.  G.  L.  B.  vol.  »4>;  Horton  v.  Mabon,  12  G.  B.  N.  & 
487  (E.  G.  L.  B.  voL  104) ;  Brook  i>.  Aator,  8  Ellis  k  B.  478  (E.  0. 
Lw  B.  vol.  92):  and  Hills  v.  The  London  Oas  Light  Gompany,  5 
Burlst  k  N.  812,  attd  BeMs  v.  Meofiiies^  10  House  of  Lords  Gases  117 
v«re  distingaisbed. 

LoBD  WiSTBCBT,  G. — My  Lords,— The  questions  which  are  raised 
by  this  appeal  are  subjects  of  some  nicetrf ,  and  it  is  therefore  rieht 
that  the  gronnck  of  your  Lordships'  jodgment  should  be  very  dis* 
tinctly  stated.  I  will  call  your  aUtentioft  first  to  the  issues  rused  on 
the  record  in  the  action  below. 

The  first  plea,  dt  not  guilty,  raised  the  qtiestion  of  infringement 
of  the  plaintitf  *s  patent.  The  second  plea  alleged  that  the  {Saintiff 
was  not  the  true  and  first  inventor  of  the  supposed  invention.  The 
third  issue  was,  that  the  invention  in  the  declaration  mentioned,  and 
not  disclaimed  (that  would  be  the  im/^etttaon  as  it  stands  in  the 
amended  specifieation)  was  not  at  the  time  of  the  making  of  the  let*- 
ters-patent  a  new  invention.  Those  issues  have  all  been  found  in 
fSlvour  of  the  plaintiff,  and  the  findings  are  not  sought  to  be  disturbed 
by  the  drfendant.  The  fourth  issue  ankounts,  when  stated  in  a  few 
woniU,  to  an  allegation  that  the  invention  of  the  plaintiff  has  not 
been  sufficiently  and  adequately  described  in  the  amended  specifica** 
tion,  that  is,  in  the  specification  as  it  stands  after  the  application  of 
the  disclaimer  to  the  original  specification.  The  fifth  issue  raises  the 
question  whether  the  disclaimer  was  Warranted  by  the  statute.  That 
undoubtedly  is,  if  not  the  most  material,  certainly  one  of  the  most 
material  questions  before  the  House.  The  sixth  issue  was,  that  the 
invention  or  the  privilege  secured  by  the  letters-patent  was  not  ''any 
xnanner  of  new  manufacture,"  within  the  meaning  of  those  words 
contained  in  the  Statute  of  James  (21  Jac  1,  c.  8),  as  they  have  been 
subsequently  construed  by  decisions. 

Your  Lordships,  therefore,  have  to  try  three  questions, — ^the  suiB- 
oiency  of  the  description  contained  in  the  amended  specification, — 
the  le^lity  of  the  disclaimer, — and  the  fact  whether  the  alleged 
invention  is  a  new  manufacture,  within  the  statute. 
'  Now,  undoubtedly,  the  last  issue  is  one  which,  if  found  in  favour 
of  the  defendant,  would  almost  supersede  the  necessity  of  considering 
the  others :  but,  as  there  are  independent  issues  upon  these  pleas,  it 
will  be  requisite  to  consider  all  the  three. 

Before  I  come  to  these  three  questions,  it  is  necessary,  in  order  to 
render  intelligible  what  I  shall  have  to  submit  to  your  Lordships,^ 
that  I  shpuld  describe  in  as  few  words  as  I  can  the  state  of  knowledge* 
ubon  this  subject  antecedently  to  the  plaintiff's  patent,  and  what  the 
plaintiff's  patent  appears  to  be,  as  it  is  found  in  the  amended  or  cor- 
iwted  specification. 

'  Antecedently  to  the  plaintiff's  patent,  machines  constructed  of  a 
roller  revolving  on  a  bowl  were  perfectly  well  known,  as  applied  to 
the  puri)ose  of  calendering,  that  is,  to  the  purpose  if  giving  a  bril* 
Uant  finish  or  gloss  tf >  the  surfaee  of  any  linen  or  lotton  fabric,  or 
fiabrips  composed  partly  of  silk  and  partly  of-  cotton.    It  was  also  found' 


824  BALSTON  ».  SMITH.    H.  or  L.  1865. 

that  the  brilliant  finish  or  gloss  was  greatly  increased  if  gearing  was 
applied  to  the  machines  so  constracted,  and  the  gearing  was  arranged 
in  such  a  manner  as  to  produce  a  differential  velocity  in  the  revolutioxi 
of  the  roller  and  the  i  evolution  of  the  bowl ;  and  that,  if  one  bowl  was 
made  to  revolve  on  the  same  roller  at  a  greater  amount  of  velocity,  the 
effect  was  that  a  more  perfect  finish  or  more  brilliant  gloss  was  given 
to  the  face  of  the  fabric.  There  was  also  known  and  useid  antecedently 
to  the  plaintiff's  patent  another  machine  which  was  similarly  con- 
structeo,  of  an  engraved  roller  and  a  bowl,  and  which  was  used  for  the 

{xurpose  of  impressing  figures,  patterns,  or  devices  upon  the  surfAce  of 
jEtbrics  of  the  description  I  have  mentioned.  It  also  appears  that 
attempts  had  been  made  to  unite  the  two,  that  is,  to  use  the  machine 
for  the  purpose  of  impressing  or  engraving  the  pattern  on  the  fabric, 
with  a  aifferential  velocity,  so  as  at  once  to  effect  the  operation  of 
giving  a  brilliant  gloss  and  also  to  impress  upon  the  fabric  the  pro* 

Ced  pattern  or  euKraved  surface  that  might  be  desired.  Butit  had 
n  found  antecedently  to  the  plaintiff's  invention,  that,  if  an/ 
figure  or  device  was  engraved  upon  the  rollers  for  the  purpose  of 
impressing  the  device  upon  the  faoric,  and  they  were  made  to  revolve 
with  the  differential  velocitv  which  I  have  mentioned,  the  edges  of 
the  engraving  would  tear  the  fabric,  and  the  effect  would  l^  the 
destruction  of  the  cloth  that  was  submitted  to  that  process.  It  ia, 
however,  zi^ost  important  to  observe  that  the  idea  of  producing  a 
gloss  by  the  differential  velocity  of  the  roller  upon  the  bowl,  and 
also  the  idea  of  using  the  same  apparatus  for  the  purpose  of  impresa- 
ing  a  pattern  or  device  on  the  fabric,  were  perfectly  well  known  at 
the  time  of  the  plaintiff's  patent. 

Now,  what  the  plaintiff  appears  to  have  done  is  this : — He  discovered 
or  found  out,  that,  although  rollers  with  a  device  or  engraving  upon 
them  longitudinally,  or  around  the  circumference,  would  have  the  effect 
of  tearing  the  fabric  of  the  cloth,  yet,  if  the  engraving  of  the  roller 
was  limited  to  this,  viz.  making  around  the  roller  an  infinite  series 
of  circular  grooves  of  small  diameter,  it  would  have  the  effect  of 
producing  a  particular  pattern  upon  the  cloth,  and  at  the  same  time 
It  might  be  worked  with  a  differential  velocity,  so  as  to  effect  the  two 
operations  of  giving  a  gloss  to  the  cloth,  and  at  the  same  time  impress^ 
ing  upon  it  a  pattern,  viz.  that  pattern  which  would  be  produced  by 
a  small  number  of  grooves  or  flutes,  and  that  this  might  be  done 
without  injuring  the  fabric. 

What,  therefore,  the  plaintiff  has  done,  has  been,  to  take  a  particu- 
lar pattern  out  of  the  infinite  number  of  patterns  that  might  be 
engraved  upon  the  roller,  and  to  use  that  particular  pattern  alone  for 
the  purpose  of  impressing  the  fabric  of  the  cloth  with  that  pattern. 
iud  also  at  the  same  time  giving  it  a  brilliant  gloss  or  finish.  Ana 
to  that  he  has  added  what  was  also  a  well-known  process,  vizi  that,  if 
in  the  operation  the  cloth  is  fed  into  the  machine  m  a  particular  way, 
viz.  by  a  transverse  motion,  that  appearance  will  be  produced  npoa, 
the  cloth  which  is  commonly  denominated  *'  watered,'^  and  which  we 
see  in  watered  silk, — a  wavy  character  produced  upon  the  surfaoe  of 
the  cloth,  which  adds  verv  much  to  its  appearaaos  asd  its  value. 

Before  we  can  judge  of  the  truth  of  the  allegation  that  this  is  noi 
a  new  manufiKstur^  we  must  advert  particularly  to  the  original  speoi*. 
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fication  and  to  the  plaintiff's  disclaimer;  because  the  question  whether 
it  is  a  new  manufacture  or  not  within  the  statute,  must  be  determined 
upon  the  amended  specification,  that  is,  upon  the  specification  reduced 
by  the  disclaimer. 

It  is  quite  clear  that  the  original  specification  was  utterly  bad  and 
void  in  law.  It  was  expressed  in  such  a  way  that  the  indfentations, 
grooves,  or  flutings  that  were  to  be  made  upon  the  roller  might  be 
made,  consistently  with  the  language  of  the  original  specification, 
longitudinally,  and  not  merely  in  a  circular  form  around  the  roller. 
And  it  is  quite  clear  upon  the  evidence  that  any  longitudinal  grooves 
or  longituainal  patterns  would  not  have  the  effect  desired,  but  would 
be  destructive  of  the  fabric.  Therefore,  upon  the  face  of  the  original 
specification,  there  was  in  reality  no  invention  that  could  be  main- 
tained. And,  upon  examining  the  plaintiff's  own  evidence,  which  is 
clearly  admissible  upon  all  the  questions  before  your  Lordships,  it  is 

Slain  that  the  original  specification  contained  no  sufficient  and  correct 
escription  of  any  useful  or  valuable  invention.  The  plaintiff  appears 
to  have  been  perfectly  aware  of  that;  and,  accordingly,  by  his  dis- 
claimer, he  has  alterea  in  a  most  material  form  the  original  specifi- 
cation. 

The  first  point  to  which  I  would  direct  attention  is  this: — The 
original  specification  says  that  upon  the  roller  which  is  directed  to 
be  employed,  you  may  "groove,  flute,  engrave,  mill,  or  otherwise 
indent  upon  it  any  desired  design."  Now,  those  words  are  so  many 
verbs:  "groove"  is  one;  "flute"  is  another;  "engrave"  is  another; 
**mill"  is  another;  and  "indent"  is  another:  and  the  accusative  case, 
the  substantive  which  is  governed  by  all  those  verbs,  is  "  any  desired 
design."  According  to  the  original  specification,  therefore,  you  might 
upon  the  roller, — not  around  the  roller,  but  upon  it, — in  any  form, 
apirall  V,  or  longitudinally,  or  in  a  circle,  groove,  or  fiute,  or  engrave, 
or  mill,  or  otherwise  indent  any  design  that  vou  desired.  Now,  it  is 
clear,  upon  the  plaintiff's  own  testimony,  that,  if  you  did  so,  vou 
would  produce  a  machine  that  would  operate  a  destructive  instead  of 
a  beneficial  result 

In  the  amended  specification,  the  plaintiff  has  struck  out  the  mate- 
rial word  "upon,"  and,  instead  of  that,  he  has  put  the  distinctive 
word  "arouna"  the  roller;  and  he  has  altered  the  language  so  as  to 
convert  this  general  direction  contained  in  the  original  specification 
into  a  specific  direction  to  make  grooves,  fiutes,  or  indentations 
around  the  roller.  And,  instead  of  the  words  being  made  to  com- 
prehend  *'any  desired  design,"  these  words  are  entirely  struck  out; 
and  the  only  direction  now  consists  of  a  direction  to  make  circular 
grooves  around  the  roller. 

It  is  quite  obvious  upon  that,  that  the  limits  of  the  authority  or 
license  given  to  a  patentee  by  the  statute  with  respect  to  disclaimers, 
are  here  very  mucn  transgressed.  The  object  of  the  act  authorizing 
disclaimers  (5  &  6  W.  4,  c.  88)  was  plainly  this,  that,  when  you  have 
in  your  specification  a  sufficient  and  good  description  of  a  useful 
invention,  but  that  description  is  imperilled  or  hazarded  by  some- 
Ihing  being  annexed  to  it  which  is  capable  of  being  severed,  leaving 
the.  original  description,  in  its  integrity,  good  and  sufficient  without 
^  necessity  of  addition,  then  you  might  by  the  operation  of  a  dis* 
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iOkimer  lop  off  the  vioioug  siattor,  aod  leave*  tbe  ori^oal  inventioa, 
as  described  *  in  the  speoifioation,  untainted  and  uninjured  by  that 
vicions  excess.  But  it  never  was  intended  that  70a  should  convert  a 
bad  specification,  in  the  sense  of  its  containing  no  description  of  any 
useful  invention  at  all,  into  a  good  specification,  by  adding  worcb 
that  would  convert  what  has  been  properly  called  in  the  court  below 
^'a  barren  and  unprofitable  generality,"  into  a  spedfic  and  definite 
and  practicable  description.  It  is  quite  dear,  that,  if  that  could  be 
done,  you  would  have  an  opportunity  of  introducing  into  a  bad  patenet 
which  contained  no  useful  invention  whatever,  some  discovery  that 
ini^ht  be  developed  by  further  experiment,  and  which  was  altogether 
unknown  at  the  time  of  the  original  specification;  and  not  at  all 
included  in  the  description  contained  in  it 

But  a  further  observation  occurs  upon  this,  that  not  'only  was  it 
never  intended  by  the  statute  that  a  patentee  should  take  advantage 
of  it  for  the  purpose  of  converting  a  bad  description  into  a  good 
description,  in  this  sense,  or  that,  when  the  original  description  waa 
wholly  bad,  and  contained  no  new  invention,  it  should  be  converted 
into  a  description  containing  a  good  invention.  But  the  statute  never 
contemplated  that  a  patentee  should  have  the  power,  under  the  form 
^f  a  disclaimer,  of  making  material  additions  to  the  original  specifi- 
eation,  so  as  by  the  aid  of  the  corrected  form  of  words  and  the  addi>> 
tions  so  made  to  introduce  into  the  specification  an  accurate  and 
perfect  description  of  an  invention  which  you  seek  for  in  vain  in  the 
original  specification. 

Sut  that  is  exactly  what  this  patentee  has  done ;  for,  after  convert* 
ing  his  general  and  impracticable  deseription  into  a  specific  and 
definite  direction,  he  goes  on  in  the  latter  part  of  his  specification  to 
Introduce  this  most  extraordinary  and  most  important  addition : — He 
v^y^t — '*  If  the  grooves,  flutes,  or  indentations  around  the  roller  are 
as  numerous  as  the  warp-threads  in  the  fabrie  to  be  operated  upon,  or 
nearly  so;  or,  if  tbe  fabric  has  already  passed  through  between  the 
roller  and  the  bowl,  and  the  tahric  has  slight  transverse  motion  given 
to  it  when  fed  into  the  machine,  an  indefinite  number  of  watering 
patterns  may  be  given  to  the  fiibric  at  one  operation  or  passage."  And 
then  he  goes  on  to  describe  the  way  in  wnicfa  the  peculiar  watering 
effect  which  is  called  in  the  trade  by  the  name  of  '*  moire  antiqucr 
may  be  produced.  It  would  be  impossible,  therefore,  for  any  one  te 
•ay, — '*  I  find  in  the  original  description  that  which  is  now  brought 
out  and  accurately  expressed  in  the  amended  specification."  Unlesi 
that  can  be  done,  tbe  limits  given  by  the  statute  have,  I  submit  to 
your  Lordships,  been  clearly  transgressed. 

If  that  be  so,  your  Lordships,  I  think,  will  have  no  difficulty  wha^ 
ever  in  concurring  with  the  court  below  in  the  conclurion  that  this  is 
an  extravagant  use  of  the  power  of  disclaimer,  and  much  beyond  the 
license  or  authority  given  by  the  statute.  I  believe  it  will  be  found 
thai  that  license  or  authority  consists  only  in  the  power  of  rejecting. 
It  may  sometimes  happen,  that,  when  something  is  cut  out,  some  few 
slight  alterations  may  be  required  to  render  intelligible  that  which 
lemains,  and  to  that  extent  there  would  be  authority  by  the  statute 
to  make  a  slight  addition ;  but  certainly  there  is  no  authority  to  alter 
a  barren  generality  into  a  specific  practieal  description,  or  to  opnverft 


▲DXOTIONAL  CASES.  827 

that  which  upon  the  description  is  not  applicable  to  any  one  definite 
Ibnn,  into  a  ocHBoription  applicable  to  a  sp^ific  and  definite  mode  of 
proceeding. 

Adverting  again  to  what  I  began  with  calling  j^oar  Lordships' 
attention  to,  the  question  is,  whether  this  description  contained  in 
the  amended  specificatian  is  or  is  not  a  description  of  anything  which 
oomes  within  the  words  ''new  manufacture,"  as  contained  in  the 
statute  of  James.  It  is  necessary  for  that  purpose  to  call  your  Lord* 
ships'  attention  to  tlra  fact,  that,  not  only  aid  the  disclaimer  do  what 
I  have  already  described  to  your  Lordships,  but  it  went  further,  and 
became  the  original  title  <^  this  patent:  that  title  had  been,^- 
''  Improvements  in  embossing  and  finishing  woven  fabrics,  and  in 
the  machinery  or  apparatus  employed  therein."  The  patentee  has 
ddiberatelv  by  the  oisdaimer  struck  out  the  last  words,  and  has 
therefore  deliberately  reduced  his  patent  to  a  patent  for  "  Improve- 
meots  in  embossing  and  finishing  woven  fabrics.  And  tiie  question 
is,  whether,  so  regarded,  taking  in  your  hand  (with  the  knowledge 
that  existed  at  the  time)  this  description  contained  in  the  specifica- 
tion, as  corrected  by  the  disclaimer,  does  it  amount  to  a  new  manu* 
faciure  ? 

I  should  have  thought  that  the  patentee  might  have  maintained  a 
patent  for  a  new  combination,  if  he  had  put  bis  invention  upon  thia 
ground,  that  he  was  the  first  person  who  discovered  that  the  circular 
grooved  roller  would  answer  by  one  process  the  double  purpose  of 
calendering  and  imprinting  the  fabric;  and  that  he  was  toe  first  per- 
son who  had  constructed  a  ^machine  that  was  capable,  without  injury 
to  the  fabric,  of  efSacting  together  both  those  operations.  If,  there- 
fore, the  original  title  had  remained,  and  had  not  been  studiously  dis- 
elaimed,  I  myself  should  have  thought  it  very  difiicult  to  resist  the 
^conclusion  that  the  patent  was  capaUe  of  being  supported  as  a  new 
manu&cture,  under  this  view,  that  it  really  did  describe  for  the  first 
time  a  new  combination  of  machinery.  Your  Lordships  are  well 
aware,  that,  by  the  large  interpretation  given  to  the  word  ''manufac- 
ture," it  not  only  comprehends  productions,  but  it  also  comprehends 
the  means  of  producing  Miena.  Therefore,  in  addition  to  tne  thing 
produced,  it  will  comprehend  a  new  machine  or  a  new  combination 
of  machinery :  it  will  comprehend  a  new  process,  or  an  improvement 
of  an  old  process.  But,  if  we  look  at  this  patent,  and  inquire  who- 
ther  there  is  an  improvement  in  embossing  or  finishing  woven  fabrics 
contained  in  this  amended  specification,  I  am  bound  to  say,  that, 
having  regard  to  existing  knowledge  at  the  time,  I  think  there  is  no 
Buch  improvement  as  amounts  to  a  new  manufacture,  because  thia 
mode  of  producing  a  brilliant  gloss  upon  the  surface  was  perfectlr 
well  known.  Therefore,  that  woven  fabrics  might  be  finished  accord- 
ing to  one  or  the  other  of  those  two  processes,  was  perfectly  well 
known.  I  cannot,  therefore,  having  regard  to  the  reduced  specific** 
lion  which  the  patentee  has  now  made  to  constitute  the  description 
of  his  invention,  say  that  there  is  in  it  any  new  process  entitling  it  tm 
the  denomination  of  a  "new  manufacture."  This  is  a  matter,  no 
doubt,  of  much  delicacy ;  and  it  is  a  matter  upon  which  unfortunately 
we  are  without  any  aid  from  the  judgment  of  the  court  below;  for,  I 
do  not  find  that,  either  in  the  Court  of  Common  Pleas^  or  in  the  Court 
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of  Exchequer  Chamber,  any  one  of  the  judges  gaye  any  opinion  upon 
this  point  The  general  verdict  which  was  entered  for  the  plaintiff 
upon  the  trial,  has  been  converted  upon  this  particular  issue  into  a 
verdict  for  the  defendant  I  cannot  say  that  my  mind  is  free  from 
doubt  upon  the  subject :  but,  having  regard,  as  I  have  already  ob- 
served, to  the  operation  of  the  disclaimer,  and  being  of  opinion  that 
the  specification  as  amended  is  a  description,  not  of  a  machine,  not 
of  a  new  combination  of  machinery,  but  of  a  new  process,  I  think 
there  is  nothing  entitled  to  the  character  of  a  ''  new  manufacture''  to 
be  found  in  that  specification. 

My  Lords,  for  tne  reasons  I  have  already  given,  I  concur  entirelv 
with  the  court  below  in  holding  that  the  disclaimer  very  much  exceeu 
the  limits  of  the  authority  given  by  the  statute ;  and  upon  that  point, 
therefore,  I  think  the  appellant  (the  plaintiff  below)  has  entirely  failed, 
and  that  it  would  be  a  very  mischievous  use  of  the  power  of  disclaimer 
given  by  the  statute,  if  your  Lordships  were  to  allow  of  its  being 
used  in  the  manner  desired  by  this  patentee,  which  would  in  tru£ 
confound  all  inventions,  and  you  would  be  unable  to  ascertain  whe- 
ther the  thing  introduced  by  the  amendment  was  or  was  not  known 
to  the  patentee  at  the  time  when  he  made  the  original  specificatiox 

There  remains  the  fourth  issue,  viz.,  the  question  of  the  sufficiency 
of  the  description.  Upon  that  point  it  was  contended  stronglj  on 
the  })art  of  the  defendant  that  the  description  contained  in  the  amended 
apecification  was  insufficient;  and  he  insisted  very  much  upon  this, 
tnat  the  direction  to  make  indentations  or  ^^rooves  around  the  nsller 
was  given  in  such  a  manner  that  it  would  include  spiral  grooves  as 
well  as  circular  grooves ;  and  that  if  you  admit  that  it  would  include 
spiral  grooves,  it  follows  that  there  is  no  limit  to  the  spirality, — if  I 
may  adopt  such  a  word ;  that  therefore  it  would  be  possible  to  extend 
the  groove  until  it  became  almost  like  a  longitudinal  indentation ;  and 
that  in  that  shape,  undoubtedly  it  must  by  the  evidence  be  admitted 
to  be  not  a  valuable  invention. 

I  think  the  answer  to  that  argument  is  the  language  of  the  plain- 
tiff's disclaimer.  The  disclaimer  expressly  repudiates  any  descrip- 
tion of  groove  but  a  circular  groove.  That  disclaimer  is  by  the 
gtatute  made  part  of  the  specification;  and  therefore  I  read  the 
amended  specification  as  containing  a  direction  to  cut  round  the  roller 
oircular  grooves  only,  and  not  as  including  spiral  grooves.  It  appears, 
in  fact,  that  the  grooves  used  by  the  defendant  are  spiral  grooves ;  bat 
that  in  truth  the  spirals  are  so  minute,  so  numerous,  and  so  closely 
approximating  to  circular  grooves,  that  according  to  the  evidence^ 
the  difference  is  not  discernible  by  the  eye ;  and  accordingly  it  has 
been  held  that  they  did  substantially  amount  to  an  infringement  of 
the  plaintiff's  patent. 

The  learned  counsel  for  the  defendant  then  insisted  that  the  lan- 
guage of  the  claim  was  wider  than  the  direction,  and  that  the  claim 
would  include  spiral  grooves,  even  if  they  were  not  included  in  the 
description.  I  cannot  accept  that  mode  of  interpreting  the  specifica- 
tion. If  there  be  a  distinct  direction  given  in  an  earlier  part  of  the 
specification,  to  cut  circular  grooves  only,  and  then  if  there  be  in  a 
jiubsequent  part  of  the  specification  a  general  reference  to  grooved 
rollers,  I  think  your  Lordships  must  take  that  to  mean  rollers  grooved 
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in  the  mftnner  already  specified,  and  that  it  would  be  unfair  and  an- 
reasonable  to  take  those  words  as  indicating  more  than  what  has  been 
eixpresslj  directed. 

There  were  some  objections  raised  to  the  specification,  and  partica* 
larlj  with  regard  to  the  uncertainty  of  the  material,  the  language  of 
the  amended  specification  being  that  the  plaintiff  took  '*  a  roller  of 
hard  metal  or  other  suitable  material^'  I  do  not  think  those  words 
''  or  other  suitable  material"  contain  anything  like  such  a  generality 
of  direction  as  would  be  &tal  to  the  patent :  *'  other  suitable  mate- 
rialy**  no  doubt,  would  mean  any  material  equally  sufficient  for  the 
purpose  with  hard  metal.  I  think  your  Lordships  would  be  of  opinion 
(hat  there  was  no  solid  weight  in  that  objection. 

I  believe  these  were  the  principal  objections  that  were  urged  Vy  the 
counsel  for  the  defendant  to  the  sufficiency  of  the  description. 

I  think  those  objections  were  without  weight ;  and  1  must  there- 
fore advise  your  Lordships  to  concur  with  me  that  the  court  below 
was  wrong  in  directing  a  verdict  to  be  entered  for  the  defendant  upon 
the  fourth  plea,  on  the  ground  of  the  description  being  uncertain  and 
insufficient:  and  I  think  your  Lordships  will  be  of  opinion,  that,  if 
there  is  no  other  objection  to  the  amended  specification,  it  is  not  pro- 
perly open  to  be  set  aside  upon  the  ground  of  uncertainty. 

Theae  observations  comprehend,  I  think,  the  whole  of  the  subject 
upon  which  the  House  has  to  determine.  I  should  advise  your  Lord- 
ships, therefore,  to  reverse  the  decision  of  the  court  below  so  far  as 
relates  to  the  fourth  issue,,  but  to  affirm  the  judgment  of  the  court 
below  so  &r  as  relates  to  the  illegality,  that  is  to  say,  the  unautho- 
rized character  of  the  disclaimer ;  and  also  to  affirm  the  conclusion  of 
the  court  below  so  far  as  it  affirms  the  proposition  that  the  alleged 
invention  described  in  the  amended  specification  is  not,  having  regard 
to  the  disclaimer,  a  "  new  manufacture"  within  the  meaning  of  those 
words  contained  in  the  Statute  of  James. 

The  result  will  be,  that  the  appellant  (the  plaintiff  below)  will  suc- 
4)eed  so  &r  as  relates  to  the  fourth  issue,  but  will  fiedl  with  regard  to 
the  other  issues,  viz.,  the  fifth  and  the  sixth. 

LoBD  Cranworth. — My  Lords, — By  far  the  most  material  question 
in  this  case  is  as  to  the  issue  which  is  raised  on  the  sixth  plea.  Now, 
as  to  that,  I  confess  I  entertain  no  doubt  whatever  of  the  correctness 
of  the  Lord  Chancellor's  opinion,  viz.,  that  the  amended  specification 
does  not  disclose  anything  that  can,  under  the  most  liberal  interpreta*- 
tion  of  the  words,  be  deemed  a  '^new  manufacture."  The  evidence 
shows  (indeed,  there  was  no  question  or  controversy  upon  that  sub- 
ject), tbat»  long  before  this  patent,  the  use  of  rollers  was  perfectly 
well  known  for  the  two  objects  of  calendering  and  impressing  patterns. 
For  the  purpose  of  calendering,  the  roller  and  the  bowl  (which  is  but 
another  species  of  roller)  were  made  always  to  revolve  at  unequal 
velocities ;  the  result  of  which  was  to  give  the  glaze  or  polished  sur* 
iace  whjich  we  see  in  calendered  cottons.  The  mode  in  which  the  pat- 
tern was  impressed  W|is  by  a  roller  and  a  bowl,  the  same  as  in  the 
balendering  process,  except  that  it  was  necessary  in  that  case  that  the 
roller  and  the  1)owl  should  revolve  at  equal  velocities,  because,  other- 
wise (as  was  clearly  explained),  if  there  was  a  pattern  that  went  at  all 
•oross  'he  roller,  it  would  tear  the  cloth ;  and  therefore  it  became  im<^ 
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possible  to  use  the  roller  with  the  bowl  for  that  puipose^  if  tbey  wwe 
revolviDg  at  unequal  velocities.  However,  the  use  of  the  roller  and 
the  bowl  for  calendering,  and  of  the  roller  and  the  bowl  for  impresB^ 
i&ff  the  patterns,  was  perfectly  well  known ;  and  the  use  of  the  roller 
and  the  oowl  going  At  equal  velocities  and  at  nneqnal  velocities  mm 
also  perfectly  well  known ;  and  maan&otarera  were  right  in  sappostng 
that,  ordinarily  speaking,  you  cannot  caase  the  roller  and  the  bowl  to 
xevolve  at  unequal  velocities  so  as  to  impress  the  patten,  beeanse  ft 
would  cause  destruction  to  the  fabric.  But,  what  thia  patentee  di^ 
covered  (and  I  think  it  was  a  very  useful  discoveryX  was,  that  there 
was  one  particular  sort  of  pattern  which  might  be  impressed  upon 
the  roller,  and  made  to  revolve, — the  &brie  l^nff  passed  between  the 
roller  and  the  bowl, — at  an  unegtial  velocity,  without  tearing.  Bnt  I 
quite  agree  with  what  was  said  by  Mr.  Grove,  and  it  conld  not  possi- 
bly be  disputed  by  any  gentleman  at  the  Bar,  that  it  is  not  eY&rj 
useful  discovery  tliat  can  be  made  the  subject  of  a  patent,  but  yott 
must  show  that  the  discovery  can  be  brought  within  a  hit  extenaon 
of  the  words  a  ^  new  manufacture."  Now,  how  is  this  possibly  to 
be  called  a  "new  manu&cture?"  I,  as  a  manuGAOturer,  have  mj 
roller,  which  I  am  in  the  habit  of  rolling  upon  a  bowl  (if  that  is  the 
proper  expression);  the  fabric  passing  between  the  two  moving  al 
equal  velocities.  Then,  I  can  impress  my  pattern  upon  it.  I  have 
my  roller  without  any  pattern  engraved  upon  it:  I  can  cause  that  Bui 
the  bowl  to  revolve  at  unequal  velocities,  and  it  will  calender.  But 
I  do  not  do  them  both, — ^that  is  the  calendering  process  and  the  eat- 
bossing, — at  the  same  time,  because  I  svppoee  that  in  so  doing  I  shaft 
tear  my  fabric;  and  I  rightly  so  suppose^  until  Uie  plaintiff  nsakes  the 
discovery  that  there  is  one  particiuar  sort  of  pattern  which  may  be 
producea  without  tearing  the  fabric^  Now,  that  is  a  very  useful  di^ 
eovery :  but  it  would  he  strange  to  say  that  it  is  a  '^  new  mnnjdMy 
ture,"  and  that  therefore  I  am  to  be  dqirived  of  the  most  useful  way 
of  employing  my  roller.  There  is  nothing  new  in  the  invention,  that, 
by  a  particular  use  of  it,  I  shall  obtain  a  result  which  I  did  not  befoi% 
know  that  I  could  obtain. 

The  Lord  Chancellor  has  pointed  out  that,  in  the  original  specifica* 
tion,  there  was  a  claim  for  the  machinery  or  apparatus  employed.  Ne 
doubt,  the  plaintiff  thought  that  perhaps  be  oould  sustain  such  t 
claim;  but  be  ver^  properly,  I  think,  disclaimed  it;  not  that  I  think 
that,  if  he  had  retained  it,  it  would  have  made  any  diflferenoe,  because^ 
although  improved  machinery  for  this  purpose  would  be  a  legitimate 
subject  of  a  patent,  the  evidence  would  have  failed  him  there,  for 
there  is  no  evidence  to  show  that  there  was  any  new  machinery. 
Therefore  I  think  it  is  perfectly  clear  that  on  the  sixth  plea,  which  is 
the  most  important  or  all  the  pleas,  the  verdict  was  very  properly 
entered  by  the  court  below  for  tne  defendant. 

So,  again,  with  regard  to  the  fifth  plea,  I  think  the  verdict  wai 
rightly  entered  for  the  defendant.  With  rmird  to  the  fifth  plea»  I 
shall  not  go  over  again  the  ground  which  the  Lord  Chancellor  hai 
gone  over.  It  is  quite  clear  that  the  object  of  a  disclaimer  cannot  be 
to  create  any  new  right  not  included  in  the  original  specification.  It 
oannot  be  (as  it  is  called)  to  extend  the  specification.  What  the  plain-^ 
tiff  here  has  done  is  this : — He  has  filed  a  specification  which  I  rna^ 
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mj  ifl  in  this  flort  of  algebmoal  jE6nii,--'''Mj  q)eeifioatioa  conaiflto  of 
A.,  B.,  C,  D^  and  all  the  letters  of  the  alphabet^  aad  any  oombinatiaii 
pf  all  the  letters  of  the  alphabet"  Bat  it  tnma  oat  that  nothing  will 
realljr  meet  his  case  bat  the  oombtnatioa  of  F.  and  Zi  together.  Xiloir, 
DO  doabt»  when  he  had  said,-*^^'  I  claim  a  combination  ci  all  the  letitfs 
of  the  alphabet,"  a  combination  of  F.  and  Z*  would  be  included :  bat 
it  would  be  trifling  with  the  knowledge  of  mankind  to  say  that  tbtX 
sort  of  specification  would  communicate  anything.  It  is  true,  that, 
by  trying  and  puzzling  over  all  possible  combinations^  you  mighl 
have  found  out  the  particular  combination  apon  which  alone  the 
plaintiff  could  have  relied :  but  that  is  not  wnat  tibe  words  woald 
properly  mean,  and  not  what  any  authority  warrants  you  in  taking 
as  their  proper  meaning.  The  distinction  was  very  clearly  pointal 
oat  in  the  case  of  Seed  v.  Higginsy  before  this  House,-— 8  Hoose  of 
Lords  Cases  660, — that  you  maj  disclaim  something  which  leaves 
untouched  a  description  which  u  in  itself  perfect ;  bat  that,  wbe^ 
you  have  an  imperfect  description,  you  cannot  say  because  it  is 
(according  to  the  langaage  of  one  of  the  cases)  a  mere  imjmusticable 
generality,  ''I  exdiub  everything  except  one  single  case^  whiohf 
though  involved  in  it,  could  not  by  any  reasonable  investigation  have 
been  discovered  by  an  ordinary  person."  I  think,  therefore,  with  the 
Lord  Chancellor,  that,  upon  the  fifth  plea  also,  the  judgment  of  the 
leourt  below  was  perfectly  right. 

My  Lords, — I  wish  to  make  one  observation  with  regard  to  a 
remark  which  fell  from  the  Lord  Chancellor.  His  Lordship  said  Uial 
he  did  not  think  that  this  part  of  the  case,  upon  the  sixth  plea,  had 
been  adverted  to  in  the  court  below.  I  tbinlc  that  is  a  mistake.  I 
observe  at  the  end  of  the  judgment  of  Lord  Chief  Justice  Erie,  he 
aays, — "  We  also  observe  that  a  patent  for  the  exclusive  right  to  one 
particular  use  of  a  known  machine  might  be  objected  tc^  altnoagh  the 
patentee  ma v  have  discovered  how  to  use  the  machine  more  beneft* 
cially  than  the  owner  knew."  I  think  it  is  apparent  that  ChidT  Justice 
Erie  was  there  adverting  to  the  sixth  plea. 

With  regard  to  the  fourth  plea,  I  am  not  at  all  prepared  to  diffisr 
from  the  Lord  Chancellor,  though  I  confess  I  have  had  my  doubts 
whether  the  court  below  was  not  right  upon  that  idso^  viz.,  upon  the 
question  of  what  had  been  termed  (we  have  manufactured  a  word  for 
the  occasion)  *'  spirality."  At  the  same  time,  I  think,  by  fkir  interpre* 
tation,  we  mav  take  it  that  the  new  indentations  which  were  described 
were  intended  to  be  circular;  and,  in  that  case,  I  think  the  specifica- 
tion as  amended,  would  be  a  good  specification.  Therefore,  1  concur 
with  the  Lord  Chancellor  in  tninkinfl|,  that,  upon  that  plea,  we  ought 
to  reverse  the  judgment  below,  and  direct  a  verdict  to  be  entered  for 
the  plaintiff. 

Lord  CHSLHsroRP. — My  Lords,*— I  agree  with  my  two  noble  and 
learned  friends  that  the  verdict  ouffht  to  be  entered  for  the  plaintiff 
upon  the  fourth  plea,  and  for  the  defendant  upon  the  fifth  and  sixth 
pleas. 

With  respect  to  the  fourth  plea,  which  raises  the  question  of  the 
sufiiciency  of  the  specification  as  it  stands  after  the  disclaimer,  I  agree 
entirely  with  my  noble  and  learned  friend  on  the  Woolsacki  and 
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concur  in  the  reasons  which  he  has  given  for  his  opinion  in  this 
respect^  to  which  I  have  nothing  to  add. 

The  Question  raised  bj  the  fifth  plea  is,  whether  the  disclaimer 
eztendea  the  exclusive  right  granted  to  the  plaintiff  by  the  letters- 
patent  It  seems  clear  that  the  word  "extend,"  in  the  5  &  6  W.  4, 
0.  83,  cannot  be  used  only  in  its  ordinary  sense  of  "  adding  to"  or 
'*  enlarging/'  because  the  exact  meaning  of  the  term  ''  disclaimer"  to 
which  it  is  applied,  is,  the  renunciation  of  some  previous  claim  ac- 
tually or  appi^rently  made,  or  supposed  to  be  maae.  It  must  there- 
fore be  intended  to  comprehend  a  case  where  the  disclaimer  would 
give  the  patentee  a  right  which  he  could  not  have  enjoyed  under  the 
specification  as  originally  framed.  Here,  the  specification  was  con- 
ceived in  general  terms,  embracing  an  indefinite  variety  of  modes  of 
indenting  upon  all  descriptions  of  rollers  any  desired  design.  The 
plaintiff  afterwards  discovered  that  no  other  rollers  but  those  which 
nad  circular  grooves,  flutings,  or  indentations  around  their  surfaces 
would  answer ;  and  he  therefore  by  his  disclaimer  limited  his  inven- 
tion to  this  description  of  roller  only.  Now,  as  these  were  not  sped* 
fically  described  in  the  original  specification,  but  were  merely  involved 
in  the  general  terms  which  were  used,  the  plaintiff  bad  not  complied 
with  the  condition  of  the  letters- patent,  in  particularly  describing  and 
ascertaining  the  nature  of  his  invention.  When,  tnerefore,  by  his 
disclaimer,  he  confines  his  claim  to  circular  grooved  rollers  as  his  sole 
invention,  though  in  one  sense  he  may  be  said  to  narrow  a  right,  yet 
he  really  extends  it,  because  he  thereby  describes  his  alleged  inven- 
tion sufficiently  to  enable  him  now  to  assert  a  right  under  the 
patent  which  he  never  could  have  successfully  maintained  upon  the 
original  specification  alone.  Upon  this  short  ground,  and  looking 
merely  to  the  specifixsation  and  the  disclaimer,  without  referring  to 
the  evidence,  I  have  come  to  the  conclusion  that  the  defendant  is 
entitled  to  have  the  verdict  entered  for  him  on  the  fifth  plea. 

The  sixth  plea  raises  the  question  whether  the  plaintiff's  supposed 
invention,  or  rather  his  discovery,  is  the  proper  subject  of  a  patent. 
'  The  claim  made  in  the  specification,  as  amended  by  the  disclaimer,  is, 
for  the  invention  of  a  process  by  which,  by  means  of  rollers  and  bowls, 
the  rollers  having  grooves,  flutes,  or  indentations  around  them,  and 
revolving  with  greater  velocity  than  the  bowls,  the  embossing  of 
patterns  on  fabrics  and  adding  a  finish  or  lustre  to  them  may  be 
effected  by  one  single  operation.  Before  the  patent,  an  engraved 
roller  and  a  bowl  bad  been  used,  with  equal  surface  speed,  for  emboss- 
ing.  For  the  process  of  calendering,  two  rollers,  or  a  roller  and  a 
bowl,  had  been  employed,  having  different  surface  speeds ;  and  circular 
grooves  for  embossing  had  also  been  in  use.  There  was,  therefore, 
nothing  new  in  the  process  of  embossing  with  pattern-rollers,  and 
nothing  new  in  giving  a  differential  speed  to  the  roller  and  the  bowl 
for  the  purpose  of  producing  a  gloss  or  finish,  nor  in  the  employment 
of  circular  grooves.  But  the  plaintiff  conceived  the  idea  that  the  same 
machine,  bv  means  of  gearing  communicating  motion  from  the  roller 
to  the  bowl,  could  be  made  to  produce  any  kind  of  pattern,  and  give 
.;a  finish  to  certain  &brics,  by  one  and  the  same  operation.  After  he 
'had  taken  out  his  patent,  he  found  that  his  general  notion  was  erro* 
neous,  and  that  only  one  description  of  rollers  viz.,  those  with  circular 
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grooves,  conld  be  saceesafally  employed,  and  he  tberefore  by  »  dis- 
claimer limited  his  claim  to  this  single  application  of  the  machine. 
What  invention  was  there  in  all  this  ?  The  plaintiff  does  not  claim 
to  have  invented  any  new  combination  of  machinery,  although  by 
part  of  the  title  of  his  patent,  which  he  afterwards  disclaimed,  he 
appears  originally  to  have  considered  that  he  was  an  inventor  in  this 
sense:  nor  has  he  introduced  to  the  world  any  new  process:  bat  the 
utmost  that  he  can  lay  claim  to,  is,  that  he  has  discovered  that  by 
giving  a  differential  motion  to  different  ^arts  of  an  old  machine,  a 
power  existing  in  it  might  be  developed  and  brought  into  action.  It 
appears  to  me  that  such  a  discovery  is  not  the  subject  of  a  patent,  and 
that  therefore  the  defendant  is  entitled  to  a  verdict  upon  the  sixth 
plea  also. 

The  result  will  i)e,  that  the  decision  of  the  court  below  upon  the 
fourth  issue  is  reversed,  and  a  verdict  entered  thereon  for  the  plaintiff; 
and  that  the  decision  of  the  court  below  on  the  fifth  and  sixth  issues 
is  affirmed.  Judgment  accordingly. 


^    V    •         •      ";  V. 
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THE   PRINCIPAL  MATTERS 

(Th*  adjU^Mud  9um  In  thla  toVunm  am  iadMiad  la  [  »• 


AMOTSTSQ  OWmSBr-SM  Mmbovouvav  Bouonm  Act. 

AFTIBAVITS. 
Form  of, — 8m  HuflBAVD  AMD  Wm,  S. 

A0BEBMBNT,— 8m  CoaraAov. 

AXJMONY,— 8m  HoMAiiD  amd  Wini,  &. 

AMENDMENT. 

(7iMlcr  fi«  Omimoii  Law  Proetdw  Ad,  1862,  «.  122. 

The  eoart  hM  power,  ander  the  222d  Motion  of  the  Common  Lew  Proeedore  Aet,  1852^ 
to  emend  the  leoord,  wfcen  leeve  to  move  to  enter  e  verdiet  ia  rMorred,  notwithatending 
the  Judge  et  the  trial  ezprenlj  reftuM  to  allow  an  amendment  or  to  reaerre  leave  to  amend. 
Cat9r  T.  Wood,  280. 

APPBALy^SM  Counr  Coubt. 

ARBITRAMENT. 
Comdmet  of  Bt/oronee, 

1.  A  leaM  contained  a  proriao,  that  In  eaM  any  diapntM  and  dIflbrMMM  ahoold  ariM 
hetwMn  the  partiea,  th^  ahpnld  he  reftned  to  two  arhltraton,  one  to  he  ehoien  hj  eaeh 
partjy  and  that,  if  either  of  them  should  neglMt  to  name  an  arhitrator  on  his  part  withia 
leven  days  after  notiM  of  the  appointment  of  an  arhitrator  hj  the  other,  the  arhitimtor  ao 
^pointed  ihoald  aot  for  hoth:  and  It  wm  ftirther  agreed  that  *'  the  anhmlMlon  of  the  lald 
partiu  to  the  award  of  the  said  arhitrators  or  arhitrator  might  al  the  InttanM  of  either 
partj  he  made  a  rale  of  eonrt***  DiapntM  having  arisen,  the  lesMr  appelated  an  arhitrator 
In  writing,  and  gave  notiM  In  writing  to  the  lessee  that  he  had  done  m  :  the  latter  did 
not  appoint  an  arlntrator  on  his  part ;  whereupon,  after  due  notlee^  the  arlritrator  appointed 
hy  the  lesMr  proceeded  ez  parte,  and  made  an  award : — Held,  upon  the  eonalrnotion  of  the 
17th  section  of  the  Common  Law  Proeedore  Act,  18M»  that,  upon  filing  the  appointment^ 
with  an  afidavit  hj  the  lesMr  TerUying  his  signature  thereto^  tha  mhadssioa  might  he 
Blade  a  rale  of  oonrt    In  re  JVtttloa  and  Ntthtrington,  342. 

2.  Held  also,  that,  hy  the  eomUned  effeet  of  the  17th  and  28th  Matlaai^  aa  aOdavit  hj 
the  attesting-wltness  to  the  leaM  wm  not  aeeesaarj.    Ih, 

ARTIFICIAL  CnT,~SM  PaBflcairaov  Aot. 

A80IONEB,«-8m  BABKBvn. 

48SURANCB,— 8m  Ivsvbaiiob. 

ATTBSTINa-WITNB88|— 8m  ABBirBABBBY,  2. 
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ATTORKBT. 
X««n /or  MMft. 

It  ia  eompetonl  to  a  plftintiff  to  diiehargo  the  dofondMit  flrom  enatodj  nador  a  ea.  ml* 
BotwiUutanding  the  eUim  of  hii  attornej  for  the  eotti  of  the  action  are  niuatUfted,  and,  bj 
reason  of  the  plaintiff's  being  an  infiuit»  are  likely  to  remain  to.    Xanylcy  t.  B9adlamd,  4S. 

BANKING  COMPANT. 

Cotutrmetion  of  dted  of  §ttti€WMmU 

N^gligene*  o/oJUeer.] — The  declaration  in  an  action  againit  the  manager  of  a  bankiaf 
company,  after  alleging  the  retainer  and  employment  of  the  defendant  and  the  nature  of 
hii  dntiei  as  manager,  stated,  amongst'  other  things,  that  he  ''  did  not  nor  would  take  dmm 
and  proper  care  not  to  advance  the  money  of  the  company  to  persons  of  denbtlnl,  insnft- 
cient,  or  bad  means  or  credit,  or  on  donbtfol,  insuflBcient,  or  bed  secvrities,  or  to  disconat 
bad  or  forged  bills  and  notes;  and  negligently  and  improperly  adTanced  the  money  of 
the  company  to  persons  of  donbtftil,  insuflBcient,  and  bad  means  and  credit,  and  on  donbi> 
fol,  insuflBcient,  and  bad  securities,  and  discounted  and  renewed  bad  and  forged  bills  aa4 
notes,  and  wholly  neglected  to  take  due>and  proper  care  or  to  use  or  employ  due  and  proper 
skill  and  diligenoe  in  and  about  the  management  of  the  affairs  of  the  bank  and  the  diacharfa 
of  the  duties  of  manager  as  aforesaid." 

Plea  to  so  much  of  the  breach  as  aboTo  set  out,  that  the  deed  of  settleasent  of  the  eom* 
pany  contained  a  clause,  which  prorided,  amongst  other  things,  that "  none  of  the  direeton, 
trustees  or  other  oflBcers  should  be  answerable  or  accountable  for  the  insuflBciency  or  dei- 
eienoy  of  any  security  or  fund  in  or  upon  which  the  moneys  of  the  company  might  be  plaeed 
oat  or  iuTcsted  or  for  any  loss,  damage,  or  misfortone  which  might  happen  to  the  mooeyip 
ftindf,  effects,  or  property  of  the  company,  unless  the  same  should  happen  in  eonseqoenea 
of  the  wilful  fugUet  or  default  respeetirely  of  saeh  director,  trustee,  or  other  officer  of  th« 
company ; "  that  the  defendant  was  the  manager  and  an  officer  of  the  said  company  withia 
the  meaning  of  the  said  deed  of  settlement,  and  was  employed  as  such  upon  the  tenas  of 
the  said  Isst-mentioned  clause;  and  that  the  said  alleged  breaches  to  which  the  plea  waa 
pleaded  did  not  happen  by  reason  or  in  consequence  of  the  m{fnl  maffltet  or  dtfamli  of  lh« 
defendant  as  such  manager  as  aforesaid : — 

Held,  that  the  plea  was  a  good  answer  as  to  so  much  of  the  breach  to  which  it  wag 
pleaded.     Ward  t.  Ort^tUandf  627. 

BANKRUPT. 
l>€§d  of  arrangement,  und^r  the  24  ^  26  Viet,  e.  184,  s.  192. 

1.  By  a  deed  of  arrangement  under  s.  192  of  the  Bankruptcy  Ac^  1861,  purporting  to  ba 
made  between  the  debtor  of  the  fl^st  part,  and  the  scTcral  executing  creditors,  on  behalf  of 
themselTos  and  all  and  every  other  the  creditors  who  might  assent  to  or  beoome  bound  by 
the  deed,  of  the  second  part,  the  debtor  coTonanted  to  pay  all  his  creditors  the  amoaai  ef 
their  respectire  debts  by  nine  monthly  instalments,  and  the  parties  of  the  second  pail 
agreed  to  accept  such  instalments,  and  covenanted,  that,  "while  the  said  instalmentt 
were  duly  and  regularly  paid  by  the  debtor,  they  would  not  sue  him  or  enforce  any  judg- 
ment or  other  proceedings  against  him  or  his  estate : " — Held,  that  this  amounted  only  ta 
a  eorenant  not  to  sue  for  a  limited  time,  and  was  not  pleadable  in  bar  as  a  release.  Emf 
T.  Jonte,  416. 

Deed  of  inepeeiorekip  umder  24  A  25  Viet  c  184,  s.  192. 

2.  Execution  under  s.  198.] — After  action  brought,  the  delbndant  executed  a  deed  ef 
Inspectorship  under  s.  192  of  the  Bankruptcy  Act,  1861,  which  was  duly  filed,  Ae.,  belbra 
judgment  signed.  Bxeention  was  afterwards  Issued,  and  the  defondaat's  goods  taken  :^ 
Held,  that  the  execution  so  issued  eould  not  be  made  available  without  the  leave  of  the 
court  under  s.  198,  notwithstanding  the  defondaat  might  have  pleaded  the  deed.  Beniieg 
V.  Mare,  85. 

OompoeiHon-deed  und^r  24  df  25  Viet.  e.  184,  «.  192. 

8.  Verijleatiom  ofdebte.] — A  stipulation  in  a  composition  deed  under  the  192d  sectSoa  ef 
the  Bankruptcy  Act,  1861,  that  it  shall  be  lawfol  for  the  trustees  to  require  any  pereoa  er 
persons  claiming  to  be  a  creditor  or  creditors  of  the  debtor  to  verify  the  natare  and  anoani 
of  such  debt  or  claim,  with  ftiU  particulars  showing  the  consideration  thereof,  by  statatoiy 
declaratiou  before  the  commissioners  of  bankruptcy,  or  otherwiee,  u§  the  eaid  trmHee  or  inie> 
teee  aiay  think  Jit, — is  unreasonable,  and  renders  the  deed  inoperative  as  against  a  nea- 
•ssenting  creditor.  2%«  Brompton,  Ckatkaui,  OUUngheim,  and  HOeAeffer  WmHtmeike  Oea^ 
paujf  V.  Jenninge,  149. 

4  By  a  oomposition  deed  under  the  192d  section  of  the  Bankruptcy  Act,  1861,  the  deblar 
and  the  defendants  as  his  sureties  jointly  and  severally  covenanted  with  the  plaintiff  at 
trustee  for  the  creditors,  to  pay  to  him  so  much  as  would  suffice  to  pay  a  eompesHiwi 
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BANKRUPT.  ' 

Compontion^^ed  under  U  A  25  Yit%.  t.  1S4,  •.  IM  (eoiilii»iMtf). 
of  7«.  0<L  in  the  pound  to  all  the  orediton,  by  three  inftalnenti  of  S«.  9^  eeeh,  at  four,  eighty 
and  twelre  months:  and  the  deed  eontained  a  prorifo,  that,  **  in  ease  default  should  he  made 
la  payment  of  any  or  either  of  the  said  instalments,  or  in  ease  befqrs  the  said  eompositioa . 
should  be  fully  paid  to  the  trustee,  the  debtor  should  be  ac^udieated  bankrupt,  or  make  or 
attempt  to  make  any  assignment  of  bis  estate  for  tlte  benefit  of  his  ereditors,  or  anj» 
arran^ment  with  bis  o^ditors-  different  to  that  arrangement,  then  and  in  oTory  sueh 
cases  those  presents,  and  the  release,  and  every  other  elause  and  prdvision  therein  eon- 
tained, should  be  thenceforth  at  an  end  and  Toid."    In  an  action  against  the  sureties  to 
recorer  the  second  instalment, — the  principal  debtor  having  been  a<yudieated  bankrupl' 
on  his  own  petition : — Held,  that  the  bankruptcy  did  not  render  the  deed  eoul  as  against 
the  sureties,  but  that  the  proviso  made  it  eoiiiafrfo,  at  the  election  of  the  creditors.    Ai^Ase 
V.  Palmer,  39S. 

5.  By  whom  the  eleetion  in  sueh  a  ease  was  to  be  ezercised,^iMrrf  f    Tb, 

6.  A  composition  deed  under  the  192d  section  of  the  Bankruptcy  Aet,  1861,  professing 
to  be  made  between  the  debtor,  a  surety,  and  all  the  creditors  (whether  assenting  or  bound 
under  the  statute),  recited,  amongst  other  things,  that  the  debtor  bad  agreed  to  pay  Eia 
creditors  he,  in  the  pound  upon  their  debts  by  two  instalments  of  %e,  M,  in  the  pound  eachy 
the  first  in  cash,  the  second  by  the  Joint  and  scTcral  promissory  notes  of  the  dellor  mud  lA«< 
•uretjf,  at  four  months'  date ;  and  that  the  statutory  minority  of  creditors  had  consented  to 
acoept  sueh  composition.  It  then  witnessed,  that,  in  consideration  of  the  premises,  tho 
•ereral  creditors  released  the  debtor  (in  the  largest  possible  terms)  from  all  debts,  elaimSf 
and  demands,  **  save  and  ezeept  their  rights,  claims,  and'  demands  under  and  by  virtue  of 
this  deed,  and  of  the  said  promissory  notes  for  the  seoond  instalment  of  the  said  composi- 
tion ;**  with  a  proviso  saving  their  remedies  against  third  persons :  and  the  surety  covenanted 
net  to  accept  any  security,  preference,  or  benefit,  until  the  ftiU  amount  of  the  composition 
should  have  been  paid : — Held,  that  the  deed  amounted  to  an  absolute  release^  and  might 
be  pleaded  in  bar  as  sueh.    Lay  v.  Mottram,  479. 

Surrender  of  leaee,  under  12  4  IS  Viet.  e.  106,  s.  14S. 

7.  A  plea,  under  the  145th  sectioa  of  the  Bankrupt  Law  Consolidation  Act,  1849,  to  aa 
action  for  breaches  of  covenants  In  a  lease, — that  the  defendant  (the  lessee)  became  bank- 
rupt, that  the  assignees  declined  te  take  the  lease,  and  that,  within  fourteen  days  after 
notice  thereof,  the  defendant  executed  a  surrender  (under  seal)  of  the  demised  premises  to 
the  lessors,  and  tendered  te  them  such  surrender,  and  offered  to  deliver  up  the  possessloa 
of  the  premises  to  them, — Is  bad,  for  not  showing  the  impossibility  of  a  literal  compliance 
with  the  conditions  of  the  section ;  as,  that  the  lease  was  lost  or  destroyed,  or  the  like. 
Collet  V.  Eoaneon,  671. 

JSigkte  and  liahilitiee  of  aeet^neee, 

8.  An  official  assignee  of  a  district  court  of  bankruptcy  having  given  his  assent  to  the 
bringing  of  an  action  In  his  name  Jointly  with  that  of  the  trade-assignee  for  the  recovery 
of  part  of  the  bankrupt's  estate,  and,  the  action  proving  unsuccessful,  the  trade-assignee 
having  paid  the  costs:— Held,— ^affirming  the  Judgment  of  the  court  below, — that  the  latter 
was  entitled  to  sue  the  official  assignee  for  contribution.    Betam  v.  Wkitwtore,  768. 

BBTTINQ-HOUSE,— See  QAMma. 

BILL  OF  BXCHANai* 
JTorm  of. 

Held,  that  an  instrument  in  the  following  Ibrm,— ^'Fonr  months  after  date  pay  to  my  order 
the  sum  of  three  hundred  pounds,  for  value  received,"  addressed  to  and  formally  accepted 
by  the  defendant,  but  having  no  date  and  no  drawer's  name^ — ^was  neither  a  bill  of  ezehango 
nor  a  promissory  note.    MeCall  v.  Taglor,  801. 

BROKER. 

Who  a  broker  within  the  67  0.  8,  e.  60. 

Dealing  in  eheiree,] — The  dealing  in  or  buying  and  selling  for  reward  of  shares  In  Bngllsh 
or  foreign  Joint  stock  banks  or  companies,  or  the  debt,  stock,  or  securities  of  foreign  gov* 
emments,  is  aa  acting  and  assuming  to  act  as  a  broker,  within  the  57  G.  8,  Oi  60.  AeM 
▼.  Jaekeonf  134. 


BUILDING  ACT,*-See  UmrmorotnAM  BuiLnma  Act. 
CARRIER,— See  Pmvcipal  ahd  AenirT.    Railway  Compamt. 

CA.  BA. 
JHecharge  of  defendant,'  -See  ATTORirir. 
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GSABTB&-PABTT. 
OamttrueUom  o/,    8—  SnPPMy  1-C 


OOaCMON  LAW  PBOOSD0RB  ACT,  1859. 


OOMMON  LAW  PBOCBDUBB  ACT,  19U. 
iSmImh  it.    At  hiirmmtni  — 8m  AmmawLAKMKW. 


COMPANY,— Sm  BaoKBB. 
aOMP08ITIOK.DBBD,->8M  Bavkbvpt,  8-«. 
0OiCPUL8OBT  8ALB,— 8m  VnMB  Aa»  PvBOSAtB%  C 
OONDITION,— Sm  BjkJM,  L 
OONTBAOT. 


1,  The  ship.  A.9  Infund  ia  •  dab  <of  nh&oh  the^Ufcnd—lt  «•■»  anBgrni)  bj  «b«  «r  ih« 
CMiditloiit  of  whieh  it wm  ^tpriUd,  tlwtt  Via  mm  of  damofo  or  Iom  hj  ooataet  whiob  maj 
Bbip  in  thia  MMcialion  mmj  do.  to  otborf,  thia  Moioty  iboU  bo  liablo  to  MBtribato  its  pro- 
portion, bat  not  bejond  tho  nmm  iararod,  sad  mUo  law  Mftogiroa  ia  aaj  soit  or  aotioB 
dfftadod  hj  tho  proTioat  ooaMat  ia  mritiag  of  tb«  BMaac^n  opoa  tbii  polioy,"  ram  iata 
and  damaged  tho  plaiatiffa'  ibip  B.  Tba  owaert  of  tbo  iajand  tmmI  oaaMd  tbo  okip  A. 
to  bo  arTMtod  nnder  proMM  horn  tbo  A  dignity  Coart;  wbonapoa  hor  ownor  aad  t^ 
doltadaati,  in  ordtr  to.prMaM  hor  lalooM,  ogrMd  with  tho  ovaon  that  thoj  or  oaoof  thMa 
woald  pay  thoa  **  tho  uaoaat  of  damago  whkh  fib«-oai4aMip B»  haaiOMifed  fioM  tba  Mid 
MlliaioB,  and  oIm  tho  cotia  of  tho  proaMdiaga  in  tho  Coart  of  Adaiml|^  agaiaot  tho  ohip,** 
->to  bo  aaMrtaiaod,  ia  oaM  of  diapat%  bj  Mr.  Biohaida,  tho  aToiago-atator :— Hoid,  that 
<<tho  abip  B."  nout  '<tho  owaera  of  tho  ahip  B/'    BMtrd  t.  IToImoii,  1. 

2.  A  MntvMt  for  tho  aalo  of  oottoa  of  a  givoa  qaalitj  hi  not  porforaiod  oa  tho  part  of 
tho  aoUor,  bj  a  toadtr  of  a  lorgar  qaaatity,  oat  of  whioh  tho  hajor  ia  M^aifod  to  mIooC  thoaa 
baiM  whieh  aaawor  tho  deaoriptioa  of  tho  Mttoa  Mntraotod  ftiw  fl^faorft  t,  Kttjtmmm, 
Ml. 

Aad  OM  MaMva.    BaiLWAT  Cohpamt. 

CONVBBSIOH. 
Joimdmr  o/emmU/ar  eonmrHon  nnd  det^mtiim  c/yoodit. 

A  Mont  for  tho  eonToraioo  and  a  eoant  for  tho  dotontloa  of  gooda  oaght  aot  to  bo  aOowo^ 
anlMa  a  Jadgo  at  Chambera  ia  aatiaflod  that  aabataatlal  jaatiM  raqoirM  that  thoy  ahoald 
bo  Joiaod.    Moe^ford  t.  Taylor,  209. 

COBNWALL. 
C7mCom  o/iffi^iiiMl«r%--8M  PaatOBiPnov  Act, 

COSTa 
LUm/or, — Bm  AnoaaaT. 


COUNSBL'8  FBBSy*-8M  VaaaoB  Aaa  PvaoBAasa,  7. 

COUNTY-COUBT. 
Appeal /romu 

1.  No  appooL  Um  to  thia  eoart  from  tho  oooaly^ooarl,  la  laayaat  of  aa  ordar  aado  ia 
osoroiM  of  ila  poiwoiaia  awiadiag-ap  proaoodiag  aador  tho  I7ll&aootloa  of  tho  ladoatiial 
aadProvldoai8ooiotiMAo^lUS,S6A2e¥ftet.o.8n   liaidaa<a» app^  ^omfcir,  loop^  BIJ. 


COVBNANT. 
Efftci  of  rteitah  in  a  daaA 

A  rMital  ia  a  doed  maj  omoaat  to  a  eoreaaat,  whort  It  ivpoan  la  bo  tho  lataatlaa  of 
the  partiM  that  it  ahoald  do  ao.    Lap  t.  ifo«f«ai|  479. 


COVBNANT  NOT  TO  8UB,— BM  BABsairiT,  L 
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[CBOWN  GRANT. 
F«ltWljf  and  tgtet  •/, 

1.  TIm  Ud  of  all  BATigiJbk  xUrm  mhtff  thttMs  flows  A«d  rfi<im,4Ail  «f  all  aitaartof 
or  amii  of  the  Ma,  if  bj  law  Totted  in  the  Crown:  bat  tbis  ownenbip  of  tbo  Crownif.for 

.    the  boBoit  of  the  Baiyeot,  and  oaanot  be  need  in  any  raasnor  to  ae  to  dofofato  horn  ot 

:    interfere  with  the  right  of  navifation  whioh  beloagt  by  law  to  all  the  enl^ti  of  the  malm. 

If^  therefore^  the  Crown  grants  part  of  the  bed  or  soil  of  a.naT|gd>le  rirer  or  an  estnnryy 

the-  grantee  takes  it  sallect  to  the  pnUio  rights  and  eannot  la  rsspeetof  his  owneraU^  of 

the  soil  oUim  an/thing  whioh  interftses  with  the  e^loynent  of  the  pnhUe  right 

2.  Anterior  to  Magna  Charta  (bj  whioh  snob  grants  were  prohibited),  a  seroral  flshiery 
in  an  arm  of  the  sea  or  narigabU  river  might  haTo  been  granted  bj  the  Orown  to  asiil^t  $ 
and  the  grant  might  inetado  a  fK^rtion  of  the  soil  fbrthe  pnrpose  of  the  flsheij.  Bat 
this,  like  everj  other  giant»  whenorer  made,  most  hare  been  snlO^t  to  the  imblle  right 
of  noTigation. 

Wbei%  therefore,  the  plsintiffii  claimed  to  be  entitled' by  Bojal  grant  to  a  portion  of  tha 
bed  and  soil  (below  low-water  mark)  of  the  arm  of  the  sea  whioh  forms  the  estoary  of 
the  rirer  Thames  opposite  to  the  manor  of  Whitstable,  in  the  open  sea-waj,  being  the  high 
road  for  the  passage  of  vossels,  and  elalmadt  as  an  Immemorial  pajment  dne  to  the  lorda 
J  of  the  manor,  a  sam  of  Is.  for  oveiy  vessel  whinb  east  anehor  within  the  preelnets  of  that 
part  of  the  bed  or  soil  of  the  river  within  the  manor  whioh  was  elaimed  bj  them :— Held^ 
that,  inasmach  as  this  olaim  interfered  with  the  right  .to  anehor,  wbieh  is  a  neeessaiy . 
part  of  the  right  of  navigation,  sabject  to  whioh  the  ori^nal  grant  mast  be  taken  to  have ' 
been  made, — it  eoald  not  be  snpportod  on  the  groand  of  ownership  of  the  soiL 

S.  If  sneh  pajment  be  olein^  as -an  aaoient  anehorage^ae,  soma  fools  most  be  shown 
whioh  prove,  or  flrom  which  it  maj  be  inferred,  that  the  soil  was  originally  within  tha. 
precincts  of  a  port  or  harbour,  or  that  some  service  or  aid  to  navigation  was  rendered  to 
the  public,  in  reipeot  of  whioh  the  alleged  grant  wa^madoi  bat  no  snoh  presnmption  oaa 
be  made  or  inference  drawn  from  the  mere  foot  of  an  immemorial  payment.     Tk9  geeipaey  • 
ofFr—  FUhen  and  Drtdgkf  of  WhiUtahU  ▼.  <7anNy  80S.] 

BAMAOSS. 
■  Jfawars  •/,  in-  aaHtmftr  hfomtik  vf  cswSi  act. 

The  ship  A.,  Insnrsd  in  a  elab  (of  whioh  the  defendenta  were  managers)  by  one  of  tha 
eonditSoas  of  which  it  was  provlddl,  that,  **  In  ease  of  damage  or  loss  by  eontaot  which  any 
ship  in  this  association  may  do  to  others,  this  society  shall  be  liable  to  contribute  Its  pro- 
portion, but  not  beyond  the  sum  insured,  and  also  law  costs  given  in  any  suit  or  action 
defended  by  the  previous  eonsent  in  writing  of  the  managers  upon  this  policy,"  ran  into  and 
damaged  the  plaintiff's  ship  B.  The  owners  of  the  ii^ured  vessel  eansed  the  ship  A.  to  ba 
arrested  under  process  from  the  Admiralty  Court ;  whereupon  her  owner  and  the  defend- 
ants, in  order  to  prooare  her  release,  egreed  with  the  owners  that  they  or  one  of  them 
would  pay  them  "  the  amoont  of  damage  which  fibe  9aid9kip  B.  has  received  from  the  said 
ooUision,  and  also  the  eosts  of  the  prooeedings  in  the  Conrt  of  Adoriralty  against  the  shipi" 
•—to  be  ascertsined,  in  oase  of  dispute,  by  Mr.  Richards,  the  average-staler: — 

Held,  that  "  the  ship  B."  meant  « the  owners  of  the  ship  B.,"  and  that  the  plaintiffs  were 
entitled  to  recover  the  same  measure  of  damages  under  tha  egreemont  that  they  would  have 
been  entitled  to  in  the  prooeedings  in  the  Admiralty  Court,  vis.  the  expenses  of  repairing 
their  vessel,  the  costs  incurred  in  the  arrest  and  detention  of  the  A.,  and  the  loss  of  freight 
during  the  time  the  B.'s  repairs  were  going  on.    J7tai^  v.  HoUnanf  1. 

DKCLARATION  OF  YALUB,— Sea  Railway  Compavt,  1-4. 

DKCK-CAROO. 
Jtttittm  o/,*-8ee  Snmiia,  4. 

DBBD. 

0/  arrangetnentf'^Bm  Bahkrupt,  1. 
0/eampo§Uion, — Bee  BAVKntrrr,  S-d. 
0/ intpectionf-^-^Qm  Babkrupt,  2.  ' 

Void  or  mndabUt—B—  Bavkbvft,  4,  &> 

DnAMATIONr-rflerl^Mb 

PJBtlNtJB. 
Mndtr  o/countt/or  conhtrtton  and  d€UnHcn  o/gaodt,' 

A  count  for  the  conversion  and  a  count  for  tho  detention  of  goods  ought  not  to  1w 
■llowed,  unless  a  Judge  at  chambers  is  satisfied  that  NhttMitlal  jnstioo  reqnifts  thit  thsf 
should  be  Joined.    Mflc^/grd  v.  Taghr,  209. 


) 
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DBVISB. 

Oonttmetion  of, 

EtuUe  v€0ted.}—k  tMtotor  bj  bia  wdl  dtriitd  eerUla  iwd  eitetoi  to  bif  dragbtsr  Haniatt 
for  life,  uid  after  bar  deatb  to  b«r  aona  aneoeaaiTaly  in  tall,  and,  la  defaalt  of  anab  iaaaa^ 
to  bia  aon  Jobn  Artbar  to  fta.  Bj  a  eodieil,  tba  teatator,  altar  laeitiag  tbat "  be  bad  hy 
•  bia  will  doriaad  tba  raTaraion  in  faa  ia  aaveral  aatataa,  azpeetaat  on  tba  doeeaaa  of  bia  aaratal 
.  daugbtara  (inelading  Harriatt),  to  bia  aon  Jobn  Artbar,"  and  tbat  '*be  bad  doriaad  olWr 
•atataa  to  tmaiaaa  to  tba  aaa  of  bit  aald  aon  antU  ba  abonld  attain  tba  ago  of  twaatf-ftvia 
yaara,  and  tbaranpon  to  bim  and  bia  aaaigna  for  evar/'  daolarad  bia  will  to  ba,  ''tbal^  in 
•aaa  bia  aaid  aon  aboold  bappan  to  depart  tbia  Ufa  without  laaTing  lawfol  iaane  of  bia  body 
liring  at  bia  deoaaaa,  and  h^/ort  (ia  •aid  —wral  ettattt  §homUi  ftaeoMM  aaated  in  kim  fty  virtwa 
e/  th9  9aid  Maaraf  Um%taiion§  i^oreaaid"  tba  aaid  aatataa  abonld  go  to  anab  of  bia  daugbtan 
aa  abonld  tban  ba  liring,  and  to  tba  iaana  of  anab  of  tbem  aa  ahoald  tban  ba  daad,  ia  lh« 
manner  tberain  mantiooad. 

Tba  taatator  died  in  1804 1  Jobn  Artbar  atUinad  twaaty-flra^  and  died  ia  1844,  wltbool 
baving  bad  iaana :  and  tba  taatator'a  dangbtar  Harriett  died  unmarried  In  1864. 

Held,  tbat  <<Taatad,"  in  tba  oodioil,  meant  '<Teatad  in  inttrtH,"  and  eonaaqnantly  tba^ 
on  tba  deatb  of  tbe  teatator,  tbe  eatatea  reatad  Immediatel  j  in  tbo  aon  Jobn  Artbnr,  anb^aat 
to  ihp  aatatei  limited  to  tbe  daugbter  Harriett  and  ber  iaana^  and  tbat  tba  deriaeea  of  J^b« 
Artbur  took.    Miehardwn  ▼.  Power,  780. 

DISTRICT  SUBVBTOB,— See  Hi«hwats. 

DBAINAOB. 
.Aluration  and  ift'oamoa  o/,*-See  MaTBOPOLii  LOOAL  BLuiAVainun  AOT. 

ISASBMBNT,— See  PuiOBimos  Act. 

BLBCTION,— See  BiiiKauPT,  4^b. 

KRROR. 

Error  in /ad. 

It  ia  no  gronnd  of  error  in  faet,  tbat  tbe  wbole  of  tbe  apeaial  jnrora  atruek  weia  nal 

gammoned,  or  tbat  tbe  apecial  Jarj  panel  waa  ealled  over  and  a  talea  |»ra7ed  before  10  a. 

;    M.,  the  time  for  wbieb  tbe  apeaial  jorora  ware  anmmoaed^^ — ^it  not  being  eompeteat  to  tbe 

.     party  to  arer  anything  that  ia  ineonaiatent  with  tbe  reeord.    Jrwin  t.  8if  (7.  Qrojf,  BmrL,  MA 

[Affirmed  on  error  in  Cam.  Soaeo.  M.  Vao.  1806.] 

BSTATE  «  vested,"— See  DaTisi. 

FALSE  REPRESENTATION. 
On  the  9aU  of  a  publio'hoMo, 

1.  Tbe  platntifT  bought  of  tbe  deftndaat  <«tbe  koaaohold  fmrmitnr^  JUtharto,  afanaOSt  tie 
trade,"  Aa.,  of  a  pnblio-bonae,  '<aa  per  inventory  takita  by  W.  W.,"  for  2621.,  upon  a  repre-> 
aantation  by  tbe  defendant  that  the  reeeipta  of  tba  bonae  were  801.  per  month,  wbieb  repra- 
aentatiou  tamed  out  to  be  falae.  In  an  aetion  for  tbia  miarapraaentation,  tbe  deelaratioa 
alleged  tbe  agreement  to  be  for  tbe  pnrobaae  of  tbe  goodwill,  Ibmitnre,  ftztnree,  Ae.  >- 
Held,  tbat  tbe  deelaration  aubatanfially  at^tad  tbe  true  aature  of  tbe  agreement  and  tba^ 
at  all  erenta,  tbe  eourt  would,  if  neoeaaary,  amend  it.     OaUr  t.  ITood^  286. 

FBLLOW.WOREMAN,~See  MAina  avd  Smtaxt. 

FIRE  INSURANCE,— See  InausAvoa. 

FISHINQ,— See  Shootiitg,  3. 

FREE-FISHERT,— See  PRigcaipnox  AoT. 

FREIGHT. 
Pre-pajfmtni  of, — See  SHiPpna,  2. 

GAME,— See  Shootiho. 

GAMING. 

JBetting-howee  under  16  S  17  Viet,  a.  110. 

Held  by  tbe  Baebequer  Chamber,— rareraing  tbe  Judgment  ef  tba  OemnoB  Pitaa,  tbal 
tbe  habitual  uae  of  a  apot  in  a  pablle  park  for  the  raeelTiBg  of  depeeita,  to  retora  a  laifar 
ium  on  the  continganay  of  a  partieular  b<trio  winning  n  raoe^ia  ael  the  uaing  of  a  "  plae^ 
for  anch  pnrpoae,  within  the  16  A;>17  Viet  e.  110,  a.  1.    Doggett  r.  flaHiraa,  706. 

OK^ERAi  AVERAGB,'~See  SaiFF|ir«^  8,  4. 

GOODWILL,— See  Falsi  RBPBBtaaTAnoa.    Railwat  Covpavt.  "^ 
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GUARANTEE. 
Conairu^ion  of, 

A.  Agreed  (o  do  for  B.  4  Co.  all  tbe  wood-work  on  an  iron  fhlp  which  B.  A  Co.  weft 
haildiog  for  M.  k  Co.,  aoeording  to  a  oerlain  tender,  the  whole  to  be  completed  for  3800^. 
The  eontraet  or  tender  contained  the  following  danae, — ^'Any  important  work  not  mentioned 
In  thii  tender  that  maj  be  repaired  to  be  done  by  tht  owner;  to  be  paid  for  by  them,  in 
addition  to  the  amount  heroin  ipecifled."  The  work  waa  andertaken  by  A.  for  B.  k  Co. 
upon  the  fkith  of  a  gnaranteo  by  C,  as  foUowi,'^"  In  eonfi'deration  of  yonr  contracting 
with  Meiers.  B.  k  Co.  for  the  wood-work  of  an  iron  ship  now  bnilding  by  them  for  Messrs. 
,  M.  4  Co.,  we  ^ereby  gnaranteo  the  payment  to  yon  according  to  the  eoi^raeu"  The  word 
**  important"  in  the  contract  was  inserted  by  A.,  with  the  consent  of  B.  4  Co.,  after  tha 
guarantee  was  signed  by  C. : — 

Held,  that  the  contract  bound  B.  4  Co.  for  extra  work  done,  they  being  the  persons 
referred  to  as  '*  the  owners;"  and  that  the  insertion  of  the  word  *'  important"  had  no  mate- 
rial effect  upon  the  liability  of  C.  under  the  guarantee,    Andrnoe  V.  Lawreuee,  768. 

[Afllrmed  in  the  Exchequer  Chamber,  778.] 

GUNPOWDER. 

Damage  from  expioeiono/f — See  IirBuaAXOl. 

HARBOUR-DUBS,— See  SHiPPna,  1. 

HIOHWAT. 

OhHruetion  o/p-^-^Qm  RAILWAY  COKPAVT. 

EIOHWATS. 

il/i}K»iiifM«fiC  and  mnoMil  of  emrvegor, 

Surttgor'e  aeeounte.] — A.'s  year  of  oflBce  as  surrejor  of  highways  in  fh%  township  of  D. 
expired  on  the  25th  of  March,  186S,  when  B.  was'  appointed  his  successor,  pursuant  to  the 
5  4  6  W.  4,  c  50,  and  at  the  next  special  sessions  (on  the  1st  of  April)  A.  Torifled  and  passed 
his  accounts,  which  showed  a  balance  of  liL  6«.  5d,  in  hit  hands  due  to  the  township.  At 
this  time  there  were  debts  owing  by  A.  as  such  surveyor.  On  the  10th  of  April,  a  highway 
board  was  formed  (under  the  26  4  26  Viot  e.  61)  for  a  district  which  included  the  township 
of  D. :  and  on  the  4th  of  May  the  board  appointed  a  district-sunreyor.  B.  ncTcr  acted  na 
surveyor  at  all : — Held,— upon  the  eonstrnetion  of  \he  5  ^  6  W.  4,  c  60,  ss.  42,  43,  and  25 
4  26  Vict.  c.  61,  »»,  11,  43,— that  A.  was  an  "outgoing-sunreyor,"  and  as  such  liable  to 
account  to  the  board ;  but  that  he  was  entitled  to  the  same  allowances  for  disbursements^ 
4c.,  from  the  board  as  be  would  huTO  been  entitled  to  if  he  had  paid  over  the  balance  to  hia 
Immediate  snooessor  in  offlee,  B.     Wrexham  Highwag  Board,  app.,  ffardeaetle,  resp.,  177« 

HUSBAND  AND  WIFE. 
Joinder  of  canete  of  action. 

1.  Sinee  the  Common  Law  Procedure  Aot,  1852,  s.  40,  a  count  for  breaking  and  entering 
the  premises  of  the  hueband  may  be  joined  with  a  count  by  the  kueband  and  wife  for  assault- 
ing and  imprisoning  the  wife.    Morrie  ▼.  Moore,  360. 

JLcknoteledgmente  bg  married  women, 

2.  Affidavite.] — The  rule  of  Michaelmas  Term,  1862,  aa  to  the  form  of  affidaTits  on 
acknowledgments  taken  under  the  statute  3  4  4  W.  4,  e.  74,  is  directory  only.  Exparto 
Eliza  Hall,  869. 

Z.  fnre  Cooper,  18  C.  B.  N.  S.  220,  confirmed.     76. 
CoHvegance  of  the  wi/e'e  eeparate  prupertg,  under  3  ^  4  IF.  4,  e.  74,  «.  91. 

4.  An  order  for  the  couToyance  of  property  by  a  married  woman,  under  the  3  4  4  W.  4^ 
e.  74,  s.  91,  will  only  be  made  with  reference  to  a  contemplated  purchase,  /m  re  ifarg 
€raham,  370. 

5.  Conveyance  of  separate  property  by  married  woman,  where  liTing  apart  by  sentcnee 
of  Judicial  separation,  without  slimonyi  4o.    £x  parte  Sueannah  Andrtwe,  371. 

INDUSTRIAL  SOCIETIES. 

'.     Winding  np,  under  26  A  26  Vioi.  e.  87. 

1.  No  appeal  lies  to  this  court  from  the  eoanty-eourt.  In  respect  of  aa  order  made  in 
exercise  of  its  powers  in  a  winding-up  proceeding  under  the  17th  seetion  of  the  Industrial 
and  Provident  Societies  Act,  1862,  26  4  26  Viet  e.  87.  ffendereon,  app.,  Bamber,  resp., 
640. 

2.  Whether  the  eounty-eoart,  nnder  the  anth<»rlty  eonfbrred  upon  It  by  that  statute, 
haf  power  to  make  aa  order  restraining  proceedings  in  the  Liverpool  Passage  Court  against 
a  member  of  an  industrial  society  registered  ander  the  26  4  26  Viet.  e.  89,  which  Is  being 
wound  up  in  the  oonnty-eonrt  by  virtae  of  the  jnrisdietion  eonftrred  npon  it  by  the  26  4 
26  Viot  e.  87,  s.  17,— ^a«rt  f    lb. 
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INJURIOUS  AFFBOTIONi— Sao  Railway  Covpajit. 
XNePRCXORSOIP. 


IN8URANCB. 

JE>]»Iottoii.]-»BjtheL  termi  of  A  poliej  prtmliw  wcrt  iDivred  agslnit  <'neli  Iom  ot 
damage  as  shoald  or  mtgbt  be  oeeadoned  bj  yirt  to  fhe  propertgr  tberein  meotSoiied:''— 
Held,  Ihat  tbis  did  not  eorer  damage  reioltiBf  from  tbe  dinarbaoee  of  tbe  atmoepbere  bgr 
Ike  ezplotlon  of  a  gunpowder  magaiiM  •  nile  difta&t  from  tbe  premiiM  incnitd.  A 
T,  The  Lcmdvm  A§nartMte,  ISC 

JXTTI80Nr-«-6ee  Baipyxvg|  4. 

JOINT-STOCK  BANK. 
Sh4u-€9  in,— See  Brokkb. 

JOINT-STOCK  COMPANY. 
Skarm  te,-— See  Bbokbb. 

JUDICIAL  SBPARATION,— See  Hvibahd  abd 

JURY. 
Spteialf-^-^Qm  Bbbob. 

LANDS  CLAUSBS  CONSOLIDATION  ACT. 

CompeMatian  umder  tk€%S9  VieL  e.  18,  «.  68,-000  Baawat  OOBrAinr«  X 

LAUNDBRi— See  Oamdr.  Murtjftk,  7SS. 

LRASB. 

Smrrendar  o/, — See  BabkBVPT,  7. 

Jkmagn  on  eomintet/or  eaU  o/^—6m  YbbBOB  Mt3  PvBOBAtB%  tb 


LBASINa  POWBR,— See  Powbb. 

LBATy-'See  PBBtoBiMoB  Act* 

[LETTERS  PATENT. 

CtfiMlmelton  of  tpeeiJSeatiim, 

1.  Tbe  objoet  of  tbe  6  4  6  W.  i,t.  88,  Bvtboriaiat  diflelai«ei%  waetoeMUo  tbe; 
wbere  bif  apecifieation  eonlaini  a  raflleient  and  good  description  of  a  nselU  ioToatioB,  bB8 
tbat  description  is  imperiiled  or  baiarded  bj  sometbing  being  aanezed  to  it  wbicb  is  eapB> 
ble  of  being  severed,  leaTing  tbe  original  description,  in  its  integrity,  good  and  sufflcieo^ 
witbont  the  necessity  of  addition,  to  lop  oiT  the  Ticions  matter,  and  leare  tbe  original  in^ 
tlon  ss  described  in  the  spedflcation  untainted  by  tbat  Ticions  excess.  Bnt  it  is  not 
potent  to  bim  to  oonrert  a  specification  bad,  in  the  sense  of  its  containing  no  deseriptioB 
of  any  nsefbl  inTontion  at  all,  into  a  good  specification,  by  adding  words  which  w^M 
oonTcrt  tbat  which  is  a  banen  and  unprofitable  generality  into  a  specific  and  definite  and 
practical  description. 

2.  Tbe  expression  «new  maanfaetore^  in  tbe  SI  Jae.  1,  e.  8,  not  only  oomprshends  "proo 
daetions,*'  hot  it  also  eomprehends  the  means  of  prodocing  them, — a  new  machine^  for 
instance,  or  a  new  combination  of  machinery,  or  a  bow  process,  or  aa  improremeot  of 
an  old  process. 

8.  The  use  of  a  roller  and  a  bowl  for  calendering  and  emboesing  fobrics,  and  the  meaBi 
of  regntatiog  the  relatiTO  speed  of  their  motion,  was  well  known.  In  the  proeess  of 
eslendering,  the  roller  was  smooth,  and  the  speed  of  tbe  roller  and  tbe  bowl  was  naequal: 
in  tbe  process  of  embossing,  tbe  roller  was  ongraTod  or  patterned,  and  the  speed  of  tbo 
roller  and  of  tbe  bowl  was  eqnaL  Tbe  plaintiff  took  oat  a  patent  for  a  oombinatioB  of  li» 
engraTod  or  patterned  roller  with  the  differential  speed  of  the  roller  and  tbe  bowl,  ia  ocdor 
to  effect  the  two  proeesses  by  one  operation.  Tbo  patent  piofoeeed  to  be  for  *■  b 
BMnts  ia  emboseiog  and  flaisbiBg  woven  fobrics,  and  in  tbe  maebiBOiy  or  apparatae  i 
ployed  therein;"  and  the  novelty  profosaed  to  oonslet  in  the  nee  of  roUeva  baviBg  ** 
dfign  grooved,  inted,  engraved,  milled,  or  otherwise  indented  «po«  them."  Finding  thai 
the  e0Mt  of  the  differential  speed,  wbere  tbe  roller  waa  esgraved  or  indented  leBgifdinaHy» 
waa,  to  destroy  tbe  fobric,  tbe  plaiotlff  entered  a  diaelaiaaer,  by  wbieb,  beeidee 
tbe  latter  braneb  of  tbe  titie  of  tbe  original  patent,  bo  diaolaiaMd  <<  tbe  nae  oT  any 
d«aeription  of  deaigna  apen  tbe  aarfooe  of  the  voUer OBeefietreeinr f passes,  foila% 
tations  made  aronnd  its  BBrfooe:^ — 
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LXTTBR8-PATBNT. 

Oam&trmeHon  of  9gm€ifmaitUm  {eonHnvmfy 

H«UI,  by  tte  Ho—  of  L0rdir-«ttn»teg  th«  jndgnwDt  of  tbe^onrl  Wloii»--«Uiai  tlM  pro- 
•  oeM  dworibod  te  the  oriciiMl  ■paoifloatioo  wm  bo(  the  propor  mt^t  of  a^pttttiii;  and  that 
Ibo  JUooloiaer  imi  lMid»  m  AttomptiBf  to  tan  that  whieh  wm  an  inpraotieaUe  goaorali^ 
IbIo  a  apooiflo  iDvontioa  not  daioribod  in  the  original  apoeifteatioD. 

4»  Spirml  giooToa  on  the  roUor,  wliieh  in  tbair  oifoet  ooold  not  be  praotieably  diBtingaish- 
•d  from  eircmtar  groorei^  woald  be  an  infringement  of  the  patent.    BaUt«m  ▼.  Smi^,  818.] 

LIBEIi. 
AmHJie&iUm  cfyttrU 

1.  In  an  notion  fbr  a  Itbei  oontaioed  in  two  lettera  pnUtobed  iti  a  newepaper,  the  defend- 
■nt  pleaded,  by  wsy  of  jnttiltoation,  that  the  seeond  letter  (Whieh  to  ittelf  contained  a  die- 
ttoet  fabatantiTe  Ubel)  was  a  fair  oomment  apon  the  faeti  atated  in  the  first  letter  .'-^Heldy 
bad.     Walker  r,  Brogdem,  65. 

S.  To  say  of  a  elergyman  that  be  eame  to  the  performanee  of  Birine  Senrice  to  a  towar* 
tog  passion,  and  that  his  condvet  was  calonlated*  to  make  infidels  of  his  congregation.  Is 
Uhelloas.    /6. 


LIVIBRPOOL  EQUITABLK  CO-OPBBATIVV  800XSTT,— Bee  IHDuawAL  BocinnBl. 

1^080  OF  PBOVIT8r-^3ee  Rmlwax  CoMPAav^  M. 

L0WB6T0FT  HARBOUR,— See  SnPFiva,  1. 

MASTBR    AND  SERVANT. 

Liability  o/ matter /or  wjur]f  to  a  •wvauL 

Negligonee  of  feUow-worhmanSl — To  render  a  master  liable  for  an  ii^ary  to  one  in  Ut 
employ,  throngh  the  negligence  of  another  person  also  in  his  employ,  it  mast  be  shown 
that  the  latter  was  placed  by  the  master  in  sneh  a  position  of  tnist  and  aatfaority  as  to  bo 
fairly  considered  as  his  repreaentatiTO  in  the  establishment    Murpkjt  r.  Smith,  881. 
Bight  of  a  maeter  to  mto/or  «  pereoaal  injury  to  hie  eerpamt, — See  Railway  Comfaxt,  7. 

MBROER. 
.  .  Q^«t»|>/e-eoiilrael  cMil  in  a  epeeialtg. 

To  operate  a  merger  of  a  simple-eonlraet  debt  to  a  specialty,  the  specialty  must  be  co-ez* 
tensive  with  the  simple-contract  debt,  and  between  the  same  parties.    BoaUr  r.  Jfityer,  78. 

METROPOLIS  LOCAL  MANAGEMENT  ACT. 
Mtwration  o/eewere, 

1.  Where  the  vestry  or  district-board  of  a  parish  or  district,  nnder  the  powera  oentmiA 
on  them  by  the  Metropolis  Local  Management  Act,  18  4  18  Vict,  c  120,  sabetltnts  n  new 
sewer  in  a  course  diflbrint  from  that  of  an  old  oae>  and  think  proper  to  divert  hoaee-drato* 
age  (not  to  itself  deSMtive  or  tasnfioient)  from  the  latter  te  the  former,  they  are  bound 
(nnder  s.  88)  to  provide  new  drains  fbr  iIm  oM^  ones  so  diverted^  end  cannot  call  upon  thn 
owners  of  the  pramiees,  nnder  s.  78,  to  pay  the  espente  of  onelt  new  dnttoih  8k  Muryh* 
(eiM  (  Veetrg),  app.,  Vitot^  rsap.,  4M. 
WidHk  nf^etreete^ 

8.  The  88th  seetlen  of  the  MelropoHs  Mnnafsment  Amendmant  Act>  1688»  prevtAse  that 
''no  existing  road,  passage,  or  way  being  of  a  lees  width  than  48  fret  shall  be  heteafter 
farmed  or  laid  out  for  building  as  n  stvset  for  the  pnrpeees  of  carriage-tmflic,  unless  such 
road,  passage^  or  way  be  widened  to  the  foil  width  of  48  fret," — the  measurement  to  bn 
taken  half  on  either  side  from  the  centre  or  crowu  of  tli»  roadway  to  the  ontemat  wall  or 
front  of  the  house,  or  to  the  fonee  or  boundary  of  the  feirtoomH,  M  any :— -Held,  that  this 
provision  did  not  apply  where  the  bnildinga  abutted  t'W  Hike  romr  upon  an  old  tone  of  less . 
width  than  48  foot     The  Metropoli$am  Board  of  EMU,  app.»  Oom,  map.,  448. 

And  see  MnrmopotiirAn  Bonnn  or  Woi 


aiXTROPOLITAH  BOARD  OF  WORKS. 
^wpjn wl»o»  for  ImmA  tetkemfor  morie  of 

1.  In  1884,  the  eommissionors  of  sewers,  nnder  the  U  4  IS  Vict  c.  112,  gave  notice  to 
A.,  the  occupier  of  land  under  &  lease  granted  by  a  tenant  for  life^  thnt  they  were  about  to 
•onstruet  a  new  sewer  across  the  same ;  and  to  the  easly  past  of  1866  the  work  was  don^ 
•o  ttotlee  having  been  given  to  the  owner  of  the  foe.  The  Metropolis  Local  Management 
Aety  1866, 18  A  18  Viet.  e.  128,  passed  after  the  work  was  so  done,  and  caoM  into  operation 
•n  the  let  of  January,  1888.  On  the  espiratlon  of  A.'s  lease  to  1882,  B.,  who  bad  sue- 
4iededto  thooitnteon  the  death  of  the  toMnt  for  Ufo  (to  November^  1866^^,  for  tho  first 
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Oomptmtuiion/'or  laud  tak^nfwr  workt  of  {eontitnHd). 
,    tliM  beeuM  mrnw  of  the  eziitoiMe  of  the  —iter,  whtob  H  wm  »grMd  bad  depfwiatod  tbm 

TaliM  of  tho  proportj  for  bnilding  pnrpoiei  to  tbo  oztont  of  IMOI.  :»H«M,  tbat  Uie  ItobiKl^j 
^  «f  Uie  eommisgioBon  of  so  won  to  eomponaoto  B.  for  mob  duiago  wms  tmslbrrod  to  tlM 

motfopoUtui  board  of  worka  bj  rfrtao  of  the  provifiona  of  tbo  Motropolii  Looal  Manage 

Bont  Aet,  and  that  the  elaim  was  not  too  lata,    /a  ro  PHiimard  t.  M^hvpoUtmm  Bomrd  rf 

W9rk$,  489. 
Ovmftetuaiian/or  partieular  damag*, 

3.  The  mere  temporary  obatraetion  of  aeeeu  to  premiaea,  thoagfa  it  maj  eaoae  some  ia- 

eoBTenienee  and  loaa  of  bnaineaa  to  the  oeevpier,  U  not  a  ^  damage"  in  retpeet  of  whieh 

be  ia  entitled  to  elaim  eompensation  nnder  the  lS6th  and  SSMb  aeetioBa  of  the  Metropolia 
.  Looal  Management  Aet,  18  4  19  Viet  e.  ISO.  Mvrimg,  app.,  Metropolitan  Board  of  Worka, 

reap.,  610. 

XBTROPOLITAN  BUILDING  ACT. 

**  Adjoining  ownir/'  wthin  18  A  19  VieUe,  121 

1.  A.  waa  leaaee  for  ninetj-nlne  jeara  of  preodaea  in  the  dty  of  London,  the  vbola  ot 
whieh  were  nnderlet  by  him  for  improTod  renta  to  peraona  who  took  each  an  intawat  li 
hia  portion  of  them  greater  than  that  of  a  tenant  from  year  to  year : — Held,  that  A.  waa^ 

'  nerertbeleaa,  liable,'  aa  an  *'  a4|oining  owner,"  to  eoniribute  to  the  ezpenae  of  repairing 
or  rebnilding  a  party-wall  by  hia  neighbonr,  nnder  the  Metropolitan  Building  Ael»  18  k 
19  Viet  e.  123.    Hunt  ▼.  HarrU,  18. 

2.  Whether  he  had  any  remedy  OTor  againat  bia  nnder- tenanta,  fmatro  f    Ik. 

XI8RKPRBSBNTATI0K,— See  Pal»  RapnsianTAnoH. 
VKOLIOENCE,— See  Bavkivo  Compait.    Railway  Compaiit,  8. 
OPPICUL  AQSIGNBB,— See  BAiKnuPT. 
PASSAGE  COURT  07  LIYERPOOL,— See  Ivdvitbxal  SocntTxia. 


PLEADING. 
Joindor  of  eonate. 

A  eonnt  for  the  eonreraion  and  a  eovnt  for  the  detention  of  gooda  onght  not  to  be  allowed 
nnleaa  a  jndge  at  Chambers  ia  aatiafted  that  aabatantial  Jnatioe  leqairei  that  th^  ahonld  ba 
Joined.    Mock/ord  ▼.  Taylor^  209. 

POWDER  MAGAZINE,«-See  IxsvBAJica. 

POWER. 
.     QfWtuimg. 

1«  By  a  private  aet  of  6  G.  1,  o*  39,  paaaed  in  1729  foe  the  pnrpoae  of  eonfirming  a  prior 
settlement  of  the  Shrewabnry  eatatea,  those  estates  were  limited  to  the  issue  of  the  aettlor 
as  they  should  sueoeed  to  tho  earidom;  and  the  net  eontained  powers  for  eaoh  sueeessivu 
tenant  for  life  or  in  tail,  to  oharge  i^e  lands  for  portions  for  younger  ebilden,  to  jointure 
and  (by  s.  10)  to  lease  all  or  any  part  of  the  lands  f»r  three  Utos  or  twenty-one  years,  or  Ibr 
any  terra  of  years  determinable  on  three  Utos,  so  as  there  should  be  reserved  and  made 
payable  by  every  sueh  lease  tho  uaual  and  aoouatomod  farlg  rouio,  boons,  and  servleeSy 
with  a  proviso  of  re-entry  for  non-paymenk 

By  a  subsequent  act,  passed  in  1808,  eertain  out-lying  portions  of  the  estate  (set  out 
in  a  sehednle  annexed  to  the  net,  and  whieh  included  .all  the  lands  ia  the  township  of 
Ozton )  were  conveyed  to  trustses, — "  for  ever  freed,  released  and  discharged,  and  absolutely 
acquitted,  cKempted,  and  exonerated  of  and  from  all  and  every  the  uses,  trusts,  estates^ 
entail*,  remainders,  charges,  powtrt,  provisoes,  limitations,  and  agreements  in  and  by  the 
settlement  and  the  act  of  1720  respectively  created,  limited,  provided,  and  declared  ef  and 
eonceming  the  same  hereditaments  and  premises,  or  any  of  theai,  except  only  sueh  leases 
as  had  been  theretofore  made  or  granted  of  the  same  in  pursusnce  of  the  powers  contained 
in  the  said  settlement  and  act," — In  trust  to  sell,  and,  on  payment  of  the  purebase-money, 
to  convey  the  same  to  the  purchasers  "  freed  and  discharged,  and  aequtf ted,  excmpledy 
and  exonerated  as  aforesaid,"— the  proceeds  of  such  sales  to  be  laid  out  in  the  pnrebase  ef 
other  lands,  to  be  subject  to  the  same  uses,  Ac,  as  the  lands  so  sold. 

By  the  7th  section  of  the  act  of  1803,  it  was  enacwd  and  declared,  that,  «ln  the  mean* 
time  and  until  the  said  manors,  lends,  Ac,  thereby  diiected  to  be  sold,  should  be  aold  In 
pursuance  of  the  trusts  sforesaid,  the  same  premises  respectively  should  bo  held,  possssssd, 
and  ei^oyed,  and  the  rents,  issues,  and  profits  thereof  should  be  had,  reeetved,  and  takes 
by  and  be  applied  to  and  for  the  beneflt  of  snch  person  and  peraons  as  would  havu  baoa 
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POWia. 

0/Umaimg  (omIiiiimiI). 
«Btltltd  tbarttoy  aad  o«ghl  to  k»T«  Md^  poMMMd^  or-  t^loT^d  and  wealy^d  the  sum 
VMpMtiTvly  la  MM  thai  Mt  had  not  bean  mada." 

la  \99%f  the  lliaa  aail  graalad  to  oaa  Pim  a  laaM  of  a  poitton  of  Iha  land  -w  Tasted  hj 
Iha  aal  of  1808  ia  traateee  for  aato  (and  whieii  had  not  bean  sold),  for  aiDety-Dine  years, 
proTlded  thiee  persona  named,  or  oithet  of  then,  shoald  so  long  live,  at  the  yearly  rent 
of  881.,  Pim  coTonanting  to  lay  oat  1000/.  in  hnilding  on  the  land  vlihin  ftve  years  : — 

field,  that  the  settlement  and  aot  of  parliament  gare  the  earl  no  power  to  lease  the  l«|d 
la  qoastion,  so  as  to  Mnd  sneeeeding  tenants  In  tail  of  the  Shrewsbory  esUtas.  TA«  Earl 
9/  Shr9W9bur]f  T.  JTtigkiUf,  606. 

2.  By  a  private  aot  of  6  0. 1,  e.  SO,  passed  In  17S0,  for  the  pnrpose  of  eonflrming  a  prior 
wttlement  of  the  Shrewsbniy  estates,  those  estates  were  limited  to  the  issne  of  the  settlor 
as  they  shoald  saooeed  to  the  earldom:  and  the  aot  eoatained  powers  for  each  saeeessiTO 
tonant  for  life  or  In  toil  to  eharge  the  lands  for  portions  for  younger  ehildren,  to  jointnre^ 
and  (by  s.  10)  to  lease  all  or  any  part  of  the  lands  for  three  Utos  or  twenty-one  years, 
or  for  any  term  of  years  deierminable  on  thrse  lives,  so  as  there  shonld  be  resenred  and 
made  payable  by  erery  sneh  lease  <ile  unml  and  accmatotned  r«nt§,  boons,  and  senriees,  with 
?        a  proTiso  for  re-entry  for  non-payment 

By  an  aet  of  1808,  48  9.  8,  e.  40,  ««for  Tostlog  part  of  the  MhM  utatet  of  the  Earl 
of  Bhrawshnry  In  tmstees  for  sale,"  4e.,  eertain  ontlylag  portions  of  the  property  (set  ont 
la  a  sehedolo  annexed  to  the  aet,  and  whieh  inelnded  all  the  lands  In  the  township  of  Ozton) 
vera  eonveyad  to  tnsteea,— '^  for  erer,  flraed,  released,  and  discharged,  and  absolntely 
aaqnittad,  exemptad,  and  azoneratad  of  and  from  all  aad  erery  the  nses,  trusts,  estates, 
antalls,  rnnalndars,  charges,  powan,  prorisoes,  limitations,  and  agreements  in  and  by  the 
•ettlement  and  the  act  of  ITSO  raspectiTcly  created,  limited,  prorided,  and  declared  of  and 
aoneeming  the  same  heradltamanto  aad  pramises,  or  any  of  tiiem,  except  only  such  leases 
aa  had  beofi  theretofore  nwde  or  granted  of  the  same  In  pnrsnanoe  of  the  powers  eontolned 
In  the  said  aattleaMnt  and  aet,"— la  tmst  to  sell,  and,  on  payment  of  the  pnrchase-money, 
to  oonToy  the  aama  to  the  pniehaser  '*  freed  and  discharged,  and  acquitted,  exempted, 
aad  exonerated  as  aforesaid,"— the  proceeds  of  such  sales  to  be  laid  out  In  the  purchase 
of  other  lands,  to  be  subject  to  the  same  uses,  4c.,  as  the  lands  ko  sold. 

By  the  7th  section  of  the  aet  of  1803,  It  was  enacted  and  declared,  that  **  in  the  mean- 
liBM  and  nntU  the  said  manors,  lands,  4e.,  Uiereby  directed  to  be  sold,  should  be  sold  la 
porsaaaca  of  the  trosto  aforesaid,  the  aama  premises  respectiToly  shoald  be  held,  possessed* 
aad  enjoyed,  and  the  rants,  Issuee,  aad  profits  thereof  shoald  be  had,  receiTcd,  and  takea 
by  and  be  applied  to  and  for  the  benefit  of  soch  person  and  persons  as  would  hare  been 
aatltled  thereto,  and  ought  to  hare  held,  possessed,  or  enjoyed  aad  recelred  the  saaw 
leapeetirely  la  ease  that  act  had  aot  beea  made." 

No  sale  took  plaee  aader  the  last-mentioned  act.  But  In  1848  another  act  passed  (6  S 
t  Viet  e.  28),  for  Toatlag  of  Aer  pmru  of  the  tHiUd  Mtatt  of  the  Barl  of  Shrewsbury  in  trus- 
tees for  sale.  Tfio  1st  section  of  this  act,  after  reelting  the  act  of  6  0. 1,  c  20,  and  tha 
•eforal  settlements  anterior  thereto.  Tested  In  trustees  the  scTcral  estates  mentiooed  in  tha 
second  schedule  annexed  thereto  in  terms  the  same  as  those  eontalned  la  the  act  of  1808, 
la  trust  for  sale^— '^  sul^ect  aad  without  pr^udice  to  any  lease  or  leases  which  may  bare 
beea  mada  under  the  power  of  leasing  hereinaftor  contoined."  By  s.  3  the  moneys  arising 
from  the  sales  were  to  be  iUTosied  In  the  purchase  of  other  lands,  to  be  settled  and  limited 
to  the  same  uses  as  the  lands  so  sold  were  subject  to.  The  6th  section  enacted,  that,  "  in 
the  meantime  and  until  such  sale  or  sales  u  aforesaid,  the  said  manors  and  other  here- 
ditemente  hereby  vested  in  trust  as  aforesaid,  or  the  unsold  part  or  parte  thereof  for  tha 
tlam  being,  shall  be  held  and  enjoyed,  and  the  rents,  issues,  and  profits  thereof  be  had* 
received,  and  token  by  and  for  the  benefit  of  such  person  or  persons  as  would  have  beea 
entitled  thereto  and  ought  to  have  hold  and  ei^oyed  the  same  in  ease  the  same  premises 
had  not  by  this  aet  been  so  vested  in  trust  as  aforesaid."  By  s.  6  the  power  of  jointuring 
la  the  act  of  1720  wm  repealed,  and  new  powers  of  Jointuring  and  charging  were  given  by 
a.  7.  The  power  of  leasing  created  by  the  10th  section  of  the  act  of  1720  was  repealed  by  a. 
11 :  aad  new  powers  of  leastag  were  glvea, — ^by  s.  12,  for  twenty-one  years,  by  s.  13  for 
•Izty  years,  by  s.  88  for  any  aumber  of  years  not  exceeding  ninety-nine  years,  in  posssa- 
slon,  and  by  s.  40,  mtoing  leases,— to  **  wmrj  persons  aad  person  to  whom  the  said  manor% 
harsditomente,  and  premises  limited  by  the  settlement  and  act  of  6  0. 1  are  by  the  sama 
iattlement  and  act  respectively  limited  successively  as  aforesaid,  a«  and  vfhtn  ihejf  §haU 
tmpatHfMlf  bjf  wirttm  cf  tks  Uwtitaiiom§  afar—aid  &«  in  the  aetmal  po9§t»9ion  or  tntitUd  to  lAe 
fotipt  of  9km  rtnia  oiM  proftu  of  Qu  land§  tfhioh/or  tk«  timm  b4in§  •kaU  mtand  limited  and 
§tiii€d"  by  the  said  settlement  aad  aet  of  6  Q,  1,  « fo  f«c4  of  lAe  uses  limiud  6y  tU  sat^ 
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MWER. 

0/  /«<M«flf  (eonCiiMMii)* 
•UJUmm^mtd  mat  of  %S,  I  trntfueH^tlg  —  afurmmtj,  m  AM  t>—  %^mAtniitimg ar  oipwSlg 
</  e/wl  ."— 

Heldy  that »  1mm  Biaia  bj  sa  Xul  of  nM«tbar7,  tiler  tli«  pMstng  of  «Im  Ml  of  IMI^ 
of  pMt  of  tlio  Undi  whieh  h«d  boon  TOttod  in  truilMi  for  mIo  bj  tko  oet  of  Itnt,  mm 
a  Tolid  loMO  nsdor  tho  power  of  loMlng  oootalnod  la  the  ltd  aeetleii  of  tbo  aet  of  184S. 
Tk*  Earl  af  ff^rmmhmrjf  ▼•  Bmuitifp  661. 

1PRACTICE. 

Joinder  of  eoeert  </  aefton. 

Since  tbo  Common  Law  Prooedare  Aot»  185^  a.  4l0,  a  Mvat  for  braokiag  and  oatariag  Iht 
premiaei  of  tkt  kiubaitd  may  bo  joined  with  a  oonai  bj  tho  Aatkiarf  mmd  m\/k  for  aMwtting 
and  impriaoning  tho  wife.    Morrie  ▼.  Jfoore^  S69. 
^  Making  nbmitnon  to  r^erento  a  ruU  ^eearl^— 8m  AmMOmkMMMtm. 
And  MO  AHairn»aT« 

PBSSCBIPTION  ACT. 
^rt^  d  promdro  ia  grom, 

1.  Tbo  statate  S  4  S  W.  4»  o.  ri,  doM  not  apply  to 
groii, «.  g,  to  a  eiala  of  "a  foeo-Ahaqr^'  la  the  waiart 
FUmimg,  dSt. 
Jl^Jk*  fe  coMMealt^MMiirlfa 3 <» S  1^.4,0.71. 

S.  One  who  hj  leaM  or  by  Uoobm  flcom  thoowmr  of  the  aail  hM  tbo  right  of  dUggjImg 
and  working  elaf  (or  aOaeraU)  thereaadaiv  hM  aaeh  aa  Intereet  ia  tho  eoil  m  will  aatHla 
him  to  olaim  aadar  the  ProMription  Aet»  S  4  8  W.  4,0.  71,  a  right  to  tho  iowof  waftv  OTir 
the aarfoae bf  a  twoa^yoan* aMr.    Hmood ▼•  Jfti^^pa,  7SS. 

S.  A  right  to  the  tow  of  water  along  as  artiiolal  eat  oa  tho  Mil  of  aaothor  eaaaot  ho  ao> 
qnired  aadar  tho  Preoerlptioa  Aot,  S  4  8  W.  4,  a.  Tl«  aaloM  tho-olroamitaaoM  nader  mhiA 
the  eat  wm  aiado  abow  that  It  wm  iuteadod  to  hoof  a  ponaeBoat  eharMter.    /&. 

4.  H.  ooenpiod  elay-worka,  aad,  for  tho  mora  eonvanleat  um  of  them,  In  1688,  aador  aa 
agreomoat  with  oao  Q.  (with  the  Mnaent  of  G.'i  landlord),  audo  a  Wat  or  artiteial  oat  far 
the  pnrpoM  of  oondnotlng  water  from  a  brook  flowlag  ovar  the  land  ia  Q/e  oeeapatioa,  to 
hia  worka.  Tho  plaintiff  la  1888  aaoeeedad  H.  la  tho  ooeapatioa  of  tho  olay-worka,  aad  ooa- 
tinned  for  apwarda  of  twoatj  jraam,  widnat  IntemiptioB,  tho  o^|ojmMt  of  Hm  laatN-Hol^ 
that,  notwithataading  tho  piaiatlff  had  ao  netiM  of  tho  agreeiaeat  botwoen  H.  aad  O.,  thoio 
WM  oTideaM  IhMft  whieh  tho  Jaay  aright  flad  that  the  plaiatlff  had  aot  o^loyod  tho  «reaa 
for  twoaty  yoaia  «o  •/  rigkL    78. 

8.  Tho  righta  of  tia-hoandora  aeeordlag  to  tho  aaatomarj  law  of  -Cornwall  to  tho  om  of 
water  within  their  tin-bonnda,  for  tho  paifiOM  of  etiaamiag  their  tia,  will  aol  pcovoht  tho 
aeqniaition  bj  aaothor  of  a  praMriptioo  right  aador  tho  S  4  8  W.  4,  &  71,  to  tho  easoynMBl 
of  the  water  bj  a  twonty  yoon*  aaer :  aor  will  thia  Hglit  bo  afibeted  by  aa  agiMmiai  with 
the  tin-bonadora  for  a  moaegr  payweut  to  ahetala  from  foaSag  the  water  by  streaaiiag  their 
tin  therein.    Ik, 

PBINCIPAL  AH1>  AaiSlTT. 

Liability  of  pritmpal /or  aefo  of  kh  tigeiU, 

A.,  a  oerrier  betwwn  Hnll  and  the  eonHnen^  employed  B.  m  hia  agent  to  carry  goodi 
between  Hull  and  Maneboiter,  tho  oonrM  of  bnainoaa  being  to  deliTor  the  gooda  to  tho  ooa* 
algnee  immediately  on  their  arriTaL  C,  a  enatomor,  requMted  B.  not  to  deliTor  goodi 
com ignod  to  him,  but  to  aend  him  notlM  of  their  arriral,  aad  await  hia  ordera.  To  thii 
B.  Maented,  A.  teing  ignorant  of  tho  arrangemont,  A  qnaatity  of  cottoa-waito  wmaigaod 
to  C.  from  Lille  arriTod  at  Hull  and  wu  forwarded  thenM  lo  Manohoaler  by  B.;  hnt  BL 
omitted  to  giro  C.  notlM  of  ita  arriral,  and  C.  in  MnaeqneaM  aaatainod  Iom  ^— Hal^  thai 
A.  WM  not  reaponaible.    i^H<terwor(A  ▼.  Brownlow,  409. 

PRINCIPAL  AN]>  8UBITT. 

.   MeUan  o/omrotjft 

A  tranaaotioa  wUeh  woald  otherwiM  operata  m  a  raiooM  of  a  aaretgr,— Mak  aa,  giriilg 
time  to  tho  priaelpal  dohlor,^wUI  not  haro  that  oibet,  either  at  law  or  la  oqal|y,lf  tho 
remedy  agaiaat  the  aarety  ia  expraaaly  rMorrod.    Bomior  r.  Mmgor,  78. 

nOPIT  A  PBEVDRB,— See  PaaaoaiPnoa  Act. 


FBOMISSOBT  NOTB,— 8m  Bill  op  BzoaAvaa. 
PBOVIDBNT  S00IBTIB8,— Sm  IjrovflraiAL  Sooiami. 
QTTIBT  BNJOTMBITT,— Sm  Yaanoa  amo  PvacHAia^  8. 


IRSSZ.  9tt 

BABBITSy— 8m  Saoonvoy  1, 1. 

BAILWAT  COMPANY. 
Liability  off  <M  earritTB, 

Jkelmratiom  qf  valiM  ^  mmiwMU  *o  h%  MfrM<r.]-i-l.  By  tlM  Tlh  Mottoa  of  lb*  Balling 
Tnfie  Aet,  17  A  18  Viot  e.  SI,  •  nilvaj  coapaajr  is  not  liable  for  Ion  of  or  ii^nrjr  tO'* 
bono  on  tbo  nilwoj,  beyond  tbe  Tolne  of  60^.,  nnleis  tbe  tender  ihaU  ai  tk*  Hmu  of  lUUptr^ 
ing  it  to  tbe  oompanj  to  be  earried  ha9o  doelarod  it  to  be  of  a  btgber  Talne^  in  wbieb  ea^ 
tbe  eompaay  are  empowered  to  ebarge  a  reaaonable  pereentage  for  tbe  inereaeed  risk  and 
eaio  tbetebj-oeoastoned :— HaM,  liiat  tbe  deolaration  of  ¥0100  Bast  be  saeb  as  to  eonvej  a 
distinot  intimatioB  to  tbe  eompaay  tbat  tbe  sender  intends  to  bold  tbem  reeponsiUa  fbr  tbo 
bigber  earn.    Bohinoom  t.  Tko  Lomdom  ^nd  Somlk  Wmttmrm  Baiimny  Oowipanyf  61. 

S.  Wbere^  tbeeefora,  a  serraat  ot  a  raQway  eompaoy,  baling  easaally  learoed  tbat  a  maia 
tendered  for  earriege  was  wortb  Ubl.,  reftieed  to  eany  ber  valess  iaflnraaee-monay  wat 
paid  beyond  tbe  nsoal  obaifa  Ibr  oarriafa :— Held,  tbat  tbe  eompany  weia  reeponsibla  for 
aaeb  raAisaL    /&. 

5.  iSrstft/e,  tbattbedeelaratloaofTalaa  aaediioiba  arndb  at  the  mommit  of  tsadaring 
Ibo  animal  to  be  earried.    A, 

Oom9raoi/or  earrfay  o/fiamomg&m^ 

4.  /Moy.}— Tbe  more  tabing  of  attakafc  Ibr  a  joamey  by  railway  doea  not  asMuat  to  a 
oontraet  on  tbe  part  of  tbo  railway  eompany,  or  impose  npon  tbem  a  dnty,  to  b«va  m  train 
ready  to  start  at  tbe  time  at  wbieb  tbe  passengsr  ia  lad  te  expaet  it  Mmm  t.  (homi  WtH* 
•ra  Bailway  Company,  SIO. 

6.  Lo»»  0/  luggage,'] — **  Ordinary  Inggagey"  for  wbieb  a  railway  eompany  Is  responsible^ 
does  not  inelnde  title-deeds  belonging  to  a  elieat  wbieb  an  attorney  is  carrying  wiib  bim  ta 
bis  bag  or  portmaoteaa  for  tbe  pnrpose  of  prodaeing  on  a  trial  in  a  loeal  ooart ;  or  bank* 
notes  (to  a  oonsiderable  amount)  earried  by  bim  for  tbe  parpose  of  meeting  tbe  aslgaa* 
eies  of  tbe  salt    PMpt  r.  Tko  London  mmd  NorA  Wmlorm  Jtmlmmg  Oomptmg,  S2L 

liability  /or  injury  to  apa$oongor, 

6.  One  wbo  is  no  party  to  a  eontraet  eannot  sae  in  respeel  of  tbe  breaeb  of  a  duty  arising 
oat  of  tbe  eontrtet.    Alton  r,  Tko  Midland  Railway  Ctmpwny,  21S. 

7.  An  notion  will  not  lie  against  a  railway  eompany,  as  earrlers  of  passengers  for  birs^ 
•i  tbe  snit  of  a  master,  for  a  personal  i^Jary  sustained  tbrongb  tbeir  negligenee  by  bis 
serraat,  wbeieby  tbe  master  lost  tbe  benegt  of  tbe  sarriees  of  tbe  serranty^tbe  oontraet 
out  of  wbidi  arose  tlv%  daty  to  earry  safely  being  a  eontraet  between  tbe  eompany  and  tba 
serTaat    /t. 

Action  againH, /orne^igoneom 

8.  Dangorono  ffmcfarc.] — ^A  railway  eompaay,  for  tbe  more  eonTenient  aeeess  for  ptssen- 
gers  between  tbe  two  platforms  of  a  station,  ereeted  across  tbe  line  a  wooden  bridge,  wbieb 
tbe  Juiy  found  to  be  dangerous:  Held,  tbat  tbe* eompaay  were  liable  for  tbe  deatb  of  a 
passenger  througb  the  faulty  eoastruetioa  of  this  bridge,  altboogb  tbere  was  a  safor  oaa 
about  one  hundred  yards  further  round,  wbieb  tbe  deeeased  might  have  ased.  Longmoro 
T.  Oreat  Wottom  Hailioay  Company,  183. 

(UmpmwMtion  nmder  tho  Landt  (7toiwt«  Oonaolidation  Act,  1845,  8^9  Viel,  e.  18,  «.  88. 

9.  Inqnioition  qnathod,"] — Tbe  plaintiff  having  given  noUee  to  tbe  defendants,  a  railway 
company,  under  the  88th  section  of  The  Lands  Clauses  Consolidatioa  Act,  1845,  that  bit 
premises  had  been  injuriously  affected  by  tiie  execution  of  their  works,  and  that  he  demanded 
compensation  and  an  assessment  before  a  Jury,  the  defendants  issued  their  warrant,  and  a 
Jury  was  summoned,  who  found  that  the  plaintiff  was  not  entitled  to  any  compensation. 
The  plaintiff  thereupon  obtained  a  rule  in  tbe  Queen's  Bench  to  quash  tbe  inquisition  and 
tbe  Terdiet  and  judgment  thereon,  and  gave  the  eompany  a  fresh  notice,  and,  tbe  eompaay 
not  issuing  another  warrant,  tbe  plaintiff  brought  this  action  t'^Held,  tbat,  the  original 
warrant  ramaiaing  unimpeaobed,  tbe  sheriff  was  bound  to  go  on  under  it,  by  summoning  a 
fresh  Jury,  and  tbat  tbe  eompany  were  in  no  default.  Horroeht  t.  Metropolitan  Bailmay 
Company,  139. 

10.  Held  by  tbe  Bxehequer  Cbamber,-HreTerslBg  tbe  Judgment  of  tbe  Court  of  Commoa 
Pleas.— tbat  aa  injury  to  tbe  goodwill  or  a  loss  of  profit  in  the  buslnees  of  a  shop,  caused 
hj  an  obstraetion,  whether  permanent  or  temporary,  of  a  highway,  in  tbe  lawfol  exeeatioa 
of  the  works  of  a  railway  company,  where  ao  part  of  tbe  land  on  which  tbe  business  if 
enrried  on  Is  takea  or  otherwise  ii^uriously  affeeted,  is  not  the  snbjeet  of  compensatSoa 
under  tbe  88th  section  of  tbe  Leads  Clausee  Consolidation  Aet,  1845.  Cbsisrea  t.  Tie 
Charing  Crow  Bailway  Company,  784. 

BAILWAT  TRAFFIC  ACT,— 8ea  Bailwat  CoMtAaT»  1»  1 

UCITAL,— See  CoTavAVT.  * 


S48  INDEX. 


BKLBA8B,*-8«e  Baxkbupt.    Pbisoifal  ahd  Svbstt. 
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BBYBRSION,— 8m  Tbhamtc  »r  CoMMOii. 
BIQHT  TO  SUPPORT,— Sm  VmoB  abd  Pvbobai bb,  L 


BALB. 
Offfoodt. 

Subject  to  a  eondiHonjy—l,  Coals  w«n  lold  Bt  Hall,  and  ihippad  on  board  a  Taiael  aliai^ 
tend  bj  tba  bayor,  to  bo  paid  for  in  eaab  againaft  bill  of  lading  in  tho  bands  sf  tbo  lolkr'a 
agont  in  London  >-Hold,  thai  no  proporty  paaaod  to  tbo  bnyor  until  tho  condition  wna 
fclfillod,  and  that,  tho  prioe  boing  nnpaid,  tho  toller  waa  ontitlod  to  Intoreept  tho  dolirvy. 
Jfooikt  T.  NieoUom,  SfO. 

2.  Hold,«liOy  that  a  third  ponop,  who  had  agreod  with  tbo  randoe  to  pBrebaao  tho  ooala 
of  him,  bj  a  Torbal  oontraet  entered  into  before  the  qnantity  waa  aseortainod  and  ahippody 
ooald  bo  in  no  better  position  than  tho  original  ▼ondea.    ih, 

8.  TtniUr  o/part]'^A  contract  for  the  sale  of  cotton  of  a  giren  qnaltty  Is  not  porfbraad 
on  tho  part  of  the  seller,  bj  a  tender  of  a  larger  quantity,  ont  of  which  tho  bnjor  la  reqnirad 
to  soloet  those  bales  whieh  answer  tho  dosoriptioa  of  tbo  eotton  oontraoted  for.    ify/wrfs 
T.  JTrtitmam,  851. 
0/  land;— See  Vbbdob  abb  Pubobai bb. 

8BWBR6. 

^     AUtration  and  divernon  of, — Bee  Mbtropolib  IiOOAIi  MabASBMBBT  Aot. 
And  see  Mbtbopolxtax  Boabd  or  Wobks. 

BHARB-BROKBR. 

Within  67  a.  S,  o.  60.    ^M  T.  Jackmm,  184. 

.  SHIPPING. 

'     Bill  of  lading. 

1.  IkUntioM  of  •ftM^.]— Timber  was  consigned  by  tho  plaintiff's  ship  Johan  to  tho 
>        defendant,  and  landed  and  deliTered  to  him  in  a  harbour  bj  the  statnte  for  the  regnlatioB 

of  which  certain  dues  were  payable  thereon  by  him.  Tho  defendant  failing  to  pay  thesa 
dues,  the  Johan  was  detained  for  nine  days  by  tbo  harbour  authorities,  at  the  esplratkm 
of  which  time  tho  master  obtoinod  her  release  by  paying  the  demand  himself: — Hold,  tha^ 
—assuming  that  the  defendant  was  by  the  statute  liable  to  pay  tbo  dues,  and  that  tho 
detention  of  tho  Tossel  was  Jostiftable;»-tbe  plaintiff  was  only  entitled  to  recoTor  tho  amonal 
he  bad  paid  for  the  dues,  but  not  damages  for  tho  time  tho  ▼essel  was  detained ;  inasmnsh 
as  ho  might  at  once  have  procured  her  release  by  payment  of  the  money.  Mottt  t.  Jaek»^ 
83S. 

2.  Prepayment  of  freight,] — Coals  were  shipped  at  Sunderland  under  a  charter-party 
between  one  Do  M.  and  tho  defendant  (the  owner  of  the  Tcesel),  whereby  and  by  the  UB 
of  lading  they  were  made  delirerable  at  Alexandria  to  order  or  assigns.  The  chastsr- 
party  contained  the  following  stipulation, — "  The  i^ight  to  be  paid  on  unloading  and  right 
doliTory  of  the  cargo  less  advances  in  cash  at  current  rate  of  exchange :  One-half  of  tha 
freight  to  be  adraneed  by  freighter's  acceptance  at  three  months,  on  signing  bills  of  lading: 

,  Owner  to  insure  the  amount,  and  deposit  with  charterer  the  club-policy,  and  to  gnarantee 
same."  On  receiring  the  acceptance  (which  became  duo  on  the  3d  of  Pebmary,  1864),  the 
agent  for  Che  ship  endorsed  on  the  bill  of  lading  a  receipt  for  "ZQIL  17«.  td^  as  per  ohartar> 
party."  Do  M.  endorsed  the  bill  of  lading  in  blank,  and  forwarded  it  to  tho  plaintiff  (Ibr 
whom  the  eoals  had  been  purchased)  at  Alexandria.  The  plaintiff,  on  the  ship's  arriTal  at 
Alexandria  on  the  6th  of  January,  1864,  demanded  tho  delirery  of  the  cargo ;  but  the  asaslar 
(baring  heard  that  Do  M.  had  stopped  payment)  refused  to  deliver  it  unless  he  retolTod 
the  full  freight  or  a  gnarantee  for  its  payment.  The  plaintiff  thereupon  caused  his  agoals 
.  B.  4  Co.  to  giro  the  required  guarantee,  and  tho  coals  were  dolirerod.  At  this  timo  the 
bill  of  exchange  was  outstanding  in  tho  hands  of  a  third  person :  but  the  defendant  had 
taken  it  up  before  this  action  was  brought  B.  4  Co.  declining  to  pay  more  than  the  half 
freight,  the  master  sued  them  on  their  guarantee  in  the  Consular  Court,  and  B.  4  Co.  paid 
the  whole  fireight  under  protest  In  an  action  by  the  plaintiff  for  tho  wrongful  dolivusy 
of  the  coals, — Held,  that  the  defendant  had  no  lien  upon  the  cargo  for  tho  amount  rapv^ 
senced  by  tho  bill  of  exchange ;  and  that  the  plaintiff  was  entitled  to  reooror  it  as  damagaa 
In  this  sction ;  and  that  his  right  was  not  affeoted  by  the  proceedings  whieh  took  plaea  li 
<9io  Consular  Court     Tamraoo  t.  Simpaom,  468. 


SHIPPINa. 

Otmtral  avtmge, 

t.  Prepaid  /rngkt,'] — B7  a  ohMi«r-p«rtj  for  a  Toyago  flrom  Cardiff  to  San  Franeiioo' 
with  a  cargo  of  coals,  the  owners  engaged  to  delirer  the  lame  "  on  being  paid  ft«igbt  at 
and  after  the  rate  of  H,  10«.  per  ton  of  20  cwt  dtlivtrtd:**  and  the  initmmenl  contained- 
the  following  stipulation,— '<  The  freight  to  be  paid  by  good  and  approved  bills  on  London 
at  six  months'  date  from  date  of  sailing,  less  cost  of  insurance,  to  he  effteud  hy  the  charterer 
at  ship's  expense,  or  in  cash,  under  discount  equal  thereto,  at  charterer's  option ;  less,  la* 
either  ease^  8002.,  which  is  to  be  paid  on  delivery  of  cargo,  in  cash,  at  the  current  rate  of 
•zchange."  The  freight,  to  the  extent  of  48072.,  was  paid  in  advance,  and  a  general  averaga 
loss  was  sustained  on  the  Toyage : — Held,  that  the  owners  were  not  liable  to  contribute  to 
such  general  average  in  respect  of  the  freight  so  advanced,  but  only  in  respect  of  the  8002. 
Which  was  to  be  paid  at  the  end  of  the  voyage ;  but  that  the  charterers,  who  had  an  insurabla' 
interest  in  that  portion  of  the  freight^  were  tho  partSet  to  contribute.  Frojfee  v.  Warmer 
159. 

4.  /fdMOR.]— Deck-cargo  (timber)  lawftilly  laden  pursuant  to  charter-party,  having 
broken  adrift  in  consequenoe  of  stormy  weather,  aad  impeding  the  navigation  and  endaa*- 
goring  the  safety  of  the  vessel,  was  neoessarily  thrown  overboard : — Held,  thai  the  shipper, 
was  entitled  to  claim  general  average  in  respect  thereof  as  against  the  shipowner.  Jokn* 
•o»  V.  Chapmam,  603. 

Begietratiou  0/ eteata-veeeeU, 

6.  Meaeuremeni  o/epaee/or  propettinff  power,} — The  30th  seotlon  of  the  Merchant  Shipping 
Act,  1854  (17  A  18  Viet  e.  104),  which  empowers  the  oommissloners  of  customs,  with  the 
approval  of  the  board  of  trade^  to  m Ae  *'  such  modfOeations  and  alterations  as  from  time 
to  time  become  necessary  In  the  tonnage-rules  thereby  prescribed.  In  order  to  the  mora 
accurate  and  uniform  application  thereof  and  the  eflbetual  carrying  out  of  the  principle  of 
«-  admeasurement  therein  adopted,"  does  not  authorise  them  to  make  rules  for  the  measure- 
ment of  the  tonnage  of  steam-vessels  which  will  have  the  effect  of  altering  the  allowance 
In  respect  of  the  space  occupied  by  the  propelling-power,  as  provided  by  a.  SS.  OUg  ef^ 
Dublin  Steam-Paeket  Company  v.  Thowtpeomf  668. 

Damagee/or  coUieion, — See  I>AXAei8. 

SHOOTING. 

.  JBeeereation  0/ right  o/ekooting  and  eportiwg. 

1.  A  reservation  in  a  leasee  of  the  right  of ''  shooting  aad  sporting"  over  the  land  demised, 
is  not  limited  to  "  game,*'  strictly  so  ealled,  but  reserves  to  the  lessor  the  exclusive  right 
(0  follow  and  shoot  such  animals  as  are  in  common  parlance  understood  to  be  the  sulgecl 
of  sport    Jeffryee  v.  Xeane,  346. 

3.  In  1857,  A.  demised  to  B.  a  farm  called  Upton  Farm,  containing  360  aeres,  about  40. 
of  which  consisted  of  timber  and  underwood,  with  fline-covers  in  various  other  parts  of 
the  farm.    This  lease  reserved  to  the  lessor  >**  all  tiaiber  and  other  trees,  mines,  minerals,  and 
quarries  on  the  said  farm,"  and  also  '*  the  erelueive  right  of  ehooting,  JUking,  and  eporting^ 
on  the  eaid/arm,"  with  liberty  to  the  lessoiv  his  servants,  Ac,  and  others  by  his  authority, 
at  all  seasonable  times  to  enter  for  any  of  the  purposes  contained  in  the  reservations  therein 

^  oontained.  In  1860,  A.  demised  Upton  Castle  and  about  60  acres  of  land  adjoining  it  to  C, 
and  also  **  the  exclusive  right  of  shooting  and  sporting  over  and  taking  the  game,  rabbits, 
and  wild-fowl  upon  the  said  premises  and  also  upon  the  entire  manor  of  Upton,"  including 
the  360  acres  under  lease  to  B., — reserving  to  the  lessor  *'  all  trees,  underwood,  thorns,  and 
bushes  growing  on  the  land,  as  well  as  all  mines,  minerals,  and  quarries,"  Mo, ;  with  a  cove* 
nant  for  quiet  enjoyment,  without  interruption  by  the  lessor  or  any  person  or  persons  law- 
fully claiming  by,  from,  or  under  him,  Ac  B.,  finding  the  rabbits  too  numerous,  by  meant 
of  ferrets  and  guns  destroyed  a  large  number  of  them :  he  also  cut  all  the  underwood  on  bla 
farm,  and  grubbed  up  and  destroyed  the  furse-oovers,  and  thereby  materially  interrupted 
and  ii^nred  G.'s  right  of  sporting : — Held,  that,  inasmuch  as  -these  acts  on  the  part  of  B« 
were  not  warranted  by  the  terms  of  the  demise  to  him,  they  did  not  constitute  a  breaeh  of 
A.'s  covenant  for  quiet  enjoyment  in  the  lease  of  I860.  lb, 
JOieturhanee  of  right, 

5.  By  a  memorandum  not  under  seal,  the  plaintiff  hired  of  the  owner  of  land  the  sole  aad 
•xolusire  liberty  of  shooting  and  fishing  over  it  for  three  yearc  A  portion  of  the  land  wai 
(pending  the  term)  sold  to  the  defendants,  who  oonstraeted  a  line  of  railway  across  It,  te 
the  great  detriment  of  the  plaintiff's  right  of  sporting : — Held,  that  the  plaintiff  had  not 
such  an  interest  in  the  land  as  to  entitle  him  to  claim  compensation  under  the  Landi 
Clauses  Consolidation  Act,  1845.    Bird  v.  The  Great  JBaetem  Railway  Company,  368. 

4.  Semble,  that  a  grant  under  seal  would  have  given  him  no  better  title.    lb. 


IMDIUL 


SHBBWBBURY  B8TATS  ACTBt-Sm  Poi 

8PB0IAL  JURY. 
Sumwuming,  Ao.,— See  Bbbob. 

BBKOIALTT  OBBT»— flMlfawas. 

8P0RTING,— 8m  6aooTOr«. 

aTAOB-CARRIAOJI. 
Ji4»mm  i»ll,    Bm  XiraanKa  Aor. 

0nAtf-TB80BIi8. 
MmtmrmHmU  o/yBa*  6ferppnr«»  5. 

9ITRBTT,— flat  FmmoaAM»^At»  Svhrt. 

00RBBinySR. 

I    Of  Ua—  bf  bankn^,S99  BAMKMvrt,  7. 

fiURVB YOBS'  VBBfir-8M  VaasoB  am»  PdMMkiUy.r. 

8URVBY0R  OF  HIGHWAYS,— 8m  HMSWATt. 

TBKANTS  IN  COMMON. 
Joinder  of,  in  oeHou  for  breach  of  co9€»ani9  in  a  Joint  Imm. 

OoTMSBt  0*  ajoint  1mm  of  MfUhi  laad  bj  two  tanaali  in  MauMm,  wbtnby  Ibiff 
Um  Uad  necordimg  to  thtir  ooooral  mtmioo  to tho  IwiMi,  who  ooTOoantid  wHk  thorn  mmdthoki 
impmUto  ktin  mod  nmigmt  to  ropolr.  It  thoA  fMnood  m  titlo  to  tlio  platotiflii  aa  tho 
MsignoM  of  ono  only  of  tho  vBdWidod  fhofai^  tnood  tho  Iomo  to  tho  dofondaot'i  teototory 
And  oMMigaoA  a  broaeh  bj.hini  of  tho  ooTOBoat  to  lopoir  fai  tho  timo  of  tho  pUintiflo : — ^Hol^ 
on  domorrer,  tbot  both  tho  tononti  in  «OBflMn  of  tho-rovonion  at  tho  tiao  of  tho  hvodl 
oafht  to  hoTo  joinod  m  plnlatifli  in  tho  noiioB,    Tkompoon  t.  SaknM,  713. 

HBI>BRy-'49M  CovTftAcr,!. 

TIN-BOUNDERS. 
Bightt  of. 

Tho  rigbti  of  tin-bonndon,  aoMrding  to  tho  onitomaiy  law  of  Conwall,  to  tho  nm  of 
wator  within  their  tin-boanda,  for  tho  parpoM  of  Hinaniinf  tboir  tin,  wHI  not  piwont  Iho 
aoquif  ition  by  anothor  of  a  piMorlptlTO  tight  nndor  tho  S  A  S  W.  4,  e.  71,  to  tho  o^Joyaont 
of  tho  walor  by  a  twonty  yMn'  noor :  nor  will  thio  right  bo  albetod  by  an  agrMMont  with 
tho  tin-boundon  for  a  monoy  payiMnl  to  abalain  tnm  fonliag  tho  mkttt  by  ■liwiig 
tboir  tin  therein.    Oavod  t.  Mart^fu,  782. 

fOLL,— Sm  TtjnwttKE  Aor. 

TRAFFIC  ACT>-*Am  Railwat  OoMViar,  1, 1. 

SURNPIKE  ACT. 
'  Oonttrnetion  o/loeai  tumpik€'net:  •tag^-earriago, 

Bturn^toli.^^Bj  a  looal  tnrapiko  aot  (8  0. 4,  o.  IzT.),  tho  following  tollt  (imongft  othwi) 
woroimpoMd, — 

'<  1.  For  oToiy  horM,  Ao.,  drawing  any  eoaoh,  baronobo^  woiablo^  borlin,  ohariot,  landai^ 
obaiM,  calaob,  ehair,  phaeton,  oaraTan,  tazod-oart,  hoarM,  litter,  or  other  inoh  light  eanioga 
(jixcept  ttagt-eoaekot),  a  inm  not  ezooeding  4^d, : 

"  S.  For  OTory  borM,  Ao.,  drawing  any  stago-eoaeh  lieoaMd  to  Mrry  in  tho  whole,  inriJa 
and  ontiide,  not  more  than  nine  passongort,  a  enm  not  ezooeding  4^. : 

"Z.  For  oTory  borM,  Ao.,  drawing  any  •tag^-oonek  liMnMd  to  Mrry  in  the  wholes  inrida 
and  ontilde,  more  than  nine,  and  not  ezooeding  liztMn  paeMngero,  a  torn  not  ozooodinc 
6tf.: 

**i.  For  OTOry  bono,  Ao.,  drawing  any  ttago-toaek  lieonMd  to  earry  in  tho  wholes  iadda 
attd  ontiide,  more  than  sizteen  pMMngen,  a  ram  not  ezooeding  %d, : 

^  6.  For  oTory  borM,  Ae.,  drawing  an/  MraTan,  tilted- wagon,  tillod-oart,  or  othM  oar* 
riage  employed  in  carrying  paMongere  for  a  fare,  a  ram  not  ezooeding  4iif. : 

'''11.  For  oTory  •fngt-eoaek  or  other  pnblio  carriage  baring  more  paMongon  than  tha 
faoM  it  aHowod  to  carry,  or  baring  a  greater  weight  of  Inggage  npon  the  top  of  tho  rama 
than  if  adthoriiod  by  law,  or  baring  paeMngon  riding  npon  tho  top  of  raoh  Inggag^** 
dottble  the  nrail'  tolt 

A  snbMfinont  olanN-ptoridod  thatno  porran  ihonld  pay  toll  meio  than  obm  in  any  ooa 
dayforpaariag  and  ropaMingwIth  tho  ramo  borM  or  boriM:  and  i.  49  prorided  that  "tha 
toUi  sbonld  br  pajaMrfor  or  In  rapMt  of  an  laf  tontku  and  oth«  tadi  paUie  oairiagoi 


irn&NPIKB  ACT. 

OouHruetiom  of  local  tum^h§  aei  {conitmucd). 

ItcMMcf  or  not  liccnaod,  for  trery  time  of  paniDg  and  nqpMiIiig  tbitmgh  tin  tame  tnnip&t 
•n  th«  suDO  day." 

A.,  a  earrior,  traToUad  to  and  lh>m  Asheott.  aad  Biidfawatar  tfaraa  -tliiNt  a  week  .with  a 
light  spring  Taa  on  foar  wheeli,  drawa  hj  oae  hone  (for  which  he  paid  duij  nnder 
the  16  A  17  Viet  e.  90,  eehed.  D),  which  did  not  traTel  more  than  four  mUee  an  hour,  anlT 
which  was  prineipallj  and  bonh  fide  need  for  the  carrying  of  gooda.and  merchandiie^  ha^ 
oeeaaionally  alio  for  conTeying  paaaengen  for  a  ftre,  noTer  more  than  iiz : — Held»'that  ha 
waa  not  liahlo^  under  a.  40  of  the  local  act,  to  letnm-tolL  Poarmfu,  app.,  TomcwU,  ieep.« 
M4. 

VENDOR  AND  PURCHABSB. 
Oonttmetion  of  eontraet, 

I.  A.  waa  poiaeteed  of  a  piece  of  land  which  waa  laid  onl  for  hallding  and  offered  for  lale  in 
lota,  sabjeet  to  oertain  eonditioni,  one  of  which  was  as  follows : — **  The  purchaser  will  ha 
required  to  coTcaant  to  build  according  to  the  elevation  of  lot  2,  or  such  other  elcTatioa 
aa  the  Tender  shall  approTC."  Bj  another  condition  it  was  provided  that  the  walls  between 
the  several  lots  when  built  should  be  deemed  party-walls,  and  tbat,  if  erected  by  the  par- 
chaser  of  any  one  of  such  lots,  the  owner  of  the  adjoining  lot  should  be  bound  to  pay  him 
one- half  the  cost  if  he  should  make  use  of  the  same.  On  tbe  19th  of  May,  1803,  the  defend- 
ant became  the  purohaser  of  lot  0,  and  on  the  SOth  the  plaintiff  became  the  purchaser  of  lol 
7,  both  purchases  being  declaied  to  be  <*  iutgect  to  the  above  conditions."  When  tbe  plain- 
tiff took  possession  of  lot  7,  there  waa  on  it  an  ancient  party-wall  16  feet  high  adjoining  lol 
6 ;  and  the  plaintiff  raised  this  wall  to  the  height  of  14  feet  The  defendant  afterwards  took 
possession  of  lot  0,  and  proceeded  to  excavate  tbe  land  for  the  purpose  of  erecting  thereon 
A  building  in  accordance  with  his  agreement  This  was  done  in  a  proper  manner,  and  so 
aa  not  to  have  affected  the  ancient  wall  on  lot  7  if  it  had  remained  in  its  original  state :  but 
the  withdrawal  of  so  much  of  tbe  lateral  support  of  lot  7  rendered  the  soil  insufficient  to 
anstain  the  additional  weight  which  the  plaintiff  had  placed  thereon,  aad  the  building  in 
eonscquence  fell : — 

Held,  that  the  defendant  waa  not  liable ;  he  having  done  no  more  than  he  was  required 
(or  licensed)  by  his  agreement  with  A.  to  do.    Uuroh—  v.  Black,  190. 
Damage*  on  hrtach  of  contract /or  the  caU  of  a  Uacekold, 

S.  The  rule  in  Flureaa  «.  ThomhiU,  S  W.  Bla.  1078,  that,  where  a  oontract  of  sale  of  real 
aatate  goes  off  in  consequenoe  of  a  defect  in  the  vendor's  titles  tho  vendee  is  not  entitled  to 
damages  /or  the  Iom  o/  the  bargain,  does  not  apply  to  tho  case  of  a  loaae  granted  by  one 
who  has  no  title  to  grant  it    Lock  v.  Fmrtc,  96. 

5.  And  it  makes  no  difference  that  the  lease  is  a  lease  in  revereloa,  aad  not  in  possession, 
—-at  all  events,  where  the  lessee  is  already  in  possession  of  the  premises  under  a  valid 
•obsisting  lease.     lb. 

4.  A  plea  to  an  action  for  breach  of  the  covenant  for  quiet  enjoyment  in  such  a  lease,— 
that  the  plaintiff  never  bad  or  entered  into  possession  of  the  demised  premises  under  or  bj 
virtue  of  tbe  lease, — held  bad,  as  attempting  to  put  in  issue  matter  neither  expressly  nor 
impliedly  alleged  in  the  declaration.    lb. 

6.  A.  was  in  possession  of  premises  under  a  lea^e  from  B.  which  would  expire  on  the  4th 
of  December,  1864.  In  February,  1860,  A.,  in  consideration  of  a  premium  of  400^,  obtained 
from  B.  a  further  lease  of  the  same  premises  for  twentg-one  gcart  and  twenty-one  days,  to 
eommence  from  the  expiration  of  the  former  lease.  On  the  death  of  B.,  in  1863,  it  waa 
found  that  B.  wsi  only  tenant  for  lifs,  with  power  to  grant  leases  in  poccccnon,  and  not  in 
reversion,  and  consequently  that  the  lease  so  granted  by  him  to  A.  in  February,  1860,  waa 
void.  A.  thereupon  obtained  from  the  reversioners  a  fresh  lease  for  ccvcn  gtart,  at  a  con- 
siderable increase  of  rent,  and  sued  C.  (B.'s  executor)  upon  the  covenant  for  quiet  enjoyment 
contained  in  the  void  lease : — Held, — upon  the  authority  of  Williams  c.  Bnrrell,  1  C.  B. 
402, — that  A.  was  entitled  to  recover  (besides  the  400/.  premium  and  tho  costs  of  preparing 
tbe  void  lease)  the  differenoe  in  value  between  the  term  professed  to  be  granted  to  him  by 
that  lease  and  the  seven  years'  term  which  be  obtained  from  the  reversioners.    lb, 

6.  Held,  also,  that,  in  estimating  the  value  of  the  term  whieh  the  lessee  had  lost,  it  waa 
not  competent  to  the  jury  to  give  10  per  cent  in  addition,  as  oa  a  compulsory  sale^  by 
analogy  to  the  practice  in  the  ease  of  lands  taken  by  a  railway  or  other  public  company. 
ib. 

7.  Counsers  and  surveyors'  fees  for  advising  on  title,  Ac,  not  allowed  aa  part  of  the  eoiti 
of  a  lease,     lb, 

VB8TBD  ESTATE,— See  DiTian. 


